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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

EMMANUEL MARTINEZ,

Civil Action No. 09-3570 (GEB)
Plaintiff,

V. : OPINION

MS. MARGARET A. KEAN, et al.

Defendants.
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BROWN, JR., Chief Judge

Plaintiff Emmanuel Martinez, a prisoner confined at Passaic
County Jail in Paterson, New Jersey, seeks to bring this action
in forma pauperis pursuant to 42 U.S.C. § 1983, alleging
violations of his constitutional rights. Based on hisg affidavit
of indigence and the absence of three qualifying dismissals
within 28 U.S8.C. 81915(g), the Court will grant Plaintiff’'s

application to proceed in forma pauperis pursuant to 28 U.S.C.

8 1915(a) and order the Clerk of the Court to file the Complaint.
At this time, the Court must review the Complaint to
determine whether it should be dismissed as frivolous or

malicious, for failure to state a claim upon which relief may be
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granted, or because it seeks monetary relief from a defendant who
is immune from such relief.

I. BACKGROUND

The following factual allegations are taken from Plaintiff’s
Complaint and are accepted as true for purposes of this review.
On June lst around 11:00 a.m. Judge Mizzone, Public
Defender Margaret Kean, and Prosecutor Justin Nicholai,
offered me a plea offer then turned around and changed
their mind about the plea offer and added other charges
which I feel was very unjust in my behalf after giving
me one plea. That 1s the reason that I know there is a
conspiracy against me from all these defendants.
{Complaint, q &.)
Plaintiff names as defendants Judge Philip Mizzone,
Assistant Deputy Public Defennder Margaret 4. Kean, and Assistant
Prosecutor Justin Nicholai. Plaintiff seeks all appropriate

relief.

IT. STANDARDS FOR A SUA SPONTE DISMISSAL

This Court must dismiss, at the earliest practicable time,
certain in forma pauperis and prisoner actiong that are
frivolous, malicious, fail to state a claim, or seek monetary
relief from a defendant who isg immune from such relief. See 28
U.S.C. § 1915(e) (2) (in forma pauperis actions); 28 U.S.C.

§ 19152 (actions in which prisoner seeks redress from a

governmental defendant); 42 U.S.C. § 1997e (prisoner actions

brought with respect to prison conditions).




In determining the sufficiency of a pro se complaint, the
Court must be mindful to construe it liberally in favor of the
plaintiff. Haines v. RKerner, 404 U.S. 519, 520-21 (1972); United

States v. Day, 969 F.2d 39, 42 (3d Cir. 19%82). The Court must

“accept as true all of the allegations in the complaint and all
reasonable inferences that can be drawn therefrom, and view them
in the light most favorable to the plaintiff.” Morse v. Lower

Merion School Dist., 132 F.3d 902, 906 {(3d Cir. 1997).

Where a complaint can be remedied by an amendment, a
district court may not dismiss the complaint with prejudice, but
must permit the amendment. Denton v. Hernandez, 504 U.S. 25, 34

(1992); Gravson v. Mayview State Hospital, 293 F.3d 103, 108 (34

Cir. 2002) {(dismissal pursuant to 28 U.S.C. § 1915(e) (2))}; Shane
v. Fauver, 213 F.3d 113, 116-17 (3d Cir. 2000} ({(dismissal
pursuant to 42 U.S.C. § 1997e(c)(1)); Urrutia v. Harrisburg
County Police Dept., 91 F.3d 451, 453 (34 Cir. 1996).
ITI. SECTION 1983 ACTIONS
A plaintiff may have a cause of action under 42 U.S5.C.
§ 1983 for certain violations of his constitutional rights.

Section 1983 provides in relevant part:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
or Territory ... subjects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable tc the party




injured in an action at law, suit in equity, or other
proper proceeding for redress

Thus, to state a claim for relief under § 1983, a plaintiff must
allege, first, the vioclation of a right secured by the
Constitution or laws of the United States and, second, that the
alleged deprivation was committed or caused by a person acting
under color of state law. West v. Atkins, 487 U.S. 42, 48
(1988); Piecknick v. Pennsvylvania, 36 F.3d 1250, 1255-56 (3d Cir.
1994) .
IV. ANALYSIS

Any complaint must comply with the pleading requirements of
the Federal Rules of Civil Procedure.

Rule 8(a) (2) requires that a complaint contain “a short and
plain statement of the claim showing that the pleader is entitled
to relief.” A complaint must plead facts sufficient at least to

“suggest” a basis for liability. Spruill v. Gillis, 372 F.3d

218, 236 n.l1l2 (3d Cir. 2004). ©“Specific facts are not necessary;
the statement need only ‘give the defendant fair notice of what
the ... claim is and the grounds upon which it rests.’” Erickson
v. Pardus, 127 S.Ct. 2197, 2200 (2007) (citations omitted).

While a complaint ... does not need detailed factual
allegations, a plaintiff’'s obligation to provide the
“grounds” of his “entitle[ment] to relief” requires
more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will
not do, see Papasan v, Allain, 478 U.S. 265, 286, 106
S.Ct. 2932, 92 L.EdA.2d 209 (1986) {(on a motion to
dismiss, courts “are not bound tec accept as true a
legal conclusion couched as a factual allegation”).




Factual allegations must be enough to raise a right to
relief above the speculative level

Bell Atlantic Corp. v, Twombly, 127 S.Ct. 1955, 1964-65 (2007)

{(citations omitted).
The Supreme Court has demonstrated the application of these
general standards to a Sherman Act conspiracy claim.

In applying these general standards to a § 1
[conspiracy] claim, we hold that stating such a claim
requires a complaint with enough factual matter (taken
as true} to suggest that an agreement was made. Asking
for plausible grounds to infer an agreement does not
impose a probability requirement at the pleading stage;
it simply calls for enough fact to raise a reasonable
expectation that discovery will reveal evidence of
illegal agreement. And, of course, a well-pleaded
complaint may proceed even if it strikes a savvy judge
that actual proof of those facts is improbable, and
“that a recovery is very remote and unlikely.” ... It
makes sense to say, therefore, that an allegation of
parallel conduct and a bare assertion of conspiracy
will not suffice. Without more, parallel conduct does
not suggest conspiracy, and a conclusory allegation of
agreement at some unidentified point does not supply
facts adequate to show illegality. Hence, when
allegations of parallel conduct are set out in order to
make a § 1 claim, they must be placed in a context that
raises a suggestion of a preceding agreement, not
merely parallel conduct that could just as well be
independent action.

The need at the pleading stage for allegations
plausibly suggesting (not merely consistent with)
agreement reflects the threshold requirement of Rule
8(a) (2) that the “plain statement” possess enough heft
to "shol[w] that the pleader is entitled to relief.” &
statement of parallel conduct, even conduct consciously
undertaken, needs some setting suggesting the agreement
necessary to make out a § 1 claim; without that further
circumstance pointing toward a meeting of the minds, an
account of a defendant’s commercial efforts stays in
neutral territory.




Twombly, 127 S.Ct. at 1965-66 (citations and footnotes omitted).
The Court of appeals for the Third Circuit has held, in the
context of a § 1983 civil rights action, that the Twombly
pleading standard applies cutside the § 1 antitrust context in
which it was decided. See Phillips v. County of Allegheny, 515
F.3d 224, 234 (34 Cir. 2008) (*we decline at this point to read
Twombly so narrowly as to limit its holding on plausibility to
the antitrust context”).
Context matters in notice pleading. Falr notice under
Rule 8{a) (2) depends on the type of case -- some
complaints will require at least some factual

allegations to make out a “showing that the pleader is
entitled to relief, in order to give the defendant fair

notice of what the ... claim is and the grounds upon
which it rests.” 1Indeed, taking Twombly and the

Court’s contemporaneous opinion in Erickson v. Pardus,
127 s§.Ct. 2197 (2007), together, we understand the
Court to instruct that a situation may arise where, at
some point, the factual detail in a complaint is so
undeveloped that it does not provide a defendant the
type of notice of claim which is contemplated by

Rule 8. Put another way, in light of Twombly, Rule
8(a) (2) requires a “showing” rather than a blanket
assertion of an entitlement to relief. We caution that
without some factual allegation in the complaint, a
claimant cannot satisfy the recquirement that he or she
provide not only "“fair notice,” but also the “grounds”
on which the claim rests.

Phillips, 515 F.3d at 232 (citations omitted).

More recently, the Supreme Court has emphasized that, when
assessing the sufficiency of anv civil complaint, a court must
distinguish factual contentions -- which allege behavior on the

part of the defendant that, if true, would satisfy one or more

elements of the claim asserted -- and “[tlhreadbare recitals of




the elements of a cause of action, supported by mere conclusory
statements.” Ashcroft v. Igbal, 129 S.Ct. 1937, 1949 (2009).
Although the Court must assume the veracity of the facts asserted
in the complaint, it is “not bound to accept as true a legal
conclusion couched as a factual allegation.” Id. at 1950. Thus,
“a court considering a motion to dismiss can choose to begin by
identifying pleadings that, because they are no more than
conclusions, are not entitled to the assumption of truth.” Id.

Therefore, after Igbal, when presented with a
motion to dismiss for failure to state a claim,
district courts should conduct a two-part analysis.
First, the factual and legal elements of a claim should
be separated. The District Court must accept all of
the complaint's well-pleaded facts as true, but may
disregard any legal conclusions. Second, a District
Court must then determine whether the facts alleged in
the complaint are sufficient to show that the plaintiff
has a “plausible claim for relief.” 1In cther words, a
complaint must do more than allege the plaintiff's
entitlement to relief. A complaint has to “show” such
an entitlement with its facts. See Phillips, 515 F.3d
at 234-35. As the Supreme Court instructed in Igbal,
“[wlhere the well-pleaded facts do not permit the court
to infer more than the mere possibility of misconduct,
the complaint has alleged-but it has not
‘show([n] ‘-‘that the pleader is entitled to relief.’”
This “plausibility” determination will be “a
context-specific task that requires the reviewing court
to draw on its judicial experience and common sense.”

Fowler v. UPMC Shadyside, 578 F.3d 203, 210-11 (3d Cir. 2009)
{(citations omitted).

Here, Plaintiff’'s allegations are not sufficient to suggest
a meeting of the minds between the judge, prosecutor, and public

defender to deprive Plaintiff of his due process rights.



Moreover, all of these defendants are immune from liability
under § 1983, under the factual allegations of this Complaint.

As a general rule, judges acting in their judicial capacity
are absgolutely immune (in both their individual and official
capacities) from sﬁit for monetary damages under the doctrine of
judicial immunity. See Mireles v. Waco, 502 U.S. 9, 9 (1991).
Judicial immunity can be overcome only for actions not taken in a
judicial capacity, id.. or for actions taken in a complete
absence of all jurisdiction, 502 U.S. at 11-12, Allegations that
actions were undertaken with an improper motive diminishes
neither their character as judicial actions nor the judge’s
immunity. See Forrester v. White, 484 U.S. 219, 227 (1988).

Judicial immunity also shields judges from suit for
injunctive relief. ee 42 U.S5.C. § 1983, (state judges)

{abrogating in part Pulliam v. Allen, 466 U.S. 522, 541-42

{(1584)). See algo Bolin v. Story, 225 F.3d 1234 (1llth Cir. 2000)
(and cases cited therein) (federal judges); Mullis v. United
States Bankruptcy Court, 828 F.2d 1385, 1391-94 (9th Cir. 1987),

cert. denied, 486 U.S. 1040 (1988) (adequate remedies are

provided through the appeals process and the All Writs Act, 28
U.s.C. § 1651).

As Plaintiff complains of actions taken by Judge Mizzone in

his judicial capacity, Judge Mizzone is entitled to absolute




immunity here. All claims against Judge Mizzone will be
dismissed with prejudice.

In addition, “a state prosecuting attorney who act([s] within
the scope of his duties in initiating and pursuing a criminal
prosecution” is not amenable to suit under § 1983. Imbler v.
Pachtman, 424 U.S. 409, 410 (1976). . Thus, a prosecutor’s
appearance 1n court as an advocate in support of an application
for a search warrant and the presentation of evidence at such a
hearing are protected by absolute immunity. Burns v. Reed, 500
U.8. 478, 492 (1991). Similarly, “acts undertaken by a
prosecutor in preparing for the initiation of judicial
proceedings or for trial, and which occur in the course of his
role as an advocate for the State, are entitled to the
protections of absolute immunity.” Buckley v. Fitzsimmons, 509

U.S. 259, 273 (1993). See generally Yarris v. County of

Delaware, 465 F.3d 129 {3d Cir. 2006) (outlining the scope of
prosecutorial immunity with respect to various activities).

A prosecutor is not entitled to absolute immunity, however,
for actions undertaken in some other function. See Kalina v.
Fletcher, 522 U.5. 118 {1997) (prosecutor is protected only by
qualified immunity for attesting to the truth of facts contained

in certification in support of arrest warrant, as in her

provision of such testimony she functioned as a complaining

witness rather than a prosecutorial advocate for the state);




Burns, 500 U.S. at 492-96 (the provision of legal advice to
police during pretrial investigation is protected only by
gqualified immunity); Bucklevy, 409 U.S. at 276-78 (prosecutor is
not acting as an advocate, and is not entitled to absolute
immunity, when holding a press conference or fabricating
evidence) .

Here, it appears that Plaintiff attacks only actions taken
by the prosecutor in his official capacity as an advocate for the
state in connection with plea negotiations and decisions
regarding the nature of charges to pursue. Accordingly, he is
entitled to absolute immunity and all claims against Defendant

Justin Nicholai will be dismissed with prejudice. Cf. Rose v.

Bartle, 871 F.3d 331, 347 {(3d Cir. 1989) ({allegation that
prosecutor engaged in conspiracy to maliciously prosecute does
not affect the prosecutor’s absolute immunity from damages
resulting from the allegedly malicious prosecution}).

Finally, court-appointed counsel and public defenders are

not state actors, Pelk County v. Dodson, 454 U.§. 312, 318, 325

(1981), and are absolutely immune from civil liability under
§ 1983 when acting within the scope of their professional duties.

Black v. Baver, 672 F.2d 309, 317 (34 Cir.), cert. denied, 459

U.S5. 916 (1982). Cf. Tower v. Glover, 467 U.S. 914, 923 (1984)

(“state public defenders are not immune from liability under

§ 1983 for intentional misconduct, ‘under color of’ state law, by

10




virtue of alleged conspiratorial action with state officials that
deprives their clients of federal rights”).

Here, although Plaintiff has alleged a conspiracy in
conclusory terms, he has failed to allege any facts that actually
suggest a conspiracy to deprive him of his constitutional rights.
Accordingly, the claims against Defendant Margaret A. Kean will

be dismissed without prejudice. See Stankowski v, Farley, 251

Fed.Appx. 743, 746-47 (34 Cir. 2007) (allegations of sidebar
discussion are not sufficient to suggest a conspiracy to pressure
criminal defendant to plead guilty or to impose an excessive
sentence) .

The Court notes that Plaintiff has not alleged whether he
has been convicted of any crime in connection with the challenged
proceeding. To the extent a favorable outcome here would
necessarily imply the invalidity of a criminal judgment, a
question that cannot be resolved based on Plaintiff’s cursory
allegations, any such claim is premature until Plaintiff’'s
conviction has been otherwise invalidated. See, e.g., Heck v.
Humphrey, 512 U.S. 477 (1994).

V. CONCLUSTION
For the reasons set forth above, all claims will be

dismissed, pursuant to 28 U.S.C. §§ 1915(e) (2} (B} (i1) and
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1915A(b) (1), for failure to state a claim.! However, because it
is conceivable that Plaintiff may be able to supplement his
pleading with facts sufficient to state a claim for violation of
his constitutional rights by his public defender, the Court will
grant Plaintiff leave to move to re-open and to file an amended
complaint.?

An appropriate order follows.
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Garrétth. Brown, Jr.
Chief Judge.
United States District Court

Dated:

! The Court notes that “'[glenerally, an order which
dismisses a complaint without prejudice is neither final nor
appealable because the deficiency may be corrected by the
plaintiff without affecting the cause of action.’ ... The
dispositive inquiry is whether the district court’s order finally
resolved the case.” Martin v. Brown, 63 F.3d 1252, 1257-58 (3d
Cir. 1995) (quoting Borelli wv. City of Reading, 532 F.2d 950, 951
(3d Cir. 1976)) (other citations omitted). In this case, 1if
Plaintiff can correct the deficiencies of his Complaint, he may
file a motion to re-open these claims in accordance with the
court rules.

? Plaintiff should note that when an amended complaint is
filed, the original complaint no longer performs any function in
the case and “cannct be utilized to cure defects in the amended
[complaint], unless the relevant portion is specifically

incorporated in the new [complaint].” 6 Wright, Miller & Kane,
Federal Practice and Procedure § 1476 (24 ed. 1990) (footnotes
omitted). An amended complaint may adopt some or all of the

allegations in the original complaint, but the identification of
the particular allegations to be adopted must be clear and
explicit. Id. To avoid confusion, the safer course ig to file
an amended complaint that is complete in itself. Id.
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