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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SECURITIESAND EXCHANGE Civ. No. 2:09-cv-04355 (WJIM)
COMMISSION,
Plaintiff, OPINION
V.

WILLIAM GRAULICH, IV, et al.,

Defendants.

WILLIAM J. MARTINI, U.SD.J.:

The Securities and ExchanGemmission (“SEC”) brings this action against
William Graulich, IV (“Gaulich”) and iVestnternational Holdings, Inc. (“iVest”)
(collectively “Defendants”), alleging th&tefendants violated Section 17(a) of the
Securities Act of 1933, 15 U.S.C. §77q(&§ection 17(a)”), Setion 10(b) of the
Securities Exchange Act of 38, 15 U.S.C. 8 78j(b) (“Stion 10(b)”), @d Rule 10b-5
thereunder, 17 C.F.R. 8§ 240.18l{*Rule 10b-5") (the Securities Act of 1933 and the
Securities Exchange Act of 39 are collectively referred s the “Securities Acts”).
This matter comes before the Court on$#&C’s motion for summg judgment under
Federal Rule of Civil Procedure 56. Theras no oral argument on the motion. Fed. R.
Civ. P. 78(b). For the reasons set fortlobe the SEC’s motion for summary judgment
is GRANTED.

l. BACKGROUND

The following facts are set forth by the SEC. Graulich was a resident of
Henryville, Pennsylvania. Declaration of I§aon Kase (“Kase Dec)’Ex. 1, p. 23, ECF
No. 68-1. iVest was a Delawaterporation that Graulich esigshed in February 2000.
Declaration of Cormac Logue (“Logue DeglY 7 and Ex. 3, ECF No. 69. Graulich
operated iVest from his home in kgville. Logue Decl. 1 7.

Starting no later than October 2006 f@®lants began perpetrating a “prime
bank” or “high yield investment” scheme thatentually raised &Lmillion from at least
five investors. Logue Decl. 8. Defendamégd intermediaries ®olicit high net worth
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individuals to invest with themSeeDeclaration of Daphn&ordon (“Gordon Decl.”) 11
7-9, ECF No. 70. Defendants told investow tineir funds would be used as collateral
so that Defendants could invest in tragiprograms that woulgenerate guaranteed
weekly returns of 22% to D% per week. Gordon Ded]] 13-17; Gordokx. B; Logue
Decl. 11 8, 19; Logue Exs. 9, 10. Defendantd investors that they would generate
those profits by trading in “fully negotiadbank instruments,” such as “medium term
notes” and “standby letters ofedit.” Gordon Ex. A. Defendamtold investors that their
“funds arenot at risk.” Id. (emphasis in original). Defendants also represented to
investors that their funds would be depositednrescrow or trust account, and would not
be removed without the investor’'s permissi@ordon Decl. 1 13, 14. Graulich told
one investor that he was licensed and autbdrizy the SEC, whem fact, he has never
been registered with the SECany capacity. Logue Ded 6; Gordon Decl. { 14.
Graulich also told investors that “[d]iscreti is paramount”, and they were required to
sign a “strict Non-Disclosure, Non-Circumvention agreement” in order to prevent
“unknown outsiders” from learning of hisiffancial dealings.” Gordon Ex. A.

Daphne Gordon, a citizen of the Unitéshgdom who resides in Belgium, was
one of the investors in iVesGordon Decl. 1. Gdon was approached by an
intermediary who invited hdo invest in a “privatglacement program” managed by
Graulich and iVestld. 7. Gordon was told that the private placement program would
generate enormous profits with no ridk. § 8. On August 32008, Gordon was shown
a PowerPoint presentation about the ate@vplacement program that included the
following representations:

e The program was a secretive investnyoigram historically available only to
ultra-wealthy investors with D million or more to invest;

e Because the program was so lucratpegticipation wasby invitation only”;

e The program was completelyfea “Funds [were] held in a non-depletion attorney
account” and used only as collatkfor the transactions; and

e The program paid @¢raordinary returnsvith “guaranteed profit/yield from each
trade” and “guaranteed weekly payments to investors.”

Id. T 10. After viewing the PowerPoint presentation, Gordon signed a joint venture
agreement with Graulich and iVest whereby she agreed to investl®h. Gordon EX.
B. Asrequired by the agreente@ordon wired her investmetd an iVest account at JP
Morgan Chase Bank, N.A. (“Ch&y in Morristown, New JerseyGordon Decl. { 25. In
total, Gordon investedparoximately $4.5 million wittGraulich and iVestld. 1 21, 25.
The four other investors made dian investments with Defendants.

Instead of using the investors’ fundsaitrading program, Graulich used the funds
for his own personal benefit. Graulich usedestor proceeds fourchase expensive
automobiles such as a Jagaad a Chevrolet, to purchase New York Yankees tickets
costing more than $100,000,pay legal expenses totalingleast $125,000, to pay back



taxes of approximately $126,000, and to pther day to day personal expenses. Kase
Decl. Ex. 1, pp. 26-27, 34-35; Logue Decl. I ZZaulich also used investor funds to pay
investors what he told them were trading fispeven though the fils he sent to them
were actually from their original investmermtsthe investments of others. Kase Decl.
Ex. 1, p. 34; Logue Decl. 1 23. Therssevidence that Graulich ever traded any
securities or bank instruments of any kindoaalf of iVest's investors. Logue Decl. |
23.

According to Professor James E. Bgrthe SEC’s expert, the investments
purportedly sold by Graulich are a common tgpéternational financial scam known as
a “Prime Bank” or “High Yiedl” Investment Scam. Declaration of James E. Byrne
(“Byrne Decl.”) § 27, ECF No. 71. Profes®yrne explained thahe risk-free returns
promised by Graulich do not ekis legitimate finance. Bye Decl. | 15, 22-23. The
“fully negotiable bank instruments” that &ich claimed he would be trading do not
exist. Byrne Decl. { 26. And the proposetlirn of 22% per wak (or approximately
1040% per year) is so high @msmake it “ridiculous.” Byre Decl. | 22. Professor Byrne
opined that the “fraudulent character of gtheme contained in the Gaulich/iVest
materials is so patent that any person Wwblals themselves out as being knowledgeable
about such progranand their legitimacy igither deliberately making a fraudulent
statement or is acting recklessly in disregafrds patently fraudulent character.” Byrne
Decl. 1 43.

The SEC filed this civil enforcement action August 26, 2009ECF No. 1. That
same day, the Honorable Joseph A. Gremyassued a temporary restraining order
enjoining Defendants from violating Sectib#(a), Section 10(b), and Rule 10b-5, and
freezing Defendants’ assetsclimding approximately $1.2 ition held in iVest’'s Chase
account. ECF No. 7. Oxdovember 6, 2009, Judge €éanaway entered an order
preliminarily enjoining Defendants frothe same violations. ECF No. 23.

Graulich was subsequently chargeaiparallel criminal case brought by the
United States Attorney’s Officer the District of New Jersewith conspiracy to commit
wire fraud based upon the fraudulent représt@ns made to Daphne Gordon. On
September 23, 2011, Graulickeglguilty to one cont of conspiracy to commit wire
fraud. During his plea colloquy, Graulich adnttat: (1) he “agree[d] with others to
defraud investors by making material false éraudulent promises and representations
to those investors”; that (2) “those faksed fraudulent promisesclude[d] promises
about how [he] would handtée investor's money and the amount of returns this money
could generate”; and that (3) from his homé&ennsylvania, he made telephone calls,
sent emails, and ordered wire transferg bank in New Jersey in furtherance of the
fraud. Kase Decl. Ex. 1, pp. 23-26.

On March 12, 2012, Grauliaghformed the Government that he was moving to
withdraw his guilty plea. At a hearing in Ap2012, the District Court denied Graulich’s
motion to withdraw his guiltyplea. On May 17, 2012, ggment was entered against
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Graulich, and Graulich was sentenced toytihths imprisonment and ordered to pay
restitution in the amount of $3,602,852. nited States v. GrauligiNo. 1:11-cr-641
(D.N.J. Nov. 19, 2010), ECRNo. 31. Graulich appealed the District Court’s order
denying his motion to withdrawis guilty plea. On April8, 2013, the Third Circuit
affirmed the District Court orderUnited States v. GrauligiNo. 12-2576, 2013 WL
1668330, at *2-3 (3d CiApr. 18, 2013).

The SEC now moves for summary judgmienthis parallel civil action.
II. LEGAL STANDARD

Federal Rule of Civil Procedure pgovides for summary judgment “if the
pleadings, the discovery [including, depiosis, answers to interrogatories, and
admissions on file] and disclosure materialdilen and any affidavits show that there is
No genuine issue as to any material fact aatlttte movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56ee alscCelotex Corp. v. Catretd77 U.S. 317, 322-
23 (1986);Turner v. Schering-Plough Cor®01 F.2d 335, 340 (3d Cir. 1990). A factual
dispute is genuine if a reasonable jurulddind for the non-moving party, and is
material if it will affect the outcome dhe trial under governing substantive law.
Anderson v. Liberty Lobby, Ine&t77 U.S. 242, 248 (1986).he Court considers all
evidence and inferences drawn therefrom enlipht most favorable to the non-moving
party. Andreoli v. Gates482 F.2d 641, 647 (3d Cir. 2007).

1. DISCUSSION

The Court finds that there are no genussies as to any material facts, that
Defendants are liable for the miscondutgged, and that final judgment should be
entered against Defendants.

A. There AreNo Genuinelssuesasto Any Material Facts
The Court finds that none of the matefedts are in dispute for two reasons.

Eirst, Graulich is collaterally estopp&@m challenging most of the facts giving
rise to civil liability because he pled guilty criminal fraud charges stemming from the
same conduct. Under the doctrine of colldtestoppel, “once an issue is actually and
necessarily determined by aucbof competent jurisdiadn, that determination is
conclusive in subsequent suits based orifardint cause of action involving a party to
the prior litigation.” Montana v. United State440 U.S. 147, 153-54 (1979). The Third
Circuit recently held that, ware “a conviction is the result afguilty plea, its preclusive
effect extends to all issues tha¢ aecessarily admitted in the pleaAhderson v. C.I.R.
698 F.3d 160, 164 (3d Cir. 2012). In braminal action, Graulich pled guilty to
defrauding the primary victiridentified in this cas&. The Third Circuit has denied

! This civil action also involves similanaduct affecting fouraditional investors.
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Graulich’s request to withdraw that guilty ple@raulich, 2013 WL 1668330, at *2-3.
Thus, Graulich is estopped from denying all of the issussibre necessarily admitted
in the plea.

Second, the remaining facts are undispgutecause Defendants did not provide
any evidence contradicting the evidence @nésd by the SEC. The SEC’s motion is
supported by an abundanceevidence, including copies of the PowerPoint presentation
used to defraud investors, copies of thedrdent joint venture agreement, email and
letter correspondence between Defendants andithims, a thorough victim affidavit,
and a thorough expert report. These documelearly establish the facts as set forth
above. Defendants do not challenge the SE&xrt report or any dhe other evidence
submitted by the SEC. And Bxxndants provided absolutety evidence whatsoever in
support of their oppositionln their opposition brief, Defendanassert, for the first time,
that (1) Graulich was acting on the adviceoifinsel, and that (2) Graulich himself was
“swindled” out of the money he took fronvestors. Opp. Br. at 16, ECF No. 73.
However, unsworn statements of counsel madbe briefs do not constitute evidence,
and certainly do not raise @&sue of fact in the facef a well-supported motion for
summary judgmentSchoch v. First Fid. Bancorporatipf12 F.2d 654, 657 (3d Cir.
1990) (“unsworn statements of counsefriamoranda submitted to the court are even
less effective in meeting theq@irements of Rule 56(e) than are unsupported allegations
in the pleadings”).

Accordingly, the Court finds that there are no genuine issues as to any material
facts.

B. Defendantsare Liablefor the Misconduct Alleged

The facts clearly establish that both Defants are liable foviolating Section
17(a), Section 10(b), and Rule 10b-5.

Section 17(a), Section 10(b), and RL@b-5 prohibit tke employment of
fraudulent devices in conneatiovith the offer, purchase, sale of securities. To
establish violations of Seom 10(b) and Rule 10b-5, the SEnust show that Defendants
(1) used the mails or an ingientality of interstate commee, (2) to make a material
misrepresentation or a matdromission or to use a fraudulent device, (3) in connection
with the purchase or sale ofcseities, (4) with scienterSeel5 U.S.C. § 78j(b); 17
C.F.R. § 240.10b-3n re Burlington Coafactory Sec. Litig.114 F.3d 1410, 1417 (3d
Cir. 1997);S.E.C. v. Monarch Funding Cord.92 F.3d 295, 30&¢ Cir. 1999). Section
17(a) requires a showing of the same eldsjezxcept that claims under Section 17(a)
may be premised on “offers” of setigs as well as completed sal€3eel5 U.S.C. §
77q;S.E.C. v. Saltzmad27 F. Supp. 2d 660, 665 (E.Pa. 2000). All four elements
have been clearly established in this case.



First, Defendants useddhmails and other instrummlities of interstate
commerce. Graulich admitteduring his plea colloquy that, from his home in
Pennsylvania, he made telephone calls, semdils, and ordered witeansfers at a bank
in New Jersey, in furtherance of his fraugiee Richter v. Ach862 F. Supp. 31, 33
(S.D.N.Y. 1997) (“[l]f asingle telephone is used to ddlé defendants to a meeting at
which they engage in frauliunt activity, the jurisdictinal element is satisfied”).

Second, Defendants made material misrepresentations and material omissions.
The SEC provided an abundarafeevidence demonstratirtigat Defendants made false
statements concerning the veyistence of the securitiesthpurported to trade in, the
financial returns that investors could expect, the risk investors were exposed to, and how
investor funds would be use&ee, e.g.Gordon Decl. 11 13-11Gordon Ex. B; Logue
Decl. 11 8, 19; Logue Exs. 80. These misrepresentatiomsre obviously materialSee
S.E.C. v. GallardNo. 95-3099, 199WL 767570, at *3 (S.D.N.YDec. 10, 1997) (“there
IS no question a reasonable investor would consider important the fact that the ‘security’
at issue did not exist”5.E.C. v. Lauer52 F.3d 667, 669 (7t@Gir. 1995) (the sale of
prime bank instruments is “thoroughggjmpure, and barefaced” fraud).

Third, Defendants’ misrepresentationsrevenade in connection with the offer,
purchase, and sale of securities. Thestwents offered by Defendants were securities
because their trading program purportadiyolved the purchase and sale of fully
negotiable “prime bank” instruments, incladi“medium term notes.” Logue Decl. | 8;
Gordon Ex. ASEC v. BremonB54 F. Supp. 726, 732.(&N.Y. 1997) (“[prime bank
instruments], if they existeayould be securities”). Thessurities laws still apply even
though the securities &sue were a shanseeGallard, 1997 WL 767570, at *3 (“It is
clear by now that the antifraud provisions religopon by the [SEC] arapplicable even
where, as here, the ‘security’ at issue does not exist)er, 52 F.3d at 670 (“It would
be a considerable paradox if the worsedhcurities fraud, the less applicable the
securities laws”).

Fourth, Defendants acted with scienterieStr is defined as “a mental state
embracing intent to deceive, manipulate, or defraltrist & Ernst v. Hochfelde#25
U.S. 185, 193 n.12 (1976). During higalcolloquy, Graulich acknowledged that he
“agreed with others to defraud investbgsmaking material false and fraudulent
promises and representations to those investdfase Decl. Ex. 1, p. 23. Further, the
SEC'’s expert opined that the “fraudulenaicdicter of the scheme contained in the
Gaulick/iVest materials is so patent thaty person who holds theelves out as being
knowledgeable about sk programs and their legitimawyeither deliberately making a
fraudulent statement or is acting recklessldisregard of its patently fraudulent
character.” Byrne Decl.  43. Thus, theCS#emonstrated that Graulich acted with the
requisite intent. Graulich’s scienter ispoted to iVest because Graulich had complete
control over iVest and used iVest to operate the fr&ek S.E.C. v. Mgmt. Dynamics,



Inc., 515 F.2d 801, 812 Cir. 1975) (scienter of an individual who controls a business
entity may be imputetb that entity).

Citing the Supreme Court caB®rrison v. Nat'l Australia Bank Ltg130 S. Ct.
2869 (2010), Defendants argue that theg not liable for the fraud committed on
Daphne Gordon because the Securities AdO84 does not apply extraterritorially. The
Court disagrees. IMorrison, the Supreme Court considered the narrow issue of
“whether 8§ 10(b) of the Sedties Exchange Act of 193drovides a cause of action to
foreign plaintiffs suing foreign and Amean defendants for misconduct in connection
with securities tradedn foreign exchanges.ld. at 2875. The Supreme Court held that
the relevant inquiry is “whether the purchasesale is made ithe United States, or
involves a security listed cendomestic exchangeld. at 2886. Unlike ilMorrison, the
Defendants’ scheme purportedly involved trading of U.S. financial instruments
backed by major U.Shanks. Further, Defendants were domiciled in the United States,
solicited investors from the United States, exeddraudulent investment agreements in
the United States, and consummated everyisdle United Statelsy receiving investor
funds in iVest's New Jersey bank accounts.

Accordingly, the undisputef@cts establish that Defenua violated Section 17(a),
Section 10(b), and Rule 10b-5.

C. Relief

The SEC seeks final judgments pamantly enjoining Defendants from
committing future violations ae antifraud provisions, regsteng disgorgement of their
illicit profits plus prejudgment interestnd civil penalties. The Court finds that
injunctive relief, disgorgement, and civilpaties are all approptiain this case.

I. Injunctive Relief

Section 20(b) of the SecurigéAct of 1933 and Section 21(d)(1) of the Securities
Exchange Act of 1934 authoezhe SEC to seek injunctivelief when a person or entity
“Is engaged or is about to engage” in cartdronstituting a violation of the Acts. 15
U.S.C. 8 77t; 15 U.S.C. § 78U0.0 obtain an injunction, the SEC must establish that
“there is a reasonable likelihood that the defmnt, if not enjoined, will again engage in
the illegal conduct.”"SEC v. Bonastig614 F.2d 908, 21 (3d Cir. 1980). To determine
the likelihood of future violations, courévaluate “the totality of the circumstances
surrounding the particular defendant andghst violations that were committedd. In
this case, a permanent injunction is watea. Defendants’ conduct was egregious,
deliberate, and continued for years. Gittes highly profitable nature of Defendants’
fraud, and Graulich’s lack of willingness tké&aresponsibility for his actions at his own
sentencing, there is every reason to belteaé he would repeat his violations again
unless enjoined.



ii. Disgorgement

Courts have the authority to order disgement of ill-gotten gains in an SEC
enforcement actionSee SEC v. Hughes Capital Corp24 F.3d 449, 455 (3d Cir.1997);
SEC v. ChiaseNo. 10-5110 (WJM), 201WL 6176209, at *3D.N.J. Dec. 12, 2011).
Disgorgement is an equitatemedy by nature, and thetdict court is therefore
invested with broad discret in fashioning an appropite disgorgement ordeSEC v.
Hughes Capital Corp917 F. Supp. 1080, 1085 (D.N.J. 1996)'d, 124 F.3d 449 (3d
Cir. 1997). Defendants argue that the diggarent amount should be offset by $2.5
million because Defendants were “swindle[d]” out of this money by an unidentified
individual in New Mexico. Opp. Br. at 2,7. However, Defendants provide no evidence
whatsoever that thisansaction took place. And, impevent, the fact that Defendants
were subsequently scammed out of their own illegal profits is not a compelling reason to
reduce the amount of disgorgement.

Accordingly, the Court will order Defendants to disgorge illegal profits of
$5,592,102, which is the amount of momaigsed by iVest and Graulich through their
fraud minus the amount reced/back by investorsSeelLogue Decl. § 31. Defendants
are also ordered to pay prégment interest on the illegal pitsfat the “Internal Revenue
Service underpayment rateChiase 2011 WL 617809, at *5;see als®6 U.S.C. §
6621(a)(2). Using the rate thie Internal Revenue Serviases for tax underpayments,
compounded quarterly, Defendants are ordergghyoprejudgment interest in the amount
of $1,879,589.SeelLogue Decl. | 31.

iii. Civil Penalties

Section 20(d) of the SecurigéAct of 1933 and Section 21(d)(3) of the Securities
Exchange Act of 1934 prade that the SEC may seek monetary civil penalties for
violations of those Acts. 15 U.S.C. § 77t(@%; U.S.C. § 78u(d)(3)In this case, the SEC
seeks the imposition of a maximum thirdrgienalty. Third-tier penalties apply to
violations of the Securities Acts thaj (fhvolve “fraud, deceit, manipulation, or
deliberate or reckless disregard of a ratprly requirement”; and (2) “directly or
indirectly resulted in substantial losses or tzdan significant risk of substantial losses to
other persons.” 15 U.G. § 77t(d)(2)(C); 15 U.S.C. 8§ é8d)(3)(B)(iii). The Court finds
that third-tier penalties are warrantedhis case because Daftants’ conduct (1)
involved fraud, deceit, and mauilation; and (2) resulted in millions of dollars in losses
to other persons. In addition, the evidensfects that Defendants acted with a high
degree of scienter, engaged in repetitive frauale substantial profits, and failed to take
responsibility for their actions.

When imposing third-tier penalties, a court can award a penalty for each violation
of the Securities Acts or the court can avarsingle penalty for the “gross amount of
pecuniary gain.” 15 U.S.C. &1t(d)(2)(C); 15 U.S.C§ 78u(d)(3)(B)(ii)). With regard to
gross pecuniary gain, many courts have inrepas single penalty equal to the amount of
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disgorgementSee, e.gSEC v. Yuer272 Fed. App’x 615518 (9th Cir. 2008)
(affirming a district court’s penalty equal tile disgorgement amount as “well within
[the district court’s] discretion”)SEC v. Invest Better 2008lo. 11427, 2005 WL
2385452, *5 (S.D.N.Y. May £005) (ordering civil perty equal to disgorgement
amount because “the exact numbegviolations . . . is impossible to determine”). The
Court finds that such an approach is appedprhere, as the exact number of violations
would be difficult or impossible to determinéccordingly, Defendants are ordered to
pay a civil penalty in the amount of $5,592,1&®ee SEC v. CMKM Diamonds, 1n835
F. Supp. 2d 1185, 1194 (D. We2009) (awarding the amouat disgorgement, before
interest, as a civil penalty).

V. CONCLUSION

For the reasons stated above, the SEC’s motion for summary judgment is
GRANTED, and judgment is entered against Grauaad iVest. An appropriate order
follows.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: June 19, 2013



