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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

Defendants.

Civil Action No.: 09-5336(JLL)

ORDER

LINARES, District Judge.

This mattercomesbeforethe Courtby way of a motionfor defaultjudgmentby Plaintiff

LorenzoOliver (“Plaintiff” or “Oliver”) as to DefendantsClerkeBruno andSteveJohnson

(CMIECF No. 47). DefendantSteveJohnsontimely opposedPlaintiff’s motion. TheCourt

notesat theoutsetthatalthoughDefendantBruno did not opposethe instantmotion,he was

dismissedfrom this actionon March 1, 2013. (CMIECF No. 46; seeCMIECF No. 38). No oral

argumentwasheardpursuantto FederalRuleof Civil Procedure78. For the reasonssetforth

below, Defendantsmotion for defaultjudgmentis DENIED.

As the Court writes only for the partiesandhasalreadydetailedthe facts andprocedural

historyof this case,it will only recitesameas is relevantto the instantdiscussion.Plaintiff

commencedthis actionon October19, 2009,andsubmitteda proposedamendedcomplaint

thereafter. (CMIECF No. 1, 5). By way of OpinionandOrderissuedon July 16, 2012, this

Court dismissedPlaintiff’s Complaint. (CMIECF Nos. 29, 30). Plaintiff filed a Second

AmendedComplainton August22, 2012. (CMIECF No. 31). The CourtdismissedPlaintiff’s
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SecondAmendedComplaintas to DefendantMerril Main andDefendant GeorgeHayman.

(CMIECF Nos. 38, 39). On January30, 2013,the Court issueda Noticeof Call for Dismissalfor

failure to effect serviceof the summonsandcomplaint within120 daysof the filing of the

complaint,andadvisingPlaintiff that if hedid not file proofof servicewith the Clerk of the

Court,his actionwould be dismissed.(CMIECF No. 40). Theexecutedsummons submitted by

Oliver indicatesthatPlaintiff servedJohnsonon January18, 2012. Notably, given thatPlaintiff

filed an AmendedComplainton August22, 2012, thereis no indicationthatDefendant Johnson

was servedwith the SecondAmendedComplaint. In responseto a letter from the Court

directingPlaintiff to movethis civil action,Oliver filed a motionfor defaultjudgmenton March

4, 2013. (CMIECF No. 47). Notably,Plaintiff Oliver did not first requestthat the Clerk’s Office

“enter theparty’s default.” Fed.R. Civ. P. 55(a);DougBrady, Inc. v. N.J. Bldg. Laborers

StatewideFunds,250 F.R.D. 171, 177 (D.N.J. 2008). In any event,in orderto obtainthe entry

of defaultagainsta defendant,the defendantmusthavebeenservedwith the operative

complaint. In oppositionto the instantmotion,DefendantJohnsonstatesthat “[biecauseplaintiff

hasnot everservedJohnsonwith the secondamended complaint,andJohnsonis now

representedby counsel,he would treatan electroniccourt filing from plaintiff as thedateof

service,in orderto avoid furtherunnecess,ydelay.” (Def.’s Opp’n.5). Accordingly,

IT IS on this / day of ,2013,

ORDEREDthatPlaintiff’s motionfor defaultjudgmentis DENIED asprocedurally

defective;andit is further

ORDEREDthat Defendantmaysubmita response within thirtydaysof thedateherein.

SO ORDERED.

Linares
StatesDistrict Judge
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