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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MARSHAUN THOMAS,
Civil Action No. 09-5339SH)
Petitioner
V. : OPINION
UNITED STATES OF AMERICA,

Respondent.

HAYDEN, District Judge:

Pro sepetitionerMarshaun Thomas (“Thomas'onfined ata United States Penitentiary
in Lewisburg, Pennsylvaniaas filed aMotion to Vacate, Set Aside or Correct Sentence pursuant
to 28 U.S.C. § 225%hallenging a judgmeérand sentence imposed by thaidt in United States
v. ThomasNo. 01r-0058, ECF No. 57D.N.J. enteredct. 22, 2003).For the reasons stated
below, the court denies the Motion.

l. FACTUAL BACKGROUND

In the late 1990s, Thomas, together with a number of childhood friends and family
members, formed a rap group known as “Van Nostrand Soldiers Out Politicking” PYS$Qhis
group later morphed into a street gaaigddmembers of the groyperformedvarious crimes such
as selling dugs anccommitting robberiesas a way to finance the groupraisic ventures.

In August of 1998, Thomas and other VSOP members were driving in Jersey City, New

Jersey, when they camaeross four young men talking on a street corner. Thomas mentioned to

1 Unless otherwise citedhe Court incorporate3homas’sversion of the background
information directly from his own brief, ECF No. 1-1.
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his fellow memberghat hewanted to “get a jacket,” and told the driver to pmer the car.
Thomas’s Presentence Investigation Report (“PSR”) aSéveral VSOP members, including
Thomas, exited the car, and Thomas approatttesgtoup at the cornelThomas themrew a gun
from his waistband, pointed at the group, geled “You know what this is! Get on the ground!”
Id. at 8. One individual, Alex Irizarry (“Irizarry”), did not fully comply and tuheoward Thomas,
at which point Thomas fired enshot at Irizarry Thomas andhis VSOP compnions fled the
sceng without robbing the intended victiméd. Irizarry later died of the gunshot wound.

In October of 2000, Thomas, along with other VSOP members, participatedSOR
planned bank robbery, and robbed a PCN Bank in Jersey City. The robbery resulted in the theft
of $8,000, and the participants split the proceeds. In the motion, Thomas fully admite to hav
committed both crimes

Respondent originally chargddhomaswith a twocount indictment, alleging théwe (1)
committed a bank robbery by force or violence, in violation of 18 U.S2118(a), and2) used
a firearm during a violent crime, in violation of 18 U.S.C. § 924(c)(1)(8¢e United States v.
ThomasNo0.01-0058 (D.N.J. filed Jan. 31, 200Q¢Lrim. Dkt.”). After plea negotiation§;homas
waived his right to indictment armgded guilty to a superseding information, charging him with one
count of racketeering offense under the Racketeer Influenced andp@or@rganization Act
(“RICO”). SeeCrim. Dkt, ECF No. 43; ECF No-5. The information further stated tidtomas,

(1) “while engaged in an attempt to commit robbery, and in the flight therefrom, did tb@use
death of Alex Irizarryjn violation of N.J.S.A. Sectian2C:113(3) and 2C:5,” which was a
crime of felony murder=CF No. 51 at 3,PSR at 18and (2) “together with others, knowingly

and willfully robbed the ‘PNC Bank’ of a sum of United States currency, iatol of N.J.S.A.



Sections 2C:15-1 and 2C&* which was a crime dbank robbery.ld. The court then sentenced
him to thirty years imprisonmemtith five years osupervised release. Crim. Dkt., ECF No. 57.

Thomas then appealed, and the Third Circuit affirmed the conviction and senSaee.
United States v. Thoma389 F.3d 424 (3d Cir. 2004)Thomas ). After granting certthe
Supreme Court remanded the case for resentencing in lightitefd States.vBooker 543 U.S.
220 (2005), which was decided after the court issued Thomas’s senteriisel States v. Thomas
286 F. App’x 779, 780 (3d Cir. 2008)Thomadl”). The court resentenced Thomas to the same
360-month sentence, but credited him with 80 months of time served andig@odccrued.id.
at 78081. Again Thomas appealed, and again the Third Circuit affirmed the conviction and
sentenceld. at 781. This motion followed.

I. STANDARD OF REVIEW

A prisoner in federal custody under sentence of a federal court “may move theluchrt w
imposed the sentence to vacate, set aside or correct the sentence” upon three gydtiradshé
sentence was imposed irolation of the Constitution or laws of the United States;” (2) “that the
court was without jurisdiction to impose such sentence;” or (3) “that the semtaade excess of
the maximum authorized by law28 U.S.C. § 2255(a).

A criminal defendant bearsdtburden of establishing his entitlement to § 2255 refiefe
United States. Davies 394 F.3d 182, 189 (3d CR005). Moreover, as a § 2255 motion to vacate
is a collateral attack on a sentence, a criminal defendant “must clear a signifiginéshurdle
than wouldexist on direct appeal.’'United Statewv. Frady, 456 U.S. 152, 166 (1982jited in
United States. Travillion, 759 F.3d 281, 288 (3d Cir. 2014n considering a motion to vacate a
defendant's sentence, “the court must accept the truth of the movant's faegatlaas unless

they are clearly frivolous on the basis of the existing recotéhited Statew. Booth 432 F.3d



542, 545 (3d Cir2005)(internal quotation marks and citation omittedit is the policy of the
courts to give a liberal constructionpoo sehabeas petitionsRainey v. Varner603 F.3d 189,
198 (3d Cir.2010). The Court may dismiss the motion without holding an evideyptiearing if
the motion and the files and records of the case conclusively show that the prismigies to
no relief. See28U.S.C. § 2255(b)Liu v. United StatesNo. 11-4646, 2013 WL 4538293, ab*
(D.N.J. Aug.26, 2013) (citingooth 432 F.3dat 545-46).
1. DISCUSSION

Thomasraises thregrounddsfor relief in the motionthat (1) this court erred in accepting
his guilty plea becaushere wasgnsufficientfactual bais to establish that hevas guilty of the
racketeering offens€2) counsel was ineffective in advising hahthe crime he was pleading to,
resultingin him pleading guilty to a @ame he was actually innocent adnd (3) counsel was
ineffective for filing a brief undeAnders v. California386 U.S. 738 (1967)n direct appeal
opiningthatthere wereno meritorious claims on appeal. The court addresses each of these claims
separately.

A. Claim Against District Court

Respondent argues that this claim should be denied because (1) the issue had been litigat
on direct apeal, and (2gven ifit was not actually litigated otirect appeal, because it could have
been, Thomas is procedurally barred from raising this claim on habeas.r&@heveourt rejects
respondent’dirst argument.On appeal after resentencing, Tard Circuit opined that[Ww] hat
is not before uss Thomas's argument that one of the two racketeering acts charged in the
information to which he pled guilty was not related to the enterprise or to the otketemg
act, and, thus, that the District Court erred in accepting his guilty pld¢amas I} 286 F. App’x

at 780 n.2(emphasis added)The claim that was held not tee before the Third Circuit is the



exact claim Thomas ras in this ourt. Although respondent contends ttiegt Thrd Circuit has
addressed this court’s Rule 11 hearing on two separate occaswobkear the Third Circuitself
foundthat thisissue had never been litigated in the Third Circuit. This court finds no reason to
hold otherwise.
However, the court agrees with respondenthendefault argumentin United States v.
Frady, 456 U.S. 152 (1982), the Supreme Court held that “we have long and consistently affirmed
that a collateral challenge may not do service for an appkehldt 165. Thd-rady court went on
to explain:
Once the defendant's chance to appeal has been waived or exhausted, however, we
are entitled to presume he stands fairly and finally convicted, especladly, \as
here, he already has had a fair opportunity to presefedasl claims to a federal
forum. Our trial and appellate procedures are not so unreliable that we may not
afford their completed aation any binding effect beyond the next in a series of
endless pdsonviction collateral attacks.To the contrary, a final judgment
commands respect.
Id. at 16465. “Where a defendant has procedurally defaulted a claim by failing to raise ieah dir
review, the claim may be raised in habeas only if the defendant can firststeat®aither ‘cause’
and actual ‘prejudie; or that he is ‘actually innocent.’Bousley v. United Statgs23 U.S. 614,
622 (1998)internal citations omitte¢lsee United States v. Calhque00 F. App’x 842, 845 n.2
(3d Cir. 2015) (finding that a petitioner who failed to raise a claimi@ct appeal “defaulted it")
In this matter, the Third Circuit, after finding this claim was not before it, went state that
“[t] his issue could have been and should have been raised on direct appeal, but was not, and is
waived” Thomas 1) 286 F.App’x at 780 n.2 (emphasis added). Again, tdaart finds no reason

to disturb that holding. Furthermore, despite having been advised by the Third Datuftis

claim hadbeen deemed waived, Thomas provides no explanation whatsoever in thewtgtion



he did not or could naiise this clainon direct appea As such, the court considetss claim
defaulted.

Even if the court addresses the substance of this claim, the courtt fmidlsout merit.
Thomas argues that the court enretinding his felony murder offense as one of the two predicate
offenses required for the racketeering chabgeause Thomas committed that offense for personal
reasons, not in furtherance of the enterprise’s purs8eeECF No. 11 at 78. To establish an
offene as a predicateffense under RICO,the government may establish this element by
showing either (1) the defendant is enabled to commit the predicate offensgdHypaietue of
his position in the enterprise or involvement in or control over the atfbiise enterprise or (2)
the predicate offenses are related toeitievities of that enterprise.United States v. Irizarry341
F.3d 273, 304 (3d Cir. 2003)“It is not enough . . . merely to show that a person engaged in
racketeering has an otherwisgitimate interest in an enterprise. Rather, it must be established
firmly that there is a nexus between the interest andlgged racketeering activitiesl’ightning
Lube, Inc. v. Witco Corp4 F.3d 1153, 1190 (3d Cir. 1993ke United States v.aidlone 471
F.3d 371, 375 (2d Cir. 2006) [P]redicate actsmust be related to each other (‘horizontal’
relatedness), and they must be related to the enterprise (‘vertical’ reladgliines

Thomas’s argument centesa his contention that the attempted Ibebywas for a jacket,
which could not have been for the benefit of the enterprise. ECFNat £8. The record belies

this contention. In the PSR, it was mentioned that Thomas “announced he wanted to ‘get a

2 Indeed, while one of Thomas’s habeas claims implies it was coufaét $or not raising
this issue omlirect appealthe record shows that aftfiling theAndersbrief, counsel fully advised
Thomas of his right to file aro sebrief, which Thomadglid file. Thomas | 389 F.3dat 425.
Thomas did not raise his “factual basis” claim ingvis sebrief, see id, which undoubtedly was
the reason for the Third Circuit’'s waiver holdinglihomas 1l



jacket.”” PSR at 9.However, during sentencing, Thomas argsiednuouslythat the attempted
robbery was carried out in conjunction with other members of the entequidir the benefit
of the enterprise. For example, during his interview with the probation offieestated that he
and members of his enterprise “told the individuals to get on their knees and demanded their
money’ Id. at 20 (emphasis added). Moreo\adter reviewing the initiaPSR Thomas, through
counsel, filed an objection to the report, contending that it was not Thomas who decided to rob the
individuals, but theydecided to rob . ..” Id. at 36 (emphasis ithe original). Consequently,
while Thomas appears to sing a completilferent tune heréo support his habesaclaims, the
evidenceshows,at the time the plea agreement was entered and sentencing octhoeds
admittedthatthe attemptedobbery was carried out as part of the enterprise, and for the purposes
of more than just to obtain a jacket. The court will not give credence to Thomasthefisrt
characterization of the events that is not supported by the existing r&mslooth 432 F.3cat
545. Accordingly, the Court denies relief on this ground.

B. Ineffective Assistance of Counsel During Plea

Next, Thomas claims that trial counsel was ineffective in advisingohitme elements of
the racketeering offense. Specifically, Thomas allegesthatsel dichot adequay explain to
him what constitutes a predicate offense under RICO. Thomas contends that had he been
adequately advised of the applicable standard, he would have realized thadotuaty innocent
of the crime he was being chargeih, and would nohave entered into the plea agreement.

The Sixth Amendment guartees the accused the “right . to. have the Assistance of
Counsel for his defensel).S. Const. amend. VIThe right to counsel is the right to the effective
assistance of counsel, and counsel can deprive a defendant of the right by faindgtadequate

legal assistanceSee Strickland v. Washingtot66 U.S. 668, 686 (1984A claim that counsel's



assstance was so defective as to require reversal of a conviction has two components, both of
which must be satisfiedd. at 687. First, the defendant must “show that counsel's representation
fell below an objective standard of reasonableneds.” at 68788. To meet this prong, a
“convicted defendant making a claim of ineffective assistance must identiéi¢ther omissions
of counsel that are alleged not to have been the result of reasonable professioraittidgnat
690. The court must thentdemine whether, in light of all the circumstances at the time, the
identified errors fell “below an objective standard@hsonableness[.]JHinton v. Alabamal34
S.Ct 1081, 1083 (2014) (per curiam). To satisfy the prejudice prong, “a defendant need not show
that counsel's deficient conduct more likely than netredl the outcome in the casestrickland
466 U.S. at 693. To establish prejudice, the defendant must show that “there is a reasonable
probability that the result of the trial would habeen different absent the deficient act or
omission.” Hinton, 134 S.Ct. at 1083.

The same twpart standard is applicable to ineffective assistance claims arising out of the
plea processHill v. Lockhart 474 U.S. 52, 57 (1985). In théep context;counsel is required
to give a defendant enough information to make a reasonably informed decision whethegptto acc
a plea offer.” United States \Bui, 769 F.3d831, 8353d Cir. 2014). The defendant must show
that “there is a reasonable probability that, but for counsel’s errors, hd wouhave pleaded
guilty and would have insisted on going to tridUhited States. JesusNunez 576 F. App’x 103,
106 (3d Cir. 2014) (quotingill, 474 U.S. at 59).

Here, Thomasannot satisfy either prongnderStrickland First, the court does not find

that counsel provided ineffective assistance. Although the record does not contain evidence

3 The reasonable probability standard is less demanding than the preponderance of the

evidence standardsee Nix v. Whitesidd75 U.S. 157, 175 (198@aker v. Barbpl177 F.3d 149,
154 (3d Cir. 1999).



what advice counsel actually provided to Thonvalsatever deficiency or error that may have
existed in that advice was cured by the plea agreement and the plea coBequynited States v.
Fazio, 795 F.3d 421, 428 (3d Cir. 2015) (“[A]ny possible error in plea counsel's advice to Fazio
was cured by the plea agreement and at the plea colloquy.”). As statefactubébackground
Thomas waivegrosecutionby indictment and pled guilty tan information. That information
clearly spelled out the elements of the racketeerirene#, spafically stating that, “[the pattern
of racketeering activity consisted of the following acts, which ar¢eckl® each other, pose the
threat of continued racketeering activity, relate to the affairs of thenadi@nterprise VSOP, and
were committed as part of, and in furtheranf, the affairs of the criminal enterprise[FCF No.
5-1 at 2. The information then listed the twogioate offenses, one of which wihe attempted
robbery that resulted in felony murdeld. at 3. As such, Thomas was fully informed that the
predicate acts must be related to each other, related to the affairs of the sstarnpticommitted
in furtherance of the enterpris&homas’s claim here, th#tte felony murder was not relaten t
the affairs of the enterprises, simply contradictory to hat heunderstood he was pleadiggilty
to.

This conclusion is fully supported by the plea colloquy. At the plea hearing, this court
advised Thomas that the charging document is an informatadihat he had a right to be charged
by indictment of a gnad jury, but he could give up that right and instead consent to being charged
by information. ECF N05-9 at7:10-14. Thomathen confirmed thatl) he discussed his right
to indictment with his counsel, (2) he understood that right, (3) no threats or promise had been
made to gehim to give up that right, (4)e wishedto waive that right and consent to being charged
by information, and (5) he was fully satisfied with the representation and advice prdyde

counsel.ld. at 8:79:2.



Thomas alsaconfirmed that he was willingly pleading guilty to the charges contaimed i
the information. Id. at 9:37. Later in the hearing, the court explained to Thomas that the
racketeering offense he was pleading guilty to had two racketeering aetseing the felony
murder, the other being the bank robbddy.at 9:1810:18. The court then asked again if Thomas
had discussed the plea agreement with counsel, and whether, with counsel's explawiation a
advice, he fully understood the terms of the plea agreement, both of which Thomas answered i
the affirmative. Id. at 12:313:1. Therefore there is no evidence whatsoever that at the time of
plea, Thomas was confusaoutor did not understand the charges he was pigaguilty to.
Thomas was fully aware of the charges, including the fact that the rackgtetfense required at
least two predicate acts, both of which must be related to the affaire entarprise. Thus,
Thomas does not satisfy the first prong of 8tacklandtest, since any perceived deficiency in
counsel’s advice was cured by the plea agreement and the plea colloquy.

Even if the court assumésat counsel provided ineffectiassistance, Thomas also does
not satisfy the prejudice prong of tB&ricklandtest As the court already found aboewjdence
shows Thomasdmitted that the attempted robbery was carried out with other members of the
enterprise, that the decision to attempt the robbery was jpadly by all of the members
involved, and that the purpose was to obtain money, in furtherance of the affairs of thésenterpr
See suprat 7. In other words, Thomaadmitted that he was, in fact, guilty of the crime that he
pled guilty to, notwithstanding Thomas'’s characterization of the crime now. A thorough
explanation of the crime would not have changed the essential nature of thesormsdo make
him “actually innocent” as he now allege# would simply have confirmedand strengthened
Thomas’s understanding that he was pleading gtaltycrime headmitted to Thus the record

does not supportfending that Thomas would have changed his mind about the guilty plea had he

10



been provide@ more effective assistance by courfsélccordingly, the court denies relief on this
ground.
C. Ineffective Assistance of Counsel on Appeal
Finally, Thomas claims that counsel was ineffective for having fileAratersbrief on
appeal.Thomas argues that because there was no factual basis for Thomas’s convictiotiscounse
filing of the Andersbrief was de factoineffective assistancdpr not having recognized a
meritorious claim.
In Andes, the Supreme Court held that:
[Counsel's]role as advocate requires that he support his clientsahfipthe best
of his ability. Of course, if counsel finds his case to be wholly frivolous, after a
conscientious examination of it, he should so advise the court and request
permission to witdraw. That request must, however, be accompanied by a brief
referring to anything in the record that migarguablysupport the appealA copy
of counsel's brief should be furnished the indigent and time allowed him to raise
any points that he chooses; the ceunbt counsel-then proceeds, after a full
examination of all the proceedings, to decide whether the caswily divolous.
386 U.S. at 744. In that regard, it is the court of appeals, not cowhgetletermines whether the

Andersbrief is adequate to permit withdraw. Onbattdetermination is made andvihdraw

permitted, there can be no ineffective assistafio@unsel, as theourt has already examined the

4 The court further notethe PSR indicated tha@thomas was charged by the state of New
Jersey for the murder of Irizarry and the robbery of the PNC Bank. PSR at feRledal court,
Thomas was originally indicted by respondent only for the bank robbery, which caroffése

level 0of27,id. at 21, but Thomas subsequently waived indictment and pled guilty to felony murder
as well as the bank robbery, iasorporated intdnis RICO chargeraising his total offense level

to 43. Id. Giventhat Thomas woulevaive indictment and pleaguilty to a crime that carried a
much higher offense level aggdeatersentence, it is probable that he agreed to the plea agreement
in order to avoid state prosecution of those crimes, which may have resulted in the@oo¥iati
more serious charge, and the likelihood of incarceration in a state prison. Theseratboisgle
also would not have changed had Thomas been given a more thorough explahdtien
racketeering offense.
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brief and determined that there are no meritorious claims on afpealPatillo v. United States
No. 11-0391, 2012 WL 2087450, at *7 (D.N.J. June 7, 2012).

Here, inThomas | the Third Circuit examined counseAsdersbrief andfound the case
wholly meritless.389 F.3d at 425, 429. In doing so, the Third Circuit concluded that counsel had
fully satisfied all of his obligations undé@nders including notifying Thomas dahe filing of the
Andersbrief, and that he had the opportunity to file his qwa sebrief. 1d. at 42526. The Third
Circuit examined all of the issues raised in &relersbrief as well as Thomasjzo sebrief, and
determined thatere were naneritorious claims, and dismissed the appéélat 429. As such,
it was a court, not counsel, who had determined that the case was meflthess can be no
ineffective assistance of counsel under these circumstanéeghermorethis courthas already
foundthat Thomas’s “factual basig€laim ismeritless,see supraso even if counsel was in fact
ineffective,for examplepy totally ignoring his duties as appellate counsel and ficdatief at all,
there would have bearo prejudice. Therefore, the court denielief onthis ground.

D. Certificate of Appealability

Last the Court denies a certificate of appealabiftOA”). Pursuant to 28 U.S.C. §
2253(c), unless a circuit justice or judge issues a certificate of appiyalabilappeal may not be
taken from a final order in a proceeding under 28 U.S.C. §8.225&ertificate of appealability
may issue “only if the applicant has made a substantial showing of tlz¢ afea constitutional
right.” 28 U.S.C. § 2253(c)(2) A petitioner satisfies this standard by demonstrating that jurists

of reason could disagree with the district court's resolution of his constitutiomak aa that

5 It would be curious indeed if the court was to hold that counsel,hatiavailed himself
properlyto a procedure fully sanctioned by the Supreme Coukingers a procedure that has
been accepted, adopted, and practiced by judges and lawyers everywladmesorfifty years,
somehow provided ineffective assistance ofnsal
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jurists could conclude the issues presented are adequate to deserve encouragproeeed
further.” Miller—El v. Cockrel] 537 U.S. 322, 327 (2003).
Here, Petitioner has failed to make a substantial showing of the denial of a donstitut
right. Thus, no certificate of appealability shall iss&eeFed. RApp. P. 22(b)(1); 3d Cir. L.A.R.
22.2.
IV. CONCLUSION
For the reasons set forth aboetitioner's Motion iISDENIED and the Court denies a

certificate of appealability

s/ Katharine SHayden
Katharine S. Hayden, U.S.D.J.

Dated: June 1, 2016
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