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NITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
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The Board of Ti‘u&tees of the Trucking

Employees of Nbrth Jersey Welfare
Fund, Inc., et ak;, ;
| - e - Civil Action No. 09-6447 (DRD) (MAS)
. | Plaintiffs, - }
‘ L +  OPINION AND ORDER
Caliber Auto Tl'aflsfér, Inc., et al., ’
Defenclants.'

SHIPP Mlchael A U.SM..

-THIS MATTER con‘
Samuel Dean Hlidébrand,; Jac
and noh-parties Jaqob Hildeby
third-party subpqgeria duce;.s te

‘ !

Jaﬁuary 25,2011 (“‘Subp(;ena
preventmg Bank loi; Amenca 1
Civil Procedure 26 and 45. (1
Plamtlffs the Board of Truste
and Local 560, an afﬁhate of
“Plamhffs”), oppOSe the apph

For the rqas§ons discus

Subpoena is graﬁted, and Def

denied in part.

). :
jes before the Court; 'on an informal application filed by Defendants
queline Hildebrand{and Boyd Dickens (collectively “Defendants™)
rand and Lauren Huﬁng (“Non-Parties™) to quash or modify the

cum directed to Baﬂ( of America, N.A. (“Bank of America”) dated
") or, in the ,altemé:ive, for the entry of a protective order

from complying with the subpoena pursuant to Federal Rules bf
Docket Entry Numbér (“Doc. No.”) 60 (“Defs.” Moving Br.”).)

es of the Trucking éjmployees of North Jersey Welfare Fund, Inc.
thé International Bt;otherhood of Teamsters (collectively

cation. (Doc. No. 63) (“Pls.’ Opp’n Br.”).)

sed below, Defendahts’ informal application to quash or modify the

endants’ application for a protective order is granted in part, and
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L. BACKGROUND

: Plaintiffs%seérved the Subpoena via certified mail upon Bank of America, Legal

Processing Departnwnt, Mail|Code FL6-001-02-11, Ft. Lauderdale, Florida 33309. (Doc. No.
60-1 (‘*Subpoenai”).) TheﬁSubpoen‘a directed Bank of America to produce various financial
documents relatiilgf to the Defendants and Non-Parties for the period between January 1, 1999 to

the present. (d.) Im addition, the Subpoena direeted “a person or person(s) [from Bank of

Ameriéa] knowlé;dgeable of financing arrangemehts and transactions” with the Defendants and
Non-Parties to aﬁpéar on Max}ch 3, 2011 at the offices of Cohen, Leder, Montalbano &
Grossman, LLC at 1700 Gallopmg Hill Rd., Kemlworth New Jersey 07033. (1d.)

II. LE AL AND & ANALYSIS

H

(A, M@g_g_@@; Modification of a Subpoena

Federal Rule of Civil :Procedure 45 provides that a subpoena for “production or

inspection, if seﬁaréte from a subpoena commanéing a person's attendance, [must issue] from the
court for the dlsthdt where the production or 1nspect10n is to be made.” Fed. R. Civ. P.

45(a)(2)(c) Notably, a subp pena may be servedt at any location that is:

A) wmhm the dism}ct of the issuing comt

(B) ouﬁmde that d1$trlct but within lﬁ) miles of the place specified for the
deposltlon healhng, trial, productxon or inspection;

© wmhm the state} of the issuing court if a state statute or court rule allows
service at that|place of a subpoena issued by a state court of general
jurisdiction s1tting in the place specified for the deposition, hearing, trial,
productlon or 1hspect10n or

(D) auﬁhonzcd by the Court on motion and for good cause, if a federal statute
SO prmv1des '

Fed R. Civ. P. 45(b)(2) Rule 45 further prov1des that a subpoena demanding an appearance for

a deposmon musst 1Ssue “from the court for the district where the deposition is to be taken,”
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although, even where properlil issued, “[o]n timely motion, the issuing court must quash or
D ! ,

modify a subpoenaithat A re}luires a person who is neither a party nor a party's officer to travel
i

more than 100 mlles from whpre that person resrées is employed, or regularly transacts business

in person ” Fed. R Civ. P 45(0)(3)(A)(11) Moreover, the Court must quash or modlfy a
subpoena that secks the “dlsclosure of privileged or other protected matter, if no exception or
walver apphes or subjects a person to undue burden ” Fed. R. Civ. P. 45(c)(3)(A)(iii)-(iv).
Impor&antly, on a rnotron to quash a subpoena thar demands both the production of documents
and a person’s at‘tendanceiat,aé deposition, as in thls matter, a court may judge “the propriety of
the pr(j‘duction sublr:oena S ij%ndependently” ifit ﬁrst “quashe[s] the deposition subpoena
pursuant to Rule 45(a)(2)(c).’*§ W. Coast Life Ins. Co. . Life Brokerage Partners, LLC, No. 08-
80897, 2010 US; li)ist. LEXI!%S 3774, at *7 (D. Del. Jan. 19, 2010).

Initially, wh11e a subp;i)enaed third party undoubtedly retains the right to file a motion to
quash the subpoéna, a party vé{hose banking recofds are subpoenaed through a third-party
ﬁnancral instituti;on also has s;tanding to challenge the subpoena. DIRECTTYV, Inc. v. Richards,

No. 03-5606, 206)5 WL 1514487 at *1 (D.NJ. June 27, 2005); Schmulovich v. 1161 Rt. 9 LLC,

‘No. 07-597 2007 WL 2362598 at *2 (D.N.J. Aug 15, 2007) (“Personal rights claimed with

respect to bank account records give a party sufﬁment standing to challenge a third party
subpoena served upon ﬁnancial institutions holdmg such information.”).
: B. Mogon for 3 Protective Order
- Under Federal Rule of] Civil Procedure 26{b), a court may compel discovery of any matter

relevant to a party s clarms, defenses or the subj eciﬁ matter involved in the action, provided that the

Court finds good cause. In determining good cause, courts in this District interpret Federal Rule of

Civil Procedure %GCb) liberallf?, tending to create a broad vista for discovery. Tele-Radio Sys. Ltd.




v. De Forest Elec:s yInc 2F ‘R D. 371,375 (D. N J. 1981) (citing Oppenheimer Fund, Inc. v.
Sanders, 437U. & 340 351 (l 978)) The party seaklng discovery bears the burden of “showing
that the mformatlpn sought is televant to the subject matter of the action and may lead to [the
production of] adm1551ble eVIdence ? Caver v. City of Trenton, 192 F.R.D. 154, 159 (D.N.J. 1990);
see also Nestle Foods Corp. v Aetna Cas. & Sur. Co., 135 FR.D. 101, 105 (D.N.J. 1990).
“Relevant infomifition need not be admissible at the trial if the discovery appears reasonably

calculated to lead to the dlscm rery of admissible evidence.” Fed. R. Civ. P. 26(b)(1). Indeed,

dlscovery may encompass “any matter that bears on, or that reasonably could lead to other matter
that could bear on any 1ssue that is or may be in thae case.” Kopaczv. Del. River & Bay Auth., 225
F. R D. 494, 496 (§D;N J. 2004) (citing Caver, 192 F.R.D. at 159).

‘While thd scope of d1$covery may be broad it is not boundless. When the burden of a-
dlscovery request 1s likely to outwelgh the beneﬁts Federal Rule of Civil Procedure 26(b)(2)(C)
vests the District| Court thh the authority to hmlt a party’s pursuit of otherwise d1scoverable
1nformat10n Seef Bayer AG vql Betachem, Inc., 173 F.3d 188, 191 (3d Cir. 1999). Accordingly, a
discovery request may be ideniied if this Court finds that there exists a likelihood that the resulting
benefits woold be outwei ghe(ii by the burden or expenses imposed as a consequence of the |
dlscovery aﬁer aSSessmg the followmg factors: (i) the unreasonably cumulative or duphcatlve
effect of the dlscovery, (ii) whether “the party seekmg discovery has had ample opportumty to
obtain the 1nformation by {other] discovery;” and; (111) “the needs of the case, the amount in
controversy, the partles resources the importance of the issues at stake in the action, and the
importance of the, d;lscovery m resolvmg the i 1ssues ” Fed. R. Civ. P. 26(b)(2)(C).

Yet another method that this Court may undeﬂake in order to limit the scope of discovery

is to issue a protéptive order pursuant to Federal Rule of Civil Procedure 26(c). Upon a ﬁnding
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of good cause, this Court may issue a protective order for purposes of “protect[ing] a party or
person. from annOyance embatrrassment, oppressibn, or undue burden or expense.” Fed. R. Civ.

P. 26(0)(1). A prptbctxve order may include instlﬁctions “(A) forbidding the disclosure or

discovery; (B) spieolfylng iem1s including time aiad place, for the disclosure; [and/or] ...(D)

forblddlng mqun‘y into certaup matters, or l1m1tmg the scope of disclosure or dlscovery to certain

matters.” Id. To determlne lwhether there is goed cause, courts may consider, among other

’ l

factors, “whe'cherI dlsclosure WIll violate any privacy interests.” Glenmede Trust Co. v.

Thompson, 56 F. 3(1 476 483 (Bd Cir. 1995). Upon demonstration that good cause exists, this

l

Court must undertake a balanblng test between the requesting party’s need for the information
l

agalnst the mJury that may result if uncontrolled dlsclosure is granted. Pansy v. Borough of

Stroudsburg, 23 F 3d 772, 786—87 (3d Cir. 1994)

III. LEGAL D] SCUSSK)N

‘Here, Defen dants chal{lenge Plaintiffs’ Subpoena on various grounds, including lack of
l

relevancy and overly broad g#ounds Asa thresheld matter, however, Defendants contend that

the Subpoena Vlolates Rule 45 because it was served outside of New Jersey and over 100 miles
from the place speqlﬁed for the deposition of Barﬂc of America’s representative(s), i.e.,

Plaintiffs’ counsel s New J e:réiey office. (Defs.’ Movmg Br. 1.) In addition, to Defendants’
knowledge any Bank of America representative capable of being deposed pursuant to the
Subpoena would | need to trave'l from Baltimore, Maryland, which is approximately 175 miles
from the deposrtlon locatlon in New Jersey. (Id. at 2-3.) As such, Defendants argue that failure
to quash the Subpoena Would violate Rule 45 by ?equiring a representative to travel over 100

mlles to appear m New J ersey (d)




Defendarlts?further argue that the Subpoena should be quashed or modified, or a
p‘rotective order should be entered to protect Defendants’ and Non-Parties’ private and personal
financial 1nformatron (Id at 3-4 ) Defendants argue that, although financial information may

not be protected by an absolu te privilege, the m1mmal relevancy of the requested financial

1nformatron is outwe1ghed by Defendants’ and Nen—Partles privacy rights and concerns. (Id. at

3) Aecordmg to Defendants because the Complarnt pertains only to a piercing the corporate
veil theory, the reqtlested ﬁnq{nclal information, whlch was submitted to Bank of America for
purposes of “underl;vrrtmg pellsonal guarantees of loans and credit arrangements, bears absolutely
no relation to the clalms or defenses in this case and has no probative value.” (Id. at 3-4.) All
the requested, rel@vgant mform ation may be obtalned from non-party Caliber Auto Transfer,

Inc.’s books and :re(;:ords, wh’iehehave been produeed. (Id. at 4.) Defendants and Non-Parties
argue that the broad span of the Subpoena, whichi«requests twelve years worth of financial
information, is bdrdensorne, itrelevant and outweh‘ghed by privacy concerns. (Id.)

Alternatively, De;fehdants .and Non-Parties argue that a protective order should be entered to
preclude or limit Bank of Amenca from disclosiré the requested financial information. (Id.)

In reSponjse,FE Plajntiffs’ counsel notes that Bank of America directed Plaintiffs to serve the
Subpoena di.rectl)é' dn Bank ofl America’s central legal processing department in Ft. Lauderdale,
Florida. (Pls.’ Opp'n Br. l) Thus, Plaintiffs’ argue that any objection to the form of service of
the Subpoena must f:be made by Bank of America,;f;as Defendants and Non-Parties do not have
standirrg to challdnée the s'am» (Id.)) As for any i;relet/ancy claims, Plaintiffs vehemently
drsagree, assertmg that they requested the information for individuals who “are either Officers,

Dlrectors employees shareholders of the corporate Defendants in this matter and in most cases

some combu;atlotl of these roles (Id ) Accordlng to Plaintiffs, the information being requested

i
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is rele{rant becaubeiPlaintiffs seek to hold the indiwidual Defendants personally, jointly and

severally llable mder thelr corporate veil p1erc1ng claim. (/d. at 1-2.)

As for any prlvacy concerns, Plamtlffs argue that this is a non-issue in light of the

Discovery Conﬁdentlallty Order currently in plaee and because the relevancy of the documents

outwexghs any mtrusmns of privacy. (/d. at2.) As an example, Plaintiffs argue that the

requested 1nformatlon is relev ant because in the ilxth Count of the Complaint regarding single

employer/ alter-ego!llablhty,

laintiffs allege that %{Defendants failed to observe corporate

formalitles s1phoned funds through dominate ofﬁeers and/or directors and used a corporate form

as a mere fagade; tfor the dommant shareholders. Eld) ‘Thus, Plaintiffs assert that financial

information concernmg “banltmg and other ﬁnanclal transactions involving the flow of cash and

transfets of such arnounts ambng and between vatious corporate Defendants and other

1nd1v1duals [sic] Defendants 1h this matter will provide the most basic and probative evidence

demonstratmg the occurrencb of the aforementlcmed allegations. (/d.) As Plaintiffs also allege

“avoid and evade” 11ab111ty aéalnst various Deferﬁants as well as “sham transactions”

allegatxons agamst the lndlvidual Defendants, Plamtlffs assert the requested information is

relevant and probative (. at 2-3 )

Regardmg Defendants

oyerly broad asseréons, Plaintiffs argue that Defendants are

mistaken. (Id. at/ 3 ) Whlle Plamtiffs request inf{i'rmation from 1999 to the present, they assert

that although they request 1nf0rmation that postd;tes the date the underlying withdrawal liability

arose, the mformatmn is relevant to their “avoid and evade” Count. (Id.) Specifically, Plaintiffs

argue that “transﬁer‘s of funds to and from Caliber Auto by various individual Defendants, as well

as monies transfqrred out of Vi

Defendants would be probati)

arious corporate Dd;fendants’ account to those of individual

ve on the” avoid and evade allegations. (Id.) Likewise, Plaintiffs
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argue that Defen(‘iants unduly{ burdensome arguments fail, because the Subpoena only seeks the
production of do(:utnents from Bank of America and thus, any burden resulting from the
Subpoena will be borne by Bank of America. (Id.)

Here, the| Court 1n1tlally finds that, contraty to Plaintiffs’ assertion, Defendant and Non-
Partxes have standlmg to challenge the Subpoena smce Plaintiffs seek their personal, individual
financial records4 Addltlonally, this Court finds that the Subpoena violates Rule 45, as it was
served well outsuie of this Cqurt s subpoena i 1ssuance jurisdiction. Regardless of whether
Plamtlffs and Bank of Amenc];a agreed to have the Subpoena served to a Florida address, the
Federal Rules of Crvﬂ Procedpre clearly limit thls Court’s jurisdiction to service within the State
of New Jersey or sdrvwe outside this District, provided that it is within 100 miles of the location
of any noticed dq539s1tron,5prdductlon or inspection. As it is the understanding of the Court that
any Benlk of Am¢nca witness capable of responding to the Subpoena resides in Baltimore,
Maryldnd if not Flbnda cleal ly the Subpoena must be quashed under Federal Rule of Civil
Procedure 45(c)(3)(A), since 1t requires Bank of America to produce witnesses at Plaintiffs’

counsel’s office 1n Kemlworth, New Jersey. While the Court, upon motion and a finding of good

cause may perm1t otherwise if permitted under a federal statute, the Court does not find good

cause to perrnit tliie éSubpoena to proceed as issued.

| ’Additionaiilljgr, Plaintiff; required Bank of America to produce persons with knowledge at
Plaintiff‘s’ counseil’si office in iKenilworth, New J ersey. Thus, the deposition aspect of the
Subpoena must bb Quashed silélce Plaintiffs made no attempt to refute Defendants’ contention that
any Bank of Am@n(:a represerltarive would have to travel, at minimum, over 100 miles from

Baltimore, Maryﬁan’d to Kenil worth, New Jersey in order to be present at Plaintiffs’ counsel’s

office. However, to the extent that Plaintiffs are aware of Bank of America representative(s)
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with knowledge as neﬁned in/the Subpoena who are located within 100 miles of Kenilworth,

New Jersey, Plaimtié’ffs may ret;tserve the Subpoeng, curing the defects noted above.

| Finally, Whlle this§Cot%1rt finds that it is pé;'mitted to require in-jurisdiction service to
produce out—of-stzatta docutnen{ts in some circumstnnces, the Subpoena at issue does not qualify.
See Hay Grnup, Inc V. E.B.S.éAcquisition Corp., ,360 F.3d 404, 412 (3d Cir. 2004). Here, the
Sui)poéna is not tiinected toa éperson or entity in this Court’s jurisdiction, which may permit
access to out-of- state documelpts

Based on the aforementloned reasons, the Court finds good cause to grant Defendants’
application to quash the Subp{:oena. However, whﬂe fact discovery is closed, the Court shall
permit Plaintiffs to ére-serve 'aésubpoena upon a Bénk of America location within this Court’s
‘ .

subpoena enforcement Jurisdlptlon or, alternatlvely, issuing a subpoena from a Florida court that
comphes with Fede}ral Rule of Civil Procedure 45’5 requirements. However, because Plaintiffs
may re-serve a proper subpoepa, the Court finds 1t prudent to address Defendants’ request to
mddify the Subpé;ena axldjor if‘or issuance of a protective order, in order to provide guidance to

P

Plaintiffs. .
To the extent that Plaiintiffs seek financial information pertaining to Non-Parties’
accounts with Bank of Arneri ca, the Court finds that any such information falls well outside the

scope of relevancty for Pla;intiffs’ claims. While Plaintiffs note that the Seventh and Ninth
Counts of their cé)rnplaint %aliege veil-piercing an(:i‘T “avoid and evade” liability, respectively,
Plaintiffs have made no slftoty ng as to how the Nnn-Parties’ records with Bank of America are

relevant to their claims. As the Non-Parties’ bank records consist of private financial

information, Plaitltiffs have nOt shown any connegtion between those records and Plaintiffs’

claims that woulcil justify an intrusion into the privacy of the Non-Parties’ finances for the past




twelve(12) years In the deposmon section of tl!e1r Subpoena, Plaintiffs demand “[a] person or
person(s) knowledgeable of ﬂnancmg arrangements and transactions, both historic and

current[ 1’ (Subpoena 2. ) Asl to document product1on, the Subpoena demands, among other
things, essentlally all loan-relhted documents. (/d. at3.) Given the breadth of Plaintiffs’

demands and their fa1lure to qstabhsh the relevance of the Non-Parties’ financial information, the

Court finds good cause to. 1ssue a protective order to preclude Plaintiffs from burdening the Non-

Partres with sucll an mtruswe and irrelevant demand Accordingly, a protective order is hereby
entered to prevent Bank of America from producmg the Non-Parties’ financial information.

‘The Subpodna rests on different footing, however, with respect to named Defendants

Samuel Dean H1ldebrand,‘ Jacqueline Hildebrand and Boyd Dickens. Initially, the Court
recognizes good l:allse to partlally protect these individuals’ private financial information. After
balancmg the bul{den of prodl,lcuon versus the potentlal benefits to Plaintiffs, the Court is not
persuaded that a protectrve orller should issue to protect Defendants’ records in their entirety.
Defendarxts personal l‘ecords are relevant to Plaintiffs’ Sixth, Seventh and Ninth Counts,
which rest on clalms alleging smgle employer/alter ego, veil-piercing and “avoid and evade”
l1ab111ty Thus, even if, as Defendants contend, the Sixth and Ninth Counts primarily involve
allegations concerrimg corporate accounts and not Defendants personal financial mformat1on’
the SeVenth’Count on its ovm warrants the enforcement of the Subpoena insofar as it seeks |
testimony and d&cﬁmmts relating to Plaintiffs’ veil piercing claim. Importantly, in a case
involving allegatlons of com:r.:lingling of personal accounts with corporate accounts, as here, it
would ‘:"be nnproper during the discovery stage to preclude a party from seeking personal financial

information that may establish elements to Plaintiffs’ claims. Given the Third Circuit’s liberal

10




approach to grantmg discdvery, Defendants’ argdment that their financial information has no
beariné on the cleilns in this matter is unavailing.:

_For simil&r teasons the Court is not convinced that all of the information demanded of

Bank of Amenca regardmg the named Defendan$ can be obtained through the corporate
defendants whlch have not oﬁjected to the Subpaena. To the contrary, the information sought
regarding Defendants Bank df America records “may result in information that could verify or
disprove the ex1stence of tt‘ansactlons through acgounts other than those belonging to the
[corpot'ate d“efendants], and cé)@equently whethet any” commingling of assets or other elements
of Plaintiffs’ claltns are present See Schmulovzch 2007 WL 2362598, at *3.

Notmthstandmg the above the Court ﬁnds that Plaintiffs’ Subpoena is overly broad as it
pertams to Defer;dants personal financial mformatlon retained by Bank of America. The
spemﬁc factual aSsemons in Flamtiffs Sixth Comlt i.e., single employer/alter ego, concern
transactions made no earlter t‘han 2008. In addltxon the Subpoena, as it relates to all counts,
does not dlstlngu‘islft between information relating to Plaintiffs’ claims and information relating to
Defendants ’;persit)n%al financial infdrmatio that has no relevance to this matter. By way of
example the Suhpoena demands, without limitati%m, “Promissory Note(s) and Amendments.”
(Subpoena 3 ) Fmally, the Subpoena demands financial information for the past twelve (12)
years without any dther temporal restrictions. (Id.) The Court is not persuaded that the demands
in the Subpoena %h(i)uld bd permitted for such a lang period of time, but finds that Plaintiffs have
provided good cause for t]ﬁieidtiscovery of docum&lts relating to the past seven (7) years.

Having cenmdered the broad nature of Platntlffs request, substantively and temporally,

and havmg determmed that tHe Subpoena is overIy broad as drafted, particularly given the

sensitive nature df the financlal information demanded As to relevancy, the Court finds that

11




only those documents that relftte to transactions ooncernlng both the named Defendants and the

corporate entltles at issue in’ ttus case are relevant. Thus, in the event Plaintiffs re-serve a

subpoena curmg !the defects ebcpressed above, the‘Court finds that the issuance of a protective

?

order is warranted to prevent Bank of America frbm disclosing any non-relevant information

and/or any records that are dated more than seven (7) years ago.

1L "CON CLQSION
| ‘Based on| the foregomg, and for good cauée shown,
IT IS on thts 3™ day of June 2011, |
1. Defendants mformal application to quash Plaintiffs’ January 25, 2011 subpoena

servt:d upon Bank of America, Legal Processing Department, Mail Code FL6-

001-«02 11, Ft Lauderdale, Flonde 33309 is GRANTED.

2. In,f the event Pltuntiffs serve a proﬁér subpoena, a protective order is hereby
entered prefventlng Bank of Amerrca from disclosing financial information
concermng noﬁ-partles Jacob Hlldebrand and Lauren Huang.

j 3. : the event Pltuntlffs serve a proper subpoena, Defendants’ informal application
for a protectlve order to prevent Bmk of America from disclosing financial
1nformat10n eonoermng named defendants Samuel Dean Hildebrand, Jacqueline
Hildebrand and Boyd Dickens is @RANTED in part, and DENIED in part, as
follows '

a.i On a pnoperly issued and se.rved subpoena, Bank of America shall produce

o only tht)se portions of the @med Defendants’ financial information that

pertams to transactions bet%yeen Defendants and the party and non-party

corporaite entities involvediin this matter, including but not limited to

12
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Ca];iber; Auto Transfer, Inc;, Caliber Management, Inc. and Caliber
Hol;din%gs, Inb. | 'k

Ona prioperly issued and @ed subpoena, Bank of American shall
proﬂtﬁp%e only those portioré of the named Defendants’ financial

information that relate to tﬁe past seven (7) years.

Nesdte i

MICHAEL A. SHIPP |
UNITED STATES MAGISTRATE JUDGE
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