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ARLEO, UNITED STATESMAGISTRATE JUDGE
l. INTRODUCTION

Plaintiffs Paul RothsteirCohn Lifland PearIman Herman & Knopf LLBnd Trief& Olk
(collectively, “Plaintiffs”) brought this declaratory judgment actiagainst Defendant Ronald
Harstad(“Harstad” or “Defendant) pursuant to 28J.S.C. 88 2201¢t seq. Plaintiffs hired
Harstadon or about May 2006 to perform damages calculathsran expelih connection with a
class action lawsuit. A dispute arose when Harstad submitted his last two billsemtzc
2008, totaling $160,800, shortly aftghich Harstad instructed Plaintiffs to either pay him in full
or not use any of his work from October 1, 2008 forwaflainiffs then hired an alternate
expert and now seek a declaration that Plaintiffs have no further obligatitardtad. Harstad,
allegingthat Plaintiffs accepted and benefited from his work product, counterdainhseach
of contract and unjust enrichntenHarstad alleges that Plaintiffs owe hiar all the work he
performeduntil December 2008, including intest.

From September 19, 2018 September 20, 2013, | presided over a-juoy trial in
which the parties were affordedfall opportunity to be heardexamine and crossxamine
witnesses, present evidence bearing on the isandsargue the law and the evidence.

Below, | make the following Findings of Fact and Conclusions of Law pursuant to Fed.
R. Civ. P. 52(a) based @he competent evidence peesed at trial:

II.  FINDINGSOF FacT!
1. In or about May 2006, IRintiff Paul Rdhstein Esq.(“Rothstein”) retainedHarstad as an

expert witness to perform damages calculatifomsa class action thepending in the

1 These facts incorporate the factafpulations of the parties in the Pretrial Orded
those factagreed to at trial.



Superior Court of New Jersey, Law Division, Somerset Count, Docket No-ISOR2-

05, originally captioned Yosef Yariv, on behalf of himself and all others sigilar

situated v. AT&T Corp. and Sam’s Club East, Inc. and Sam’s Club WesftHacYariv

Action”). (Stip. 1, Dkt. No. 72Jt. Pretrial Order at 2)

2. The YarivAction involved claims that AT&T prepaid telephone calling cards contained
an international conversion chatthat misrepresented the number of minutes class
members would be charged for intefoaal calls. (Stip. 2, Jt. Pretrial Order at 2).
Harstad’sdamages calculationsere toreflect how much more these class members
spent on international phone calls than had been advertised. (Harstad at 10

3. On or about May 22, 2006, Harstad forwarded a lether“May 22 letter”) to Rothstein
outlining their arrangement(Stip. 3, Jt. Pretrial Order at 2).

4. Harstad acknowledged receipt of the case acceptance fee of $3,000. (Harstad la¢ 10)
May 22 letterthen providedas follows “Compensation for time: th#600/hour fee is in
addition to compensation for expenses. | [Harstad] will provide monthly logs, for any
month when | spent time on this cause, showing the amount of time spent each day, with
a rough summary of how that time&s spent.”(Stip. 4, Jt. Retrial Order at 23).

5. The May 22 letteralso provided that Harstad would use graduate and undergraduate
students to perform services when feasible at rat85®@and $15 per hourespectively
(Stip. 5, Jt. Pretrial Order at 3). Graduate and undergraduate student® \weresed
“when it would savgPlaintiffs] money.” (Harstad at 10)Harstad statetthat $1,000 be

budgeted initially for the graduate student, and $600 for the undergraduate student; if

2 References to the trial transcript are indicated by the name of the witnesaresutipt
page number. All citations t®r. Harstad’'s testimonyre from the September 19, 2013
transcript, while albther citations are frorie September 20, 20%8nscrpt.



these limits are being reached | [Harstad] wiicuss with you [Rothstein] what to do
further.” (Defendant’s Trial Exhibit [“Def. Ex."] $.

6. In the May 22 letterHarstadrepresented hevould “make effots to keep expenses
reasonable[.]”(Def. Ex. 9).

7. The May 22 lettefurther providedthat payments were to be made as follows:thirel
due within three months of being invoiced interest free; an additionathodedue
within eight months of being invoiced with interest accruing at 1.5% a month after the
third month until paid; and theemainder, including all unpaid amounts, to be settled
within two morths of the resolution of the case, whatever that resolution may be. Out of
pocket expenses were to be paid within 20 days of invoicing. (Stip.Fetrial Order
at 3).

8. In June 2006, Rothstein contracted with Cohn Lifland Pearlman & KaopghTrief &
Olk to join as cecounsel in thérariv Action and so informed Harstad. (Stip. 7, Pretrial
Order at 3).

9. On July 10, 2006, Harstad and Rothstein agreed to modify the tetins iday 22 letter
to reduce the interest rate of 1.5% per month on the finathorteof the time charges to
0.75% per month and delaying the application of interest on the finahwdeof the
time charges until nonthsafter the charges had been dulif the firstonethird and
second onghird were paid as agreedStip. 8, Pretrial Order at3).

10. Harstadstipulated that heloes not and wilhot seek compound interes{Stip. 24, Jt.
Pretrial Order at 6).

11.During the course of th¥ariv Action, Plaintiffs providedHarstadwith data obtained

from AT&T and Sam’s Clubregarding the usage of AT&T prepaid calling cards.



Plaintiffs requested that Harstahalyze thisdata, develop a methodology to calculate
damagesn the future and calculate damagé®m this data for use in th€ariv Action.
(Stip. 9, Jt. Pretrial Order at 4}arstad testified that heas assigned “two basic steps”
which were “to prepare the brief for certification of the class” and “to copeith an
estimate of damages(Harstad at 13). Harstad further testified thahbe“all the data”
by April 2008. (Harstad at 19).

12.Plaintiffs rejected Harstad’s ingti methodology. (Harstad at 22). In an April 9, 2008,
email, Peter Pearlmargsq.(“Pearlman”) requested informatidrom Harstad regarding
“methodology and cost before we plunge into a global analysis.” (Def. Ex. 23).

13.Cost estimates were mainly discussed by telephdie parties often memorialized or
otherwise referenced their understandings in emails to one andthem April 29, 2008
email Rothsteinvrote toHarstadthat Harstadhad“estimated that the cost of makingghi
calculation pf the minutebased damages for the class pefiauld be between $10,000
and $12,000.” (Def. Ex. 24). ThoughHarstadtestified that he had “no recollection of
having made that or any othettiesate” (Harstad at 28)in a phone call with Plaintiffs,
Harstaddid provideanestimate of $1900-$.8,000 upon beintpressed” for an estimate
by Rothstein. (Harstad at 143-14kealsoHarstad afl51-153, 158 Though the parties
dispute what thisestimatewas meant to represent, tl@ourt finds the testimony of
Rothstein,Pearlmanand Ted Trief Esq. (“Trief”) persuasive that: (ahe estimate of
$15,000-48,000 was taepresent the cost of Harstagismary task of computing a
damages estimgtéb) Plaintiffs obtained this estimate no later than September 19,,2008
and(c) Plaintiffs relied on this estimatghenproceeding with Harstad(Rothstein at 6

8; Pearlman at3+47; Trief at 53-59see alsdHarstad afl65-66.



14.Indeed, in July 2008 and September 2008, Harstamk notified Haintiffs that certain
obstacles were going to ad2,500-$3,00 to the proje¢s cost (Def. Ex. 30; Def. Ex.
35).

15. Harstaddid not submit invoices for Octob@008 and Novemker 2008 until December
21, 2008, when he sent Plaintiffs an invoice for $110,700. (Stip. 11, Jt. Pretrial Order at
4). Subsequently, on December 29, 2008, Harstad Plaintiffs theDecember 2008
invoice which totaled $50,100. (Stip. 12, Jt. Pretrial Order at 4). At this péanstad
had alreadyeceived dotal of $164,604.79 from Plaintiffs. (Harstad at 122).

16. At no point prior to sending the December 21, 2008 and December 29, 2008 invoices did
Harstad notify Raintiffs as to the amounts of either invoice, includihg amount of fees
andcosts that had been incurred during those months. (Stip. 14, Jt. Pretrial Order at 4).

17.In December 2008 and January 2009, a dispute arose over Harstadjsfoill@ctober
through December 2008. (Stip. 13, Jt. Pretrial Order at 4). In heated phone calls,
Rothstein and Harstad argueder the amountharged on thes@voices (Rothstein at
35).

18.In a January 4, 2009 letter to Harstad, Plaintiffs objected Harstad’s October through
December 2008 bills totaling over $160,000. (Stip. 15, Jt. Pretrial Order at 5).

19.0n January 24, 200%arstad sent aesponseto Phintiffs instructing themnot to
“‘communicate to the court, defendants or defense counsel any of the reports, findings,
numbers, or analysis that [he had] provided since October 1,”2008ss Raintiffs paid
the full amount of his invoices for those months, with $118,746.53 due immediately.
(Def. Ex. 93. The amount of fees claimed in this lettidl not comply with the terms

outlined in his May 22 letter. (Harstad at 189).



20. Plaintiffs chose taeject Hardstad’s work. (Pearimand&).

21.0n or about February 13, 2009)aiatiffs formally engagedstatistical consulting
company Info Tech to puide a damages calculation for thiariv Action. (Rothstein at
32-33). Info Tech’s president, James McClave (“McClavagsigned employee Paul
Manning (“Manning”)the task of estimating damageStip. 1619, Jt. Pretrial Order at
5; Rothstein at 32).

22.Plaintiffs notified Harstad of the foregoingy way of a letter datetarch 16, 2009.
(Def. Ex. 100; Rothstein at 23).

23.By April 2009, Info Tech provided|&ntiffs with charts and an affidavit detailing its
damages computation and billed $22,500 ialtfatr its services, which |Bintiffs paid in
full. (Stip. 20-22 Jt. Pretrial Order at 5; Rothsteih36, 38-39.

24.Plaintiffs provided Info Tech with the same data that they provided to Harstad.
(Rothstein at 2-24, 36, and 38). The Court jpersuadedhat Info Tech did not usany
of Harstad'spre-October 1, 2008analysis when computing its final damages number.
(SeealsoMcClave and Manning testimony, provided to the Court by videotape).

25.Despite agreeing to provide monthly logs in the May 22 let#arstad provided
Plaintiffs with at most 13 invoices between May 2006 and December 2008. None of the
parties, including Harstad, could produce Harstad's first bill, allegedly for 208% in
the amount of $11,040 plus $583.97 -offpocket expenses. (Hdad at 15). Harstad
submitted the following invoices to the Court:

a. June <undated> 2006: $17,040.00 plus expenses of $1,228.60
b. August 4, 2006: $780.00

c. January 2, 2007: $8,100.00



May 17, 2007: $1,140.00

June 20, 2007: $4,680.00

December 19, 2007: $10,020.00

March 20, 2008: $7,560.00

July 6, 2008: $35,100.00 plus expenses of $300.00

August 5, 2008: $52,200.00 plus expenses of $1,405.51
October 6, 2008: $32,820.00 plus expenses of $1,140.86
December 21, 2008: $110,700.00 plus expenses of $3,302.92

DecembeR9, 2008: $50,100.00 plus expenses of $450.00

(Def. Ex. 5).

26.These invoices total $349,691.84d.). Harstad has already receiv&t64,604.79rom

Plaintiffs. (Harstad at 122). As of October 1, 2013, Harstad claims he is owed

$410,109.15includinginterest For comparison, Info Tech completed its calculation for

$22,500 and Harstad’s maximum estimate of the cost to generate a damagesatalculati

was $21,100.

27.Harstad’s invoices however,reflect several errors. The June 2006 invoice sought

paymen for 28.4 hours, or $17,040, when the sum of all charges listed on the bill was

only 7.3 hours, or $4,380leading to a $12,660 overcharge. (Def. Ex. 5; Harst&@)at

Harstad also doublkilled 12.6 hours, or $7,560, for the period Jantelgruary BO8.

(Def. Ex. 5; Harstad afi25. No handwritten or other supplemental records were

provided to the Court teubstantiate these invoices, which Harstad testified came from

his logs on various Post-It notes which he had discarfiddrstad a83, 180.

28.The dart supplied by Harstad at frito show his alleged damages also contained a



number of errors. (Harstad at-88, 12425). Similarly, the chart Harstad provided to
Plaintiffs before trial containeseveralerrors. (Harstad at 120-21).

29.In variousbilling calculations,Harstadunilaterally resumesn interest rate of 1.5%,
credis payments against interest outstanding first rather tedacingthe principal,
compoundsinterest, and charge interest retroactively before the date of ihgoice.
(Harstad at 9206, 189, 193-194and107;seealsoDef. Ex. §. Harstad further testified
that he never spoke with Plaintiffs about how he waedttulateinterest or how he
expected interest to be applie(Harstad at 131)Indeed, Harstadoncedes that on July
10, 2008, Rothstein requested that they address the issue of interekiteat date.
(Harstad at 134).Rothstein testified that he thought interest would onlyhergedon
the final thirdpaymentin the amount of .75%, and thHa® was open to discussion with
Harstadon the issue of interest charged on late payments. (Rothstein s¢eHlso
Harstad at 17). The Court finds Rothstein’s testimony credible on this issue.

30.Harstad billed at $600/hour fdasks such asailing CDs via FedEx, burning CDs,
evaluating his own billing errorsand reorganizing his tedo list, contrary to the
representation made in his May 22 letter that he would utilize assistants atamngiyif
lower rates whenever feasible. (Def. Exch Def. Ex. 9).

31.Harstad offered several dramatically different damage estimates to Pldnatiif®en
June 200&nd December 2008. After a June 6, 2008 estimate of $52,991,926, Harstad
proposed a $48,466,241 damages estimate on June 16, 2008. (XF2Bx Finally,
after a paralegal in Rothstein’s office pointed out that Harstad was multiddyirte
wrong column in Excel, Harstad arrived at ravised damages estimate of

$12,797,000.63, approximately $40 million off of his original estimate.rsteld at146-



47, 150). Harstad did not reduce his billings for the time spent correcting his mistake or

the time spent calculating these inaccurate figures. (Harstad-40148

CONCLUSIONSOF L AW

. This Court has jurisdiction over this matperrsuant to 28 U.S.C. § 1332.
. Venue properly lies in this judicial district. 28 U.S.C. § 1391(a)(2).
. The parties have consented to my jurisdiction. 28 U.S.C. § 636(c).

. The alleged actions at issue in this case occunréfte course of Defendant’s wordrfa

New Jersey class action proceeding. Therefore, this Court applies New |agrs®

resolve the matter.

. Plaintiffs seek a declaratory judgment that they do not owe Harstad daliyorsal

compensation for services rendered inYaev Action.

. As to his counterclaims, Harsthdars the burden of proving that Plaintiffs breached their

contract and were unjustly enriched by his work product.

. To establish a breach of contract claim, Harstad must showhtrat is “(1) a contract

between the pads; (2) a breach of that contract; (3) damages flowing therefrom; and (4)
that the party stating the claim performed its own contractual obligatioAgdla v.

Assured Lending Corp., 804 Bupp.2d 273, 279 (D.N.J. 2011(xiting Frederico v.

Home Depot, 507 F.3d 188, 203 (3d Cir. 2007)).

. The overwhelming evidence at trial suggests that the parties had an agreement fo

Harstad to compute a damages estimate fo¥ #ras Action at a rate of $600/hour while

keeping the costs of the task “reasonable” and around an estimate@0$i215100.

. Harstad’s clainthat the Plaintiffdoreachedhe contract is barrednder the doctrineef



10.

11.

12.

election of remediesHis demand that Plaintiffs not use his work operated as an offer of
rescission of his agreement with tR&intiffs — an offer which the Plaintiffs accepted.
“Rescission and damages are alternative remedies,” and a party can only elect one.

Fablok Mills, Inc. v. Cocker Mach & Foundry Gd25 N.J. Super. 251, 260 (App. Div.

1973).

“[W]here there exists an election between inconsistent remedies, such for exarhple as t
choice between affirming or disaffirming and rescinding a contract, thg, pa the
absence of transcending equities, is confined to the remedy which he first preders

adopts.” Lizak v. Rottenbucher, 53 A.2d 362, 3@6.J. Ch. 1947). If a party elects to

cancel a contract, he cannot later bring a suit for specific performanoe odrntract nor

may he “recant.” B. Holding Co. v.Dubois 136 A. 518, 519N.J.Ch. 1927). Further,

an election need netait for alawsuit; “letters from the injured party to the wrongdoer”

suffice as substantiating what a party electevy v. Mass.Acc. Co, 2 A.2d 241, 348

(N.J. Ch. 1938).

Here, in his January 24, 200@tter, Harstadfferedto rescind the contractvhich the
Plaintiffs accepted.At this time, the contract had not been fully perform@&tis is the
remedy Harstadlrst preferred and adopted, before pursuing damages aatrdifto that

election [he] is bound.” _B. Holding Co., 136 A. at 519. Harstad had the option of

allowing Plaintiffs to use his work and to sue in damages for his fees, or to deny use of
his work (as he did) and forego his right to a damages claim.el&ting the latter,
Harstads barredrom pursuinga breach of contract claiaganst Plaintiffs

Harstad alsacannotrecover for breach of contract under the unclean hands doctrine.

Harstad violated theovenant of good faith and fair dealing, which is impliecevery



13.

contractin New Jersey Brunswick Hills Racquet Club, Inc. v. Route 18 Shopping Cir.

Assocs, 182 N.J. 210, 2225 (2005). The covenant “emphasizes faithfulness to an
agreed common purpose and consistency with the justified expectations of the other

party.” Id. (quotingRestatement (Secondf Contracts § 205 comment (a)JA] party’s

performance under a contract may breach that implied covenant even though that

performance does not violate a pertinent express teilson v. Amerada Hess Corp.

168 N.J. 236, 244 (2001).

Based upon Hatad’'s representation®laintiffs’ “justified expectations” were that
Harstad calculation would cos$15,000-$18,000arstadwould keep costs reasonable,
andHarstadwould use undergraduate and graduate students when possible to keep costs

low. Brunswick Hills 182 N.J. Super. at 222b. Even with proposed additions to the

cost of $2500-$3,100 Harstad’s maximum estimate was $21,100. Nonetheless, Harstad
billed almost tentimes this amounin the two disputed December 2008 bills al@mel

neve gave Plaintiffs any indication thdie exceeded his estimateHarstad billed
Plaintiffs at $600/hour for work that his assistants could have completed for $15 an hour,
including mailing or burning CDs. Further, Harstad remained silent on the
astronomielly high amounts obillings he was accruing. After promising in his a2

letter to provide monthly logs, Harstad produced only thirtesgghazardnvoices in the
approximately twentgight months hewas retained bythe Plaintiffs. Harstad had
numerous opportunities to update Plaintiffs, and indeed should have c@urt will
refuse its aid to one who remains silent when duty, candor, and fair dealing requioe him

speak out.” _Sun Dredging &onstr.Co. v. Ottens84 N.J.L. 740 745 (N.J. 1913).

Harstad did notprovide Plaintiffs monthly updates as promised, let alone as



circumstances changedy remaining silent in October and November 2008, Harstad
breached his duty of good faith and fair dealing.

14.Harstad also failetb perform his owrtontractuabbligations, whicka necessary element
of a breach of contract claimAyala, 804 F.Supp.2d at 279. In demanding that
Plaintiffs not use his work, Harstad breached his contradaibgg to deliver what he
promised -a defensible damagestenate Additionally, Harstad’s damages calculations
were plagued with his own mathencali errors, the corrections of which led to
duplicative billing and an initial overstatement of damages by almost $40 milliot. aSuc
calculationwould not have beedefensiblesven ifHarstad authorized Plaintiffs to use it.
Additionally, Harstad breached his obligations to keep expenses “reasonable,” use
support staff when possible, and submit monthly bills.

15. Utilizing the same datas Harstadinfo Tech produced damages estimate for $22,500
a figure far closer to the estimdteost thatHarstadoriginally provided. This suggests
that the work could indeed have been dimme substantially smallesum.

16.To prevail on a clainfor unjust enrichmentHarstad mst “show both that [Plaintiffs]
received a benefit and that retention of that benefit without payment would be”unjust

VRG Corp. v. GKN Realty Corp., 135 N.J. 539, 554 (1994).

17.To demonstrateinjustice Harstad must “show that itexpected renumeratiofrom
[Plaintiffs] at the time it performed or conferred a benefit &haintiffs] and that the
failure of remuneration enriche®Ipintiffs] beyond [theircontractual rights.”ld.

18.Harstad’s unjust enrichment claim failblarstad forbade Plaintiffs fno using any of the
work he produced after October 1, 2008 unless they agreed to pay him in filié for

disputed bills Plaintiffs thus retained another exptrtperform the damages calculation



that Harstad was hired to computeAs Info Tech did not usany of Harstad's
calculations in their computation, Harstad did not confer a benefit on Plaintiffs.

19.Even if this Court were to find that Harstad were due interest charges, tlestinteuld
total significantly less than the amount Harstad has alrbaéy paid for time billed
when he was making mistakes at Plaintiffs’ expense. Harstad's final damages
calculation, reached only with the help of Rsi#in’'s paralegal, was a valuéatiffs
could not, and did nogven use. Harstad was handsomely compensated for his class
certification assistance and any purported clarificationsphesOctober 1, 200&lata
analysis was able farovidefor theYariv Action.

20. Since this Court finds that Harstenot entitled to damages under either his breach of
contract or his unjust enrichment clanthe Court does not reach the issfiealculating
Harstad’'sdamages.

21.This Court is thoroughly convinced that no amount istdugefendanHarstad

V. CONCLUSION
For the foregoing reasons, a judgment in favor of Plaintiffs, Paul Rothstein, @tzma L

Pearlman Herman & Knopf LLP, and Trief and Olk shall be entered. A Form of Order

consistent with these Findings of Fact and Conclusions of Law shall issue.

Dated: September 30, 2014 /s Madeline Cox Arleo
United States Magistrate Judge




