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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

BRYAN AND JACQUELINE GRANELLI
(f/k/a JACQUELINE HOEY)

Civil Action No.: 10-2582 (JLL)

Plaintiffs,
OPINION

V.

CHICAGO TITLE INSURANCE
COMPANY aka/dba&CHICAGO TITLE
INSURANCE OF NEW JERSEY, INC. and
FIDELITY NATIONAL TITLE
INSURANCE

Defendant.

This matter comebefore the Court on Defendants’ Motion fartial Summary
Judgment. The Court has considered the submissions of the parties and decides this matte
without oral argument pursuant to Rule 78 of the Federal Rules of Civil Proceduree For th

reasos set forth below, Defendants’ Motion is granted in part and denied in part.

BACKGROUND

Plaintiffs in this proceedinddryan and Jaaggline Granell(“Plaintiffs”), own the
property that is the subject of the current dispute, 221 Summit Drive, Boonton, New(tlexsey
“Boonton Property”). Ms. Gran#i purchased the home in March 1998, prior to marrying her
husbandBryan (. Granelli Dep. 12:3, January 19, 2011.)sMgranellj formerly Ms. Hoey,
purchasedResidential TitldnsurancePolicy (the “Policy”)from Chicago Title Insurance

Company in the amount of $137,000he Plicy was issued toatqueline Hey and John
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Thompson, Mrs. Granelli’'s former boyfriend with whom she purchased the hafendant in
this proceeding, Chicago Title Insurance Companyradelity Title Insuranc€” Defendanty,
admit selling Mrs. Granellthe Policy bearing the number 3181976488. (Daefiswer 318.)
Defendand, howeer, deny they'failed to guarantegood title” as alleged b¥ylaintiffs. (Id. at

3:13))

Subsequently, Mr. Thompson left the residenceMndsranelli moved into the home in
2001. (B. Granelli Dep. 10:25Mr. Granelli was not a beneficiary listed on thalicy.
Plaintiffs, howeverallege thaMr. Granelli, as Mrs. Granelli’s spouse, is entitled to alldhme
rights and privileges as Mrs. Granelli under the contractS{Rte of Facts2:6.) Defendants
dispute Mr. Granelli’s rights under the Policy. The couple lived together in the Boonton
Propertyfrom 2001to January 2008.SeeB. Granelli Dep. 77:11-13.Plaintiffs listedthe
BoontonPropertyfor sale in 2005. Despite having one or more buyers contract to purchase the

home,Plaintiffs have notyet soldthe home.RI. State. of Fact§:21.)

Border disputes began to pose a problentHieromeowners beginning in 2007; the
prodem remairs to this day.(B. Granelli Dep 25:8-9.) Several boundary discrepancies existed
relating to the BoontonrBperty:the®Brown Disputé, the“Van Driel Dispute” the “Driveway
Dispute,” and the “Boonton Township Dispute.” (Pl.’'s Resp. to Def. Interrog. 10:8.) The Brown
Dispute was the first to come to Plaintiffs’ attention, although thesense disagreemeas to
what andvhen exactlyPlaintiffs firstknew about the boundary problem. (B. GiléirDep. 155-
18:4.) Itis undisputed that Rlatiffs wereaware of theBrown Dispute in January 20071dJ)

At that time, Plaintif§ needed to construct a French drain on their neighbor Mr. Brown'’s
property,to facilitate water drainage(ld.) Plaintiffs planned to construct the drain running
parallel witharock wall that separated Plainsffproperty from Mr. Brown'groperty. [d.)
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Plaintiffs frequently had confrontations with Mr. Brown regarding the prgjgdobrder. (d.)
Plaintiffs, hoping to avoid another confrontation witleir neighbor, sought a property survey.
(Id.) The survey discovered tHalaintiffs' property actually extendesixteenfeet ato Mr.

Brown’s property. Id.)

After discovering the boundary disparity in the Brolispue, Plantiffs purchased a
second homelie“KearneyProperty) during the fourth quarter of 2007. They moved into the
home in January 2008B(Granelli Dep77:1143.) At the ime, the Boonton ®perty was for
sale, and Plaintifftestified that theypelievedthis was their only opportunity to own “their
dream home” — the Kearny Propertyd. @t 77:5-10.) The purchasede thenresponsible for
two mortgages—a situation they anticipated would only last a short time, perhapber ofim

months. [d. at 77:1-2.)

It is a matter of factal dispute whethdPlaintiffs were aware of theecond boundary
dispute the Driveway Dispute prior to purchasing the Kearney Property. This disprléges to
an overlap oPlaintiffs driveway and walkway (Def. Interrog 108). Again, the date Plaintiffs
became aware of the boundary problem is the subject of some debate in this pgod@edin
Granelli Dep. 24-25.)Mr. Granellireceived a letter from Richard Smith in OctoB8607 that
outlined theDriveway Diguteas it existed accordirtgp Mr. Smith’s researchld. Mr. Granelli
however alleges he did not read the lettietailing the Driveway Disputia full until October
2008. (d.) According to Mr. Granelli,tis section of Riintiffs’ landis locatedon what is
deemedo be the adjoining propertyld() Despite this fact, Defendardiegethat the driveway
encroachment and part of the walkway were specifically excluded from coveragé®olity.

(Id. at 2223.)



Finally, the Boonton Township Dispute involves the property line constructed from old
tax maps. (La Plante Dep2:23-23:25.) The property lirderivedfrom the tax mapshowedhe
border ofPlaintiffs’ property running directly through the center of their home. (Def. lmgerr
10:8.) Itis undisputed thatdntiffs were unaware of such a dispanitytil August 2008. (PI.

State.of Facts 4:14)

In 2008, Jun&/an Driel contracted to purchase Plairdtifiome. (B. Granelli Dep. 40:1-
3.) Shewent so far as to move her persoeidcts into the home(ld.) Ms. Van Drie| however,
later cancelled the purchase of the hamAugust 2008—an action that resulted in litigation
between the Granellsnd her(J. Granelli Dep28-29: 19-6.) The reason for Ms. Van Driel’s
cancellations a matter of disputeetween the Defendanand Raintiffsin this case.Plaintiffs
believethe inability to perfect title was the primary cause fordhecellation (B. Granelli Dep.
39:22-40:25.) In his deposition, Mr. Granelli’s stated, “August 2008, June Van Driel did not
close on the house duedefectie title exposinghe boundaries in question.id(at 18: 6-9)
Defendard allegethat certain other problems with the home might have motivated Van Driel to

back out of the deal.

Plaintiffs filed their initial claim withDefendantsn August 2008after the Van Driel sale
did not close. Rl. Re%. to Def.Interrog 12:13.) Significant confusion followed in the
subsequent months. Restructuring within the insurance company caused the complaint to be
transferred to severdifferent claims agents withiDefendants’ entities The initial claimwas
assigned tdason Bergmamwho worked on the complaint between August 2008Faituary
2009. Pl.Brief, Ex. J at1-8.) Mr. Bergman warked on the claim until it was passed to Mr.
Shawn Grimsley. 1d.) Mr. Grimsley worked on the claifvetweenFebruary 200@ndOctober

2009. (d.)



According toDefendantstheclaim submitted by Plaintiffesas a complex and difficult
matter to resolve.Seel e Plante Dep23:6-25.) The Boonton Townshigdpute in particular
required a significant amount of work and research due to the tax map discrepddgigdr. (
Grimsley worked most closely on thidaim; his efforts included hiring an appraiser to value the
land to be forfeited in the quit claim action associated with Mr. Browh.a{ 29.) He also
pulled maps and surveys, consulted with surveyors and appraisers, and/ispoke city over a
period of months. Id. at 3031.) Defendantassert that imade every effort to resolve the issue
without having to pursue litigation, including efforts to resolve the problem with neghBor
claim determination was issued in May 2009, which stated a quiet title action beordduired
to resolve this claimAfter making this determination, Mr. Grimslegached out to Defendants’
in-house counseMr. Romanowsky. Ifl. at 3:32.) Prior to pursuing the cfititle action, Mr.
Romanowsky attempted to reach out to the neightdpsending a letter to all of the that
would potentially be involved in the quiet title clairfid. at 34.) These efforts proved fruitless,
andthe quiet title litigation was commenced in April 204@.) Throughout the ordethe
insurance company made a numbeptiérs to issue letter of indemnification to potential
purchasers.1d.) Ultimately, the quiet title litigation achieved a resolution to the boundary
issues associated with the propel@avingit free of anyencumbrances(PI. State. of &cts 2:4)
The quiet titlditigation, however, did not reach a resolution until August 2@iree years after

Plaintiffs filed their initial complaint withDefendants’. 1¢l.)

Duringtheclaim dispute, Plaintiffexperienced a number of misbegotten sales of the
BoontonPropery. Approximatelyfive individuals attempted to purchase the home, albeit
unsuccessfully, two of which occurred after the claim was filed gfendants(B. Grenelli

Dep. 82-91.) According toPlaintiffs, everylost purchasatfter the Van DrieDispute in August



2008 was attributable® the title defects(ld.) After the Van Driel sale was terminated, Mr.
Granelliclaims he kept track of adixpenses associated with 8@onton Property(Pl. Brief,
Ex. I.) These gpenses include utilities, mortgagayments, property taxes, and maintenance

costs.ld.

Plaintiffs claim$83,032.34 in direct damages associated with the maintenance, repair,
and costs associatedth ownership of the Boonton Property since August 2d08.Brief, EX.
I.) Paintiffs dso include damages for thalue difference between the 2008 sale price,
$308,000, and the current sale price, $228,150, a difference of $7%85aintiffs also allege
thatthey are entitled to the taxes they would owe for the sale of the property, $28,482.00.
Plaintiffs claim had they sold the home in 2008 they would have beemréntitthe federal tax
rule thatallows the exclusion of gains on a principle residence up to $500,000 for a married
couple. To this date, however, the Boontoogertyhas not been sold. Tlha#eged sale price
andtax valuesarebased solely on Plaintiffs’ estimatd&aintiffs also clam $27,350 dollars in

legal fees

Additionally, both Mr. and Mrs. Granelli allegevere emotional distress as a direct
result of the title issues SéeJ. Granelli Dep57-58.) Despite these claimPlaintiffs never
sought the assistance of a physician or a licensed therdgi¥t.Pgintiffs submit no medical
records to justify their emotional distress clainigl.) Lastly, Plaintiffs seek punitive damages

and equitable relief.

Il. LEGAL STANDARD

A court shall gransummaryjudgment under Rule %6) of the Federal Rules of Civil

Procedure “if the pleadings, the discovery and disclosure materials on fileaaffidavits



show that there is no genuine issue as to any material fact and that the maviiledste
judgmentas a matter of law.Fed.R. Civ. P. 56(c) The moving party first must show that no

genuine issue of material fact existelotex Corp. v. Catretd77 U.S. 317, 323 (1986j.the

moving party shows this, then the burden shifts to the non-moving patgsent evidence tha
a genuine issue of material fact compels a tidalat 324.The non-moving party must offer
specific facts that establish a genuine issue of material fact and may not ignly

unsupported assertions, bare allegations, or specul8geRidgewood Bd. of Educ. v. N.E. ex.

rel. M.E.,172 F.3d 238, 252 (3d Cir. 1999%)iso, the Court must consider all facts presented,
and the reasonable inference drawn fronmtha the light most favorable to the non-moving

party.SeePa. Coal Ass'n v. Babbi63 F.3d 231, 236 (3d Cir.1995).

II. DISCUSSION

A. Punitive Damages

A claim male by the [aintiff may be deemed abandoned if the “party fails to offer any
argument or evidence . . . in opposition to defendant’s motion for summary judgment.”

Desyatnik v Atl. Casting & Eng’'g Corp.No. 03-5441, 2006 WL 120163, at *1 (D.N.J. Jan. 17,

2006) (citing Curtis v. TreloaNo. 96-1239 1998 WL 1110448, at *9 (D.N.J. Aug. 27, 1998)).

(The court held the plaintiff did not abandon his claim for punitive damages if the argument
the reply brief directly supported the claim for punitive damages; so long agtimeemt was

presented in response to the motion for summary judgment, the claim couldldtand.

In the present casPJaintiffs, in response to Defendants’ motion for summary judgment,
ardently support their previous assertions praying for a finding of punitive dar®adar. in

Respto Def. Motion Summ. J. p..4Plaintiffs set forth facts and law reiterating their



justification for the punitive damage claim set forth in their initial compldoht. Following the
decision inDesyatnik such an effort is adequate to sustain a previous claim for punitive
damages. As such, Plaintiffs cannot be held to have abantt@iedaim for punitive damages
merely because they did not include them in their response interrogatomyiaededamage list,

as Defendamstargue Def. Mot. Summ. J. 7, CMECF No. 31.

The New Jersey Punitive Damages Act requires lgnatgf to prove by “clear and
convincing evidence” that the defiant acted with “actual malicegr with “wanton and willful
disregard for persons to be foreseeablyrteal” by their actions N.J. Stat. Anntit. 2A 8§ 15-5.9
(West1995). “Actual malice” isdefined as an “evil minded actd. “Wanton and willful
disregard” is defined asa“deliberate act or omission with knowledge of a high degree of
probability of harm to another and reckless indifference to the consequences aftsuch a
omission.”ld. The key to the right of punitive damages is the wrongfulness of the intentional

act.Rendine v. Pantze661 A.2d 1202, 1219\(J.1995). The legislative purpose of the

Punitive Damages Act was to establish more restrictive standards with tegavdrding

punitive damagesTarr v. Bob Ciasulli's Mack Auto Mall, Inc916 A.2d 484 N.J. Super. Ct.

App. Div. 2007);Pavlova v. Mint Mymt. Corp., 868 A.2d 322N.J. Super. Ct. App. . 2005).

If the daintiff seeks punitivelamages under a claitimat the @éfendant acted with
“wanton and willful disregard,the gaintiff mustestablisithat the @fendantknew or had
reason to know of circumstances which would bring home to the ordinary reasonable person the
highly dangerous character of his or her condiRavlova 868 A.2dat 326 see alsdHatala v.

Morey’s Pier hc., No. 04-4679, 2007 WL 2159615 (D.N.J. June 25, 20@¢€Laughlin v. Rosa

Farms, hc, 266 A.2d 284, 293 (N.J. 197@jt{ng Krauth v. Israel Geller and Buckingham

Homes, Ing 157 A.2d 129, 133 (N.J. 1960). (Punitive damageglmaawarded where a
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defendant fc]onsciously and intentionally does some wrongful act or omits to discharge some
duty which produces the injurious result'Plaintiffs seeking punitive damages camswtceed
if the evidence presented merely speaks to a finding of negligence ongghgence

DiGiovanni v. PesseP60 A.2d 510 (N.J. 1970). Conduct deemed negligent, or even grossly

negligent, falls short of satisfying the requisite level of indiffeezequired for punitive

damages claimsld.

To determinewhether punitive damages should be awarded to a plathgffact finder
must consider, but not limit itseid, the following (1) the likelihood at the relevant time, that
serious harm would arise from the defendant’s conduct; (2) the defendant’'s awafeness
reckless disregard of the likelihood that the serious harm at issue would @nsbdr
defendant’s conduct; (3) the conduct of the defendant upon learning that its initial coodlect
likely cause harm; and (4) the duration of the conduct or any concealment didt dgféndant.

N.J.Stat.Ann. tit. 2A § 15-5.12(b)West1995).

The Appellate Division of the Superior Court of New Jersey held that in rdatisfy
the requirement of willfulness or wantonness, there must be a findingpositive element of

conscious wrongdoing.” Enright v. Lubpd03 A.2d 1288, 1298 (N.J. Super. Ct. App. Div.

1985). Neither negligence nor gross negligemidlevalidate such a judgmentd. In Enright

the title insurance company negligently located an easement on the prbaesignificantly
reduced the value of the propertg. at 1302. Plaintiffs attempted to sell the home, despite
becoming aware of the misplaced easemght.The sale of the home did not proceed as
contracted when the buyers discovered the state of the title; instead, theg@pratewas
reducedoy $22,000.d. at 1297.Upon learning of this trouble, the insurance company offered to

settle with the plaintiff for the vak difference in the propertid. at 1291 Plaintiffs rejected the
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offer and instead sued for compensatory damages plus punitive damages angsateasiéd.
The court dismissed claims for punitive damages, as the actions of the insumawpesy, while
negligent, did not illustrate deliberate or intentional harm. Plaintiffs were lgfwatil their

direct compensatory damagés.at 1292-93.

This casas distinguishable froriVillow Inn, wherein the Third Circuit Court of Appeals
upheld an award for punitive damages based uporefieadbnt’s repeated detaiyn making
claim determinatios, appointing an appropriate appraiser, and withdrawing cooperation during

settlement negotiations¥illow Inn, Inc. v. Pub. Serv. Mut. Ins. C&99 F.3d 224 (3d Cir.

2005). The insurance company, PSM, repeatedly failed to respeadeial oWillow Inn’s
reasonable requests within a timely manrdr.at 229. In one instance? SM failed to appoint
an appraiser untalmost eight months after Willow Inn’s initial request. On another
occasion, PSM blatantly ignored correspondence regarding indemnification fawchgighree
months. ld. Based upon the sewy andnumber of instances where the defendant showed
“reckless indifference” to the foreseeable harm suffereldlamtiffs, the Court of Appeals

upheld the lower court’s issuance of punitive damadgbs.

In the present case, Defendaateentitled tosummary judgment on Plaintiffs’ claim for
punitive damages. Plaintiffseave not proffered sufficient evidence such that a reasonalyl
could find punitive damages are warrantedither Plaintiffs set forth only conclusory
accusations ahu the nature and intent of theef@ndans’ actions. To permit a finding of
punitive damages, the conduct must be “wanton or willftdstying reckless indifference to
foreseeable harm that would result from their actiowg. Stat. Anntit. 2A § 15-5.9(Weg
1995) Plaintiffs’ primary argument ishatthe Defendants took too long to respond to their

initial complaint. They assert thatperiod of eight months to make a determination on

10



Plaintiffs’ complaint is‘too long”; so long in fact, that it should bieemed recklety
indifferent. Plaintiffs, however, fail to provide any additional evidence to show the delay was

motivatedby a mnscious objective to harRiaintiffs.

In fact, the record reveals quite the opjpe. Defendantsaintainedconstant discourse
with Plaintiffs through email correspondence. Regular updates were reported, and the status of
the claim was consistently discussed with Mr. Grangdhiike Willow Inn, there vere no
significant or deliberatiapses in communicatiorin Willow Inn, the court found the insurance
company’s intentional failure to acknowledge or respond tolthetiif’'s request for appraisal
was evidence of reckless indifference. In the present case, Plaintiffsgpnavglich examples
of Defendants’ willful efforts to act in a manner that would cause foreseeabigd@laintiffs.
Furthermore, athe Defendarst point out, Mr. Granelli was not in fact named on the title
insurance policy, and the company'’s willingness to communicate with him rgglilestrates

its good faith efforts to assiBtaintiffs.

The facts of this case are strikingly similaworight where homeowners became aware
of a title defect, and then appealed to the insurance company for resolution of thd is=ngg
as herethe insurance company conceded their mistake and took affirmative &ffprtsvide
relief for Plaintiffs. As noted by the court in Enrighwhile the failureto cure within reasonable
time may constitute negligence, there is not enough evidence to suggest a findingessreckl
indifference.In both cases, the insurance company offered to settle for an amount deemed to
represent the diminution in value of the property. CurreBifendantsssued two settlement

offers toPlaintiffs, both of which wereejected.
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Defendantsactionswerenot recklessly indifferent, but rather reasonable, throughout the
claim investigation.It hired all neessary partiegxhausted all nolegal outlets for resolution
of the issue, and when it became clear the issuedWw@ye to be resolved in couttyvent
forwardatits own expenseDespitePlaintiffs desire for an immediate remedy, titée
insurance company not required under contract to proceed immediatetylitigation. Itis
within its right to assess éhsituationand pursue alternative resolutions to the dispute that do not
involve legal proceedings. As the record shows, part of Defendbieiés/wasdue to contacting
neighbors in the hopes of achieving a peaceful resolution to the dispoit®@ecame apparent
that this would not be feasiblBefendantsappointed counsel and proceeded to court. Even in
the eventhatthis procedure did not comply with the guidelines of the title insurance contract,
Plaintiffs do not offer evidenoef actions risingabove éreach of contract. No documentation,
statements, or citenstances point tihe companyeing motivated by aoniscious awareness to
harmPlaintiffs. All of the evidence set forth in the record indicates Defend#idtaot
deliberately act with reckless indifference to the foreseeable haPhaitdiffs. No reasonable
jury would findthatDefendantsactions rose to a level of reckless disregard for the welfare of
Plaintiffs. The Gurt findsDefendantsacked the necessairydifferencerequiredto permit a

finding thattheir conduct was sufficiently egregious to warrant punitive damages.

B. Emotional Distress Damages

Emotional distress damages for stress, anxiety, and nervousnasssiedas non-
pecuniary damages following a showing of extreme emotional terch that no man (or
woman) could be expected to endurRestatement (& ond) of Torts 846mt. d, (1965).
Emotional distress damages are not routinely awardbrkach of contra@actions;however,
they can be available “if the breach involves conduct that is both intentional angkousand
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proximately causes severe, foreseeable emotional distiegnfna v. Bd. Of Educ. Of Cherry

Hill, 671 A.2d 1035, 1037 (N.J. 1996eealsq Fiore v. Sears, Roebuck & C864 A.2d 572

(N.J. Super. Ct. Ch. Div. 1976). (“[B]reach provides a basis for recovery when ittermar
reckless and the harm was foreseeable when the contract was médecther emotional
distress can be found is a matter of law to be determined by the buBRespite this narrow
rule, emotional distress damages are exceedingly rare in contract a&ems.g.Noye v.

HoffmannlLa Roche, Inc570 A.2d 12, 15 (N.J. Super. Ct. App. Div. 1990) (“tort damages do

not lie for breach of an implied covenant of good faith and fair dealir@éyeland Plaza

Assoe., LLC v. ContéEntm’t of Cranford, LLC No. A-3832-06T1, 2007 WL 4372797 (N.J.

Super. Ct. App. Div. Dec. 17, 2007) (“[o]n a promissory estoppels claim, the prevailingsparty i
only entitled to recover ‘damages resulting from its detrimental relianceprparises made

during contract negotiations.”) (quoting Pogenes, Inc. v. Resorts Int’l.dtel, Inc, 704 A.2d

1321, 1325N.J. Super. Ct. App. Div. 1998).

Additionally, in limited circumstancesmotional distress damages are permissibte
certain statutory constructionseither the New Jersey Insurance Trade Practicesdxdhe
New Jersey Consumer Fraud Act, however, provide for recovery of emotionalsdg&nreages.

Gennari v. Weichert Co. Realatpi®1 A.2d 359, 369 (N.J. 1997) (“non-economic losses are not

recoverable under the Consumer Fraud Act™); Cole v Laughrey Funeral, 86thé&.2d 457,

463 (N.J. Super. Ct. App. Div. 2005) (emotional distress damages are not recoverable under the

Consumer Fraud ALt

In the present case, Defends¥otion for SimmaryJudgment on the claim of
emotional distress damages isrdgeal. As a matter of lavlaintiffs failed to set forth a claim

that would permit a reasonable jury to find in their favor. Plaintiffs did not proffacisunf
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evidence to permit a reasonable jury to fihd Defendarst conduct was intentional or
outrageous. AdditionallyRlaintiffs emotionaldistressdid not reach the requisite severity to

sustain a cause of action.

Plaintiffs failed to make a showing of severe emotional distress. Theripdescof the
distress never reaches past conclusory assertions of discomfote Rldmtiffs contend they
suffered a level of stress or anxiety, they failed to demonshatt¢helevel rose above common
inconvenience. In order to recovelaiRtiffs would have to demonstrate the level of distress
was “such that no reasonable njanwoman] could have been expected to enduRtaintiffs’
depositions, interrogatories, and complaint all fall short of providing anything ireome t
conclusory assertions ahxiety and restlessness. Neither Mr. nor Mrs. Graeedr sought
assistance for their distress from a licensed healthcare professitioaigh this is not a
requirement, it is indicative of the level of discomfBlaintiffs experenced. As such,

Defendand’ motion for summary judgment as to emotional distress should be granted.

C. Failure to Mitigate

Defendantirgues damages related to Plaintiffs’ ownership of multiple homes should be
dismissed osummary judgment becauBkintiffs’ failed to properly mitigate their damages;
however, sufficient dispute of material fact egigi bar summary judgment on this isséeduty
to mitigate arises when théaihtiff becomes aware of a breaétestatemeniSecondl of
Contractss 46cmt. f, (1981).In the present casdnd threshold question vghetherPlaintiffs
were aware they would need to seek recowrte Defendantdo resolvehe BrownDisputeat
the time itarose in January 200Despite Defendantsllegationsthe record, when considered

in light most favorable to Plaintiffsndicateghatfactual questions remain regarding the nature
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and extent oPlaintiffs’ familiarity with the boundary issues at thm¢ they purchased the

Kearney fPoperty.

A plaintiff has a duty to mitigate damages when “the defendant has already tenframit
actionable wrong, wheéhn tort or breach of contract, then this doctrine limits the plaintiff’s
recovery by disallowing only those items of damages which could reasonably leave be

averted...” Ostrowshi v. Azzargb45 A.2d 148, 151 (N.J. 1988lLis well settled that the dy

to mitigate begins upon the plaintiff's knowledge of tieéethdant’s breach. Restatement
(Secondl of Contractnt. f (1981) (The injured party is expected to arrange a substitute
transaction within a reasonable time after he learns of the breach.) iSherduty to mitigate
until theplaintiff saware that the defend&nactions have constituted a breach. Koppers Co.

Inc. v.Aetna Cas& Sur. C0.98 F.3d. 1440, 1448 (3d Cir. 1996) (“[D]uty totigate its

damages arises upon defendant’s breach of contract. . . [I]n the context of an insumrace ¢
. upon insurer’s breach by failing to indemnify the insured, the insured has a duty téentisiga
damages”.Plaintiffs, howeverarenot entitled to wait for a judicial findg of breachrather,

plaintiffs merely need to become aware of an actionable wrong. Heaithand Allied Ems.

v. BergenReg.Med. Ctr, No. 08CV-1041, 2010 WL 147938 at *®(N.J.Jan. 8, 2010). The

court disagrees. . . that a duty to mitigate is conditioned upon an adjudication ascethani
existence of such a breach Furthermore, “the duty to mitigate damages in not applicable
where the party whose duty it is primarily to perform the contract has equalwpfofor
performance and equal knowledge of the consequences of performamgaliam v.

Trowbridge 687 A.2d. 785, 791 (N.J. Super. Ct. App. Div. 1997).

Defendantsmotion for summary judgmemegarding Plaintiffs’ failure to mitigate must

be denied.Plaintiffs set forth sufficient issues of material fact to preclsdemary judgment.
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WhetherPlaintiffs knowledge of theBrown Dispute constituted awareness dfraachwill be
determinel by whether thergvas aduty to mitigatedamages Plaintiffs admit theyere aware

of the boundary disparity associated with Mr. Brown’s property as earlynaary22007. Tiey

claim, however, that they were not aware such a dispute constituted a breach of conltract by
Defendand. Rather, Plaintiffs allege they believed ttiscrepancy would not require any legal or
insurance remedyThey subsquently purchased the Kearney Property in January 2008.
Following the purchase, the Van Driel sale of the Boonton Property fell through in August 2008.

It was at this time Plaintgfbecame aware of the significant title problem on their hands.

Plaintiffsimmediately submitted a complaint claimRefendantsipon learning oftte
need to perfect title in August 2008. This point is particularly salient, as it giedence to
Plairtiffs’ claim thatthey did not believe the Brownigpute would affect the marketability of
the property title. Rintiffs, not having recognized an “actionable wrowng™breach” on the
part of Defendants could not be compelled to mitigate their damages in Januara200gy
were not yet aware they would incur any damages from forthcdoshgales othe Boonton
Property The Granells, ignorant of the knowledge their home’s title was not marketable,
purchased their dream home with the expectatiey would carry a second mortgage for a
period of months. They do not claim damages relating to the carrying cost of the Boonton
Propertyuntil September 2008. This representsethiiest date after whidhlaintiffs failed to

sell the home due to titldefects.

Defendand contendhatPlaintiffs’ familiarity with the Brown Dispute constitutes
knowledge of a breach of the title insurance contract. The court does not reach thisaronclus
Plaintiffs point outhey did not believe the Brown Dispute waalffect the sale of the home in

any way. In fact, Plaintiffs disclosed the nature of the dispute to Van Bmielboth parties
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moved forward toward the closing amicablihe record paintRlaintiffs asmotivated and
proactive sellers. Plaintiff¢ailure to file a claim withDefendants upon becoming aware of the
Brown Dispute indicates one of two things to the cofiryPlaintiffs in good faith did not
believe the boundary dispute would have any impact on the property’s t({® tloey were
keeping their fingers crossed and hoping to pass the headache on to the next buneeventa
the nature of wha®laintiffs knew, and theimotivation after uncovering traispute,s a

guestion for the fact finder.

In addition to the implication of the Brown Dispute, there are also questions ofahate
fact relating to whelaintiffsread and became aware of the contents of Mr. Richard Smith’s
letter detailing the nature of Plaintiffsevele bounday problems. Plaintiffs allegdeydid not
actually read the contents of the letiatil October 2008despite receivinthe letter in October
2007. If in factPlaintiffs read the letter upon receiving it in 2007, the nature of the Brown
Dispute becomes less relevant, as the ladarittedly details Plaintiffsignificant boundary
problems. Knowledge of the letter and its contents could potentially serve @saofain
actionable wrong on behalf tfe Defendarst Plaintiffs however, contend they did not read the
letter, and were unfailiar with any of Mr. Smiths assertions until Fall 2008. This significant
discrepancy is a serious dispute of material fact that must be left for the jueyto he
important nature othis material dispute, Defendahimotion for summary judgment must be

denied.
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D. Miscellaneous Damages

1. Damages for the Taxes on the Boonton Home

Defendarg’ motion for summary judgment dtaintiffs’ claim for relief relating to the
income tax exclusion for the sale of a princigidence islenied at this timePlaintiffsargue,
“as long as certainty exists as to the fact that damage has occurred, uncegairtiyg the
amount of damages will not bar recoveryl. Brief at13. “Anticipated profits that are too

remote, uncertain, @peculative are not recoverabl®ésai v. Bd. Of Adjustment of

Phillipsburg 824 A.2d 166, 172 (N.J. Super. Ct. App. Div. 20@#ing V.A.L. Floors Inc. v.

Westminster Comm. Inc810 A.2d 625, 631 (N.J. Super. Ct. App. Div. 2002)).

Section 121 of théederhTax code states[d]ross income shall not include gain from
the sale or exchange of property if, during the five year period ending on the sale of
exchange, such property has been owned and used by the taxpayer as the taxpayeals p
residence for periods aggregating two years or more.” 26 U.S.C. § 121(a) (2010). knthe ev
thattaxpayers qualifyfor this sectionthey arepermitted toexclude up to $250,000 as an
individual or $500,000 as a married couple. 8§ 121(b). If, how#veuse of the home
constitutes a ‘nonqualified uséhat is, ause other thn as the principal residentlkenthe

homeowners are not entitled to exclude any gain on the sale of the home from income.

In the instant case there is no guaranteeRlaantiffs will suffer the alleged damages of
losing the tax benefit. The home still has not been solbdetli¢r there will even be a gain
realizedon the home, which would entitiaintiffs to the tax benefi{ds uncertain.The
conjectural nature of the future sale is precisely the type of factual spectittistandards

designed to prohibit. Too much uncertainty exists relating to the sale, including the
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circumstances, price, and timing, to permit a finddhgamagest this time esulting from the

Defendarg’ alleged breach of contract.

Mostimportantly,Plaintiffs are still fully capable of moving back into the Boonton
Property. In the evetihatPlaintiffs moved back into the home for a period of two or more
yeass, they would galify for the taxbenefitsunder IRC Section 121. Allowing them to recover
presently, despite the uncertainty as to the occurrence and amount of damagesskvauld r
potentially duplicative windfall forPlaintiffs. Defendarsg set forth a number otleer arguments
prohibiting recovery of the tax benefits, but presetitgfactual uncertainty surrounding the

issue is sufficient to deny summary judgment at this time.

2. “Lost Income” From the Potential Sale of the Boonton Home

In order to recover lost profitdhe party must show the profits were lost as a redult

the actionable conduct complained d@romartie v. Carteret Sa& Loan, 649 A.2d 76 (N.J.

Super. Ct. App. Div. 1994); Sullivan v. Transamerica Title Ins, 832 P.2d 356, 357 (Colo. Ct.

App. 1975) (“Where insured lost prospective sale of property due to discovery of easghent t
title insurer failed to exclude in titlesurance commitment, he was not entitled to profit lost

because of lost sale."§outhern Title Guaranty co. Inc., v Prendergést S.W.2d 154, 158

(Tex. 1973) (“Title Insurance is a contract of indemnity and the insured is limiteddeeawsy for

actual damages sustained.”)

“Anticipatory profits that are too remote, uncertain, or speculative are not rabte/&
Desaj 824 A.2d at 172The uncertainty of damages relatesatctual uncertainty, and not to
uncertainty as to amount; theurt must be aware damages hawveurredld. New Jersey courts,

however typically require dair basis for e calculation blost profits. V.A.L Floors, Inc, 810
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A.2d at 632; J.L. Davis &ssocsy. Heidler 622A.2d 923 (N.J. Super. Ct. App. Div. 1993)

(quoting_ Borbonus v. Daoyd11A.2d 443 (N.J. Super. Ct. Cbhiv. 1955). Speculative damage

calculations are typicallgnly permissible when previous business experience allow the court to
make a reasonable estimate for the damage am@&uifiicient evidence must be present to allow

at least an estimate with a reasonable degree of certéinty.

The specific issue of whether homeowners that failed to close on a sale of theidin®m
to a title defect, and subsequently experienced a decrease in the appraisal valubafthei
has not been considered in deksilthe Third Circuit. The difficulty of the current issisethat
Plaintiffs have not yet sucessfully sold the BoontoRroperty Although the value of the home
has almost certainly declined since the housing bubble burst in 2008, the same ya@arahe s
their home fell through, the court is not able to estimate with any precisiomthagof their
loss. While Plainffs urge the court to assess damages in the amount of the difference between
the lost sale and the current value of the home, little authority would support such a method.
Further, such a method would enti®&intiffsto a potential windfall verdict, asis possible
they receive these damages, and the value of their home subsequently rechegusetdtibble
estimation. Furthermore, until Plaintiffs sell the home, issues of fact will persistaay
motions for summary judgment on this issue will remain premature. Accordinggndamts’

motion for summary judgment as to this issue is denied at this time.

3. Equitable Relief Damages

Defendand’ Motion for SimmaryJudgment as to edable relief claimss granted. As
noted above, speculative damages that give rise to potentially duplicative dawzade are not

recoverable. Additionally, the New Jersey Consumer Fraud Act does not permit duplicative
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damage awards. The language of the statute, “ary afiproprite legal and equitable relief,”

was not intended to permit duplicative awards for the same economic injury. 49 P8ispec

Tenants Ass’n. v. Sheva Gardens, 187 A.2d 1134, 114N(J. Super. Ct. App. Div. 1988).

In the present case, Plaintiffs seek equitable relief related to the econpmyicsuifered
as a result of the breach of contract claim and the resultant inability to sellaimsir Tihe
equitable relief that Plaintiffeelieve would be appropriate is the purchase of the Boonton
Propertyby the Defendants. No provisions in the titlsurance contract require Defendawots

purchase Plaintiffs’ home in the event of a breach.

Such a judgment would be unduly duplicatarel lead to a wilfall judgment in favor of
Plaintiffs. Sufficient direct damage provisioasgist to compensatelaintiffs in whole.
Equitable reliefs necessary only to avoid inevitable injustice that would result. No
circumstances exist in this case that would require equitable relief. Tmerevedence the
home will not be marketable once the title defects are resolved, which by &ditioniscwill
happen as a result of thefendant’ legal efforts to perfect titleContrary toPlaintiffs

assertions justice would not be served by permitting a finding of equitéibfe re

4. Interest on Credit Cards and Loans

Plaintiffs’ request for interest paid on their credit card debt, and othedémnis
frivolous and speculative. ddfendants areorrect in assertinthatno reasonable determination
could possibly be madgy Plaintiffs that shows they would have paid the délthey sold the
BoontonPropertyin 2008. The only support for this assertioRligintiffs’ own testimony
during depositions. No other objective evidence lends to the argtma¢mresedebts would in

fact have been paidDefendants’ Motion for @mmaryJudgment on thislaimis granted.
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5. Attorneys’ Fees

Defendarg’ Motion for SummaryJudgment on the issue of attorneys’ fees must be
denied. Attorneysfees may be awarded to a prevailing party when authorized by statute, court
rule, or contract. In the absence of bad faith actions on the part of the opposing party, litigants

must pay their own attorney’s feeGlass Molders, Pottery, & Allied Workers Int’l Union v.

Owensilllinois, 941 F.2d 1201 (3d Cir. 1991).

The New Jersey Consumer Fraud Act provides that attorney’s fees are availabl
plaintiff who proves both an unlawful practice and establishes a prima faeiefdass. N.J.
Stat. Ann. tit. 56 8§ 8-19 (West 1995). To show a losiatgf must merely provide an

estimate of damages, calculated with a reasonable degree of cer@orty. Sears Roebuck &

Co., 647 A.2d 454, 464 (N.J. 1994An unlawful practice includethe following:affirmative

acts, knowing omissions, and regulation violatiolis.at 461.

Defendand’ motion forsummary judgment as to attoriséjees must be denied. The
New JerseyConsumer Fraud Act provides for issuance of attorrfegsif plaintiff can showan
unlawful practice and a loss. Sufficient issues of material fact exist to pefianttfander to
determine whether any unlawful activities occurred. Plaihsfémificant expenditure following
the alleged breach of contrastsufficient under théaw to satisfy gotential finding of loss.

Accordingly, Defendants’ motion as to attorneys’ fees must be denied.

22



V. CONCLUSION

For the reasons set forth above, Defendants’ motion for summary judgment &gl gnant

part and denied in part. An appropriate Order accompanies this Opinion

DATED: June 8, 2012

s/ Jose L. Linares
JOSE L. LINARES
U.S. DISTRICT JUDGE
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