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DEBEVOISE, Senior District Judge

This case concerns employee misclasdiboaand ERISA. Defendant Konica Minolta
Business Solutions U.S.A., Inc. (*KMBS”) is amformation technology company that provides
imaging and printing services to businessesiniffs Kalksma and Beucler are employees of
KMBS who claim that they were improperly exded from participation in KMBS benefit plans
due to their misclassification asdependent contractors. Plaintiffilege that they were denied
the benefits owed to them as employeesvagige wrongfully retaliate against when they
attempted to correct their salassification. Plaintiffs suunder the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. § 106tlseg., and New Jersey common law seeking
damages for lost benefits and retaliation. Defendkantis that Plaintiffs were not entitled to
benefits for the period in which they were enghge independent contracs and that Plaintiffs
were not retaliated against.

Defendant now moves for summary judgmentall counts. For the reasons set forth
below, Defendant’s motion is GRANTEPIaintiffs’ complaint is DISMISSED.

. BACKGROUND

Headquartered in Ramsey, New Jersey, Dadiat KMBS provides a variety of printing
and imaging services to its business cliemiduding office printesystems, bulk production
printers, printing and imaging software apgtions, and information technology strategy and
consulting. Like many companies, it engages in tautisl marketing effortso attract and retain
business clients.

Plaintiffs Kalksma and Beucler have beewolved in marketing for KMBS for many
years. (Pl. SOF 11 1,7). Both ariglly applied for pogions as full time employees, but were

told that they were ineligible because thesisted on working part time hours. (Zackin Ex. A at



10-13) (Zackin Ex. B. at 7-9). To accommualthis request, KMBS hired each as an
independent contractor or consultant, andircseéd each Plaintiff to invoice KMBS for her
hours actually worked. (Zackin Ex.a 22) (Zackin Ex. B. at 9-10).

Between 1999 and 2009 Kalksma worked wititMBS’s Marketing Communications
Department. (Def. SOF | 1). that capacity, Kalksma appsedp have had a variety of
responsibilities relad to the productioaf marketing materials. (Pl. SOF { 12). While serving as
an independent contractor, Kalksma submitted invoices for her time and was paid an hourly
wage with no associated benefits or payrolliéthholding. (Def. SOF 8). Similarly, Beucler
served in the Marketing Communicats Department between 2003 and 2009%ati@. While
there, Beucler was responsible for creating sal®rials for use in the US market. (Pl. SOF |
3). She was also paid an hourly wage with remeisited benefits grayroll tax withholding.

(Def. SOF 1 3).

Both Beucler and Kalksma were dissatisfigth this arrangement and claim to have
periodically inquired about becoming formal eoyses. (Pl. SOF § 12). After being repeatedly
rebuffed, in November of 2008, Beucler filed a F@8+8 with the Interad Revenue Service,
requesting that the IRS determine the federal eympént tax status of her services to KMBS. Id
1 19. On June 3, 2009, the IRS released a congdiapinion in which it determined that
because of the nature of Beucler’s responsilslitidBS could not treat her as an independent
contractor for tax purposes and owed empiegt tax on her wages. (Warwick Ex. 1).
Consequently, KMBS was directéalpay past due employmenkés to the IRS. (Goldman Ex.
D, 12:7-16).

After receiving the IRS determination, KMB®nducted an internal investigation and

identified four other individualsshose classification as indepenteontractors could run afoul



of the ruling._Id at 7:16-8:8. One of the other individuatas Plaintiff Kalksma. After reviewing

the compliance opinion, KMBS offered Kalksma and Beucler positions as ordinary employees.
(Warwick Cert. { 6). Kalksma and Beucler adeephe offer and the parties negotiated new
employment terms, including job #tl salary, benefits, and hours. At these negotiations,
Plaintiffs were represented by counsel.After agreeing to the new terms of employment,
Plaintiffs were placed in the KMBS payrals employees effective December 14, 20089. Id

Since they were hired as employees, Pl@gntiaim to have experienced “retaliation”
because of the change in their status. Most sotisligt, the hourly rates negotiated by Plaintiffs
as employees were 30% lower than the howadgs that they wengaid as independent
contractors. (Pl. SOF { 45). Riaffs also complain that theformal job titles within the
company computer system have changed since rehiring, though they have been directed to refer
to themselves, both internally ataloutsiders, by the same title. Bl 33-39. Plaintiffs finally
complain that as employees they are fredjyecalled upon to assist coworkers and work
overtime._Id 11 42-43.

On June 2, 2010, Plaintiffs filed suit agaiK$1BS, seeking damages for unpaid benefits
and retaliation under ERISA. (Doc. No. 1). Plaintidfaim that they werentitled to full benefits
as employees during the time period in which twveyked as independenbtractors. Plaintiffs
further claim that are entitled tetain the same hourly ratesbijtitles, and responsibilities that
they enjoyed as independent contractors desgiiegotiating the terms of their employment in
2009.

There are two benefit plans at issuee Tirst is the KMBS 401(k) Savings and
Retirement Plan. (“401k Plan”) (Warwick Ex.. dhe 401k Plan defines an "Employee" for

eligibility purposes as follows:



An "Employee" means any person who is classified by an Employer, in
accordance with its geoll records, aan employee of the Employer, other than
any such person who is either (i) coa by a collective bargaining agreement
that does not specifically provide for coage under the Plan, (ii) a nonresident
alien who does not receive United Stedearce income or (iii) covered by any
other qualified pension plan sponsoigdthe Konica Minolta controlled group.
Any individual who is not treated by an Employer as a common law employee of
the Employer shall be excluded from Pfzarticipation everif a court or
administrative agency determines thath individual is a common law employee
and not an indepelent contractor.
Id. at Art. 1.

The second plan is the KMBS Cafeteria Plan {g@zria Plan”) (Warwick Ex. 3). The Cafeteria

Plan defines an "Employee" for eligibility purposes as follows:

Employee means a person who is emown law employee of the Employer,
provided, however, that an Employee slo@t include any pson who is (A) a
person who is classified by the Emplogsrworking on discrete projects; (B) a
person who is classified by the Employs an independent contractor as
evidenced by its action in not withhaig taxes from his or her compensation,
regardless of whether the persothis Employer's common law employee...
Id. at Art. 2.9.
Like many ERISA plans, the KMBS beneffilans provide significardiscretion to the
Plan Administrator to makdigibility determinations. The 401Rlan states that “the plan
administrator ... shall have all such poward authorities as may be necessary to carry
out the provisions of the Plan, including the poaed authority to interpret and construe the
provisions of the Plan, to makenefit determinations, and tesmve any disputes which arise
under the Plan.” (Warwick Ex. 2 at Art. 18.1)nfilarly, the Cafeteria Plan permits the Plan
Administrator to “determine all questions cenaing the eligibility of any individual to
participate in, be covered by, areteive benefits under the Plamrsuant to the provisions of

the Plan.” (Warwick Ex. 3 at Art. 7.3). The Pladministrator for each plan is Donald Warwick,

a Vice President of Human Resources at KM@%arwick Cert. 11 1,7). Warwick has submitted



a sworn certification in which heades that he reviewed Plaiféi claims and determined that
they were not eligible for benefits undsather the 401k Plan or the Cafeteria Plan{ld.
On the basis of these facts, Dedant now moves for summary judgment.
1. DISCUSSION
A. Standard of Review
Summary judgment is proper ete “there is no genuine issas to any material fact
and . . . the moving party is entitled to judgmasia matter of law.” Rule 56(a). For an issue to

be genuine, there must be “a sufficient evideptimsis on which a reasonable jury could find

for the non-moving party.” Kaucher v. County of Buc#S5 F.3d 418, 423 (3d Cir. 2006). For a
fact to be material, it must have the abitity‘affect the outcomef the suit under governing
law.” Id. Disputes over irrelevant ainnecessary facts will npteclude a grant of summary
judgment.

In a motion for summary judgment, the mayiparty has the burden of showing that no

genuine issue of matal fact exists, Cletex Corp. v. Catret477 U.S. 317, 323 (1986). When

the moving party does not bear the burden of pabtfial, the moving party may discharge its
burden by showing that there is an absen@vmfence to suppbthe non-moving party’s case.
Id. at 325. If the moving party can make such a showing, then the burden shifts to the
non-moving party to present evidence that a genisisue of fact exisend a trial is necessary.
Id. at 324. In meeting its burden, the non-moving panagt offer specific facts that establish a
genuine issue of matatifact and do not merely suggésbme metaphysical doubt as to the

material facts.” Matsushita Elesmdus. Co., Ltd. v. Zenith Radio Cor@d.75 U.S. 574, 586

(1986).



A party must support its assertiahst a fact cannot be @ genuinely disputed “by (A)
citing to particular parts of nbarials in the record...or (B) showing that the materials cited do
not establish the absence oeggnce of a genuine disputetloat an adverse party cannot
produce admissible evidence to support the f&ule 56(c)(1). If a party “fails to properly
support an assertion of fact or fails to propadidress another partg@ssertion of fact as
required by Rule 56(c), the caumay...(2) consider the faahdisputed for purposes of the
motion...” Rule 56(e).

In deciding whether an issue mofterial fact exists, the Court must consider all facts and
their reasonable inferences in the lighdst favorable to #8nnon-moving party. Sea. Coal

Ass’n v. Babbitf 63 F.3d 231, 236 (3d Cir. 1995). Theutt's function, however, is not to

weigh the evidence and determine the truth ohtaéer, but, rather, to determine whether there

is a genuine issue for trighnderson v. Liberty Lobby, Inc477 U.S. 242, 249 (1986). If there

are no issues that require a trial, theshigment as a matter of law is appropriate.
The meaning of a contract may be dedibg summary judgment where “the contract
language is unambiguous and theving party is entitled tajdgment as a matter of law.”

Arnold M. Diamond, Inc. v. GfiCoast Trailing Cq.180 F.3d 518, 522 (3d Cir. 1999).

However, to grant summary judgment, the courstficonclude that the contractual language is

subject to only one reasable interpretation.” lgdseealsoTamarind Resort Associates v.

Government of Virgin Island4.38 F.3d 107, 111 (3d Cir. 1998) (“a contract is unambiguous if it

is reasonably capable ofly one construction”).
Many of the issues facing the Court hereolve the interpretation of an unambiguous
contract. Consequently summary judgment grapriate. The Court will examine each of the

contentions raised by Plaintiffs in turn.



B. Wer e Plaintiffs I ntentionally Misclassified?

Plaintiffs claim that Defendants intemially misclassified them as independent
contractors in order to deny them benefits dugeneRISA. (Pl. Br. 4). Plaintiffs do not argue
that the language of the 401kaRlor Cafeteria Plan supports Plaintiff's eligibility. Rather,
Plaintiffs urge the court tgnore the “terms within these plans” and focus instead on the
“underlying intent for misclassificatioand the damages resulting from same.’'Hihintiffs
offer no support for this free form mode of arsé. Consequently, the Court will evaluate
Plaintiffs’ claims in accordance with the languajé¢he relevant benefits plans and controlling
ERISA caselaw.

As a threshold matter, the Court is obligaiedpply a deferential standard of review to
determinations made by an ERISA Plan Admnaisir acting within itexplicit discretion. In

Firestone Tire & Rubber Co. v. Bruch89 U.S. 101 (1989) the Supreme Court set forth a rubric

controlling judicial reviewof ERISA benefit eligibilitydecisions. Under Firestoneourts are to
be “guided by principles of trust law” in awating the conclusions of Plan Administrators.
Firestone498 U.S. at 111. These “principles of trlast require courts teeview a denial of
plan benefits ‘under a de novo standard’ unlesgpthn provides to thcontrary. Metropolitan

Life Ins. Co. v. Glenn554 U.S. 105, 111 (2008) quotifirestone498 U.S. at 115.

However “[w]here the plan provides teethontrary by granting the administrator or
fiduciary discretionary atority to determine eligibility fobenefits, trust principles make a

deferential standard of revieappropriate....” Metropolitan Lifes54 U.S. at 111 (internal

citations omitted}. Specifically, “[i]f the plan gives the adinistrator or fiduciary discretionary

authority to make eligibility determinations, weview its decisions under an abuse-of-discretion

! SeealsoFirestone489 U.S. at 111-112 (“Trust principlesake a deferential standard of
review appropriate when a truseercises discretionary powers.”).



(or arbitrary and capricious) standarfiera v. Life Ins. Co. of North Ameri¢®42 F.3d 407,

413 (3d Cir. 2011). An administrate decision is only arbitrarynd capricious “if it is without

reason, unsupported by substantiatlemce or erroneous as a matter of law.” Miller v. American

Airlines, Inc, 632 F.3d 837, 845 (3d Cir. 2011) (internal citation omitfed).

Here each benefits plan specifically provitiest the Plan Administrator shall have broad
discretion to make eligibility determinations. While “[t]here are no ‘magic words’ determining
the scope of judicial review alfecisions to deny benefits”, tiegplicit language vesting the Plan
Administrator with discretionargesponsibility over benefits deteination obligates the Court to
treat such a determination with deference. Vié4®2 F.3d at 413.

Plaintiffs have introduced no evidence ttied eligibility determinations made by the
Plan Administrator were “arbitrgrand capricious.” Indeed, Defendanotes that all individuals
hired as independent contractarsre treated in a like manngwarwick Cert. 7). Defendant
has also introduced sworn statements from the Plan Administrator in which he describes why, in
the exercise of his discretioine determined that Plaintifesnd other similarly situated
individuals were ineligible for benefits..ltVhile Plaintiffs may not agree with the Plan
Administrator’s conclusions, they havevanced no argument that his reasoning is

unsupportable based on the languaihe relevant agreements.

2 In conducting its deferential review, the Couraiso required toansider the conflict of

interest that a Plan Administoa who is also an employee thfe funding company may have.
Metropolitan Life 554 U.S. at 108. How exactly this diffefrom a true abuse of discretion

review or a de novo revieis somewhat uncertain..ldt 119-120 (“The majority would accord

weight, of varying and indeterminate amountthe existence of suaconflict in every

case where it is present.”) (Rolser€.J., dissenting). Howevertims case the clear language of

the plan documents and absentany evidence of an improperotive for denial makes the
ambiguous review standard less significant. Under a deferential standard, a de novo standard, or
anything in between, Plaintiffs’ claims fail.




Indeed, even if the Court weeto subject the 401k PlancCafeteria Plan under a more
rigorous de novo review, Plaintiffs’aims would still fail. The plain t& of each plan states that
KMBS'’s classification of Plaintis as independent contractaegher than employees renders
them ineligible for benefits even if that sfication is subsequently found to be legally
erroneous.The current situation—where independemntractors are latéreld to be common
law employees—was clearly contemplated provided for when each plan was drafted.
Plaintiffs’ “misclassification” argument fails because each plagcifically excludes
misclassified employees from benefits.

Plaintiff contends that thegligibility for benefits cannot dermined by the “labels” used

by their employment contracts, and quotes Sharkey v. Ultramar EnergynLsdpport.

However the benefits plan at issue in Sharkeplied to all employeeés a consequence, the
court in_Sharkeyvas only required to determine whether the Shapkamtiff was a common

law employee, not whether he fell into a speaategory of employees covered by the benefit

3 Warwick Ex. 2 at Art. 1 (“Any individual wo is not treated by an Employer as a
common law employee of the Employer shall be wdetl from Plan participation even if a court
or administrative agency determines that sadhvidual is a common law employee and not an
independent contractor.”); Warwick Ex. 3 at Art. 2.9 (“Employee does not include any person
who is ... classified by the Employer as an indejsnt contractor as elenced by its action in

not withholding taxes from his or her compeia regardless of whether the person is the
Employer's common law employee”).

4 Nor is it surprising that a benefits plamwd be written in this fashion. The record
demonstrates that Plaintiffs were paid a higher wage as independent contractors because they
were not provided benefits. When a compafigrs outside consultants higher wages to
compensate them for diminished benefits, it wdaddoolish not to attempt to protect itself from
being forced later to pay both the higher wagesthadbenefits if it receives an adverse judicial
ruling.

° 70 F. 3d 226 (2d Cir. 1995).
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plan® The Sharkeylecision does not hold that a courosld ignore plan language restricting
eligibility to specific categories of employedésdeed, ERISA does not require employers to

offer all benefits plans to all employees or even to offer benefits ataalks Bellas v. CBS, Inc¢.

221 F.3d 517, 522 (3d Cir. 2000) (“ERISA neither maesldhe creation of pension plans nor in
general dictates the benefits apimust afford once created””)Under ERISA, employers have
the freedom to craft benefits plans that exclude specific categoreespbdyees and to have

those decisions respected. Dade v. North American Philips,&8rfp.3d 1558, 1562 (3d Cir.

1995) (“we are required to entm the Plan as written unless wan find a provision of ERISA
that contains a contrary directive.”). Whatmayers may not do is alter the definition of
“employee” for the purposes of the ERISA statutetberwise limit the agjeation of the statute

to employee benefit plans that they do cleotmsprovide. But KMBSloes not argue that

Plaintiffs do not meet the deftion of “employees” under ERISA or the tax code. KMBS merely
argues that the language of the plans $igatly exclude them. And it is correct.

Plaintiffs also urge reliaoe upon Vizcaino v. Microsoft Cor®7 F.3d 1187 (9th Cir.

1996), vacategnbanc120 F. 3d 1006. In Vizcainohe Court of Appeals fahe 9th Circuit held

that freelancers who had been misclassifigd/licrosoft as independé contractors were
entitled to benefits under a sEgiof ERISA plans offered by the company. While the facts of

Vizcainoare superficially similaiits holding cannot control here.

6 Note that the district court in Sharkbgd dismissed the case in a two page summary
order with little justifcation. In reversing and remandingttiecision, the Court of Appeals for
the Second Circuit merely directed the distciotirt to more fully explicate its reasoning for
finding that benefits were not due specifically rejected the Sharkelaintiff's argument that
he was entitled to summary judgment in his favor. 70 F. 3d at 232.

! SeealsoCurtiss-Wright Corp. v. Schoonejongéii4 U.S. 73, 78 (1995) (“‘ERISA does
not create any substantive entittiement to emplpyevided health benefits or any other kind of
welfare benefits. Employers or other plgnossors are generally free under ERISA, for any
reason at any time, to adopt, modify, or terminate welfare plans.”).

11



First,the Vizcaino court premised its decision on ambiguity in the plan agreements at
issue in that case. Vizcain®7 F.3d at 1194 (“the termstbfe SPP are susceptible to two
reasonable interpretations and therefoesaanbiguous”). Indeed, the court in Vizcaioand
that the relevant eligility language in one of the plans svao ambiguous that it could not be
resolved even through recoutseextrinsic evidence. Ict 1195-1196 (“the extrinsic evidence
on which Microsoft relies does nisolve the ambiguity in its favor.”). Finding no other means
by which it could resolve the disputbe Court relied upon the doctrineasitra proferentem,
and construed the contragjainst the drafter—ithat case, Microsoft. Icat 1196. But in this
case there is no ambiguity in the plan agreements. The 401k Plan and Cafeteria Plan explicitly
state that individuals who are treated as inddpat contractors and do not have wages withheld
by KMBS are not eligible for benefits, everthie decision not to wihold wages is later found
to be improper. (Warwick Ex. 2 at Art. 1) @hivick Ex. 3 at Art. 2.9)Absent any ambiguity,
there is no need to resaotextrinsic evidence or thentra proferentem doctrine®

Moreover the Vizcainodecision does not bind this Couls a matter of law, this Court
is obligated to follow the decisions and leggdsoning of the Court @&fppeals for the Third
Circuit’ But even ignoring geography, the Vizcaihecision upon which Plaintiffs rely was
subsequently vacated by an en banc decisidineo€ourt of Appeals for the Ninth Circuit. 120

F. 3d 1006. In vacating the decision, the courtmlistished between the typtans at issue in the

8 Even if the Court were to resort to exsin evidence, it would not change the result.
Plaintiffs do not claim that thegxpected to receive benefithen they were hired. (Goldman

Ex. A at 22) (Goldman Ex. B. at 9-10). UndeniNdersey law, a court may not “fashion a better
contract for the parties than they themselvesle....” Loigman v. Township Committee of the
Tp. of Middletown 297 N.J. Super. 287, 301 (App. Div. 1997).

9 See e.qg, Magnin v. Beelerl10 F.Supp.2d 338, 344 (D.N.J. 2000) (“This Court is bound
to follow not only the holding but also tiheasoning set forth by the Third Circuit.”).

12



case. It held that the determiioa of eligibility for one of tle plans should have been properly
left to the Plan Administratpand not to the court. lét 1013 (“we have determined that we
should not allow ourselves to be seduced m#king a decision which belongs to the plan
administrator in the firghstance.”). In the other, the cououind that the Plaintiffs had not made
the necessary contributions to receive benefitaatld015. The court fully recognized that in the
absence of evidence of a clear abuse of discrederisions about eligibility were properly made
by the plan administrat@and not the courts. Iét 1009 (“when reviewing the decision of a plan
administrator who has discretion, the exercise aff discretion is reviewed under the arbitrary or
capricious standard, or for abuse of d#sion, which comes to the same thing.”).

Other courts in this district have comestmilar conclusions regding the treatment of

employees classified @sdependent contractot®.In Sturgis v. Mattel, Inc525 F.Supp.2d 695

(D.N.J. 2007), a worker who had signed atiependent contractor agreement brought suit
against Mattel seeking benefitader various ERISA plans. Thewt upheld the determinations
of the plan administrators, fimtj that even if the plaintiff were a common law employee, she
would still have been excluddim eligibility by the language of the benefits agreements.
Sturgis 525 F.Supp.2d at 706-707 (“Plaintiff's entitlemenbenefits turns not only on whether
she meets the statutory definition of “emmey’ but also whether she meets the plans'

definitions for eligible participants. It was ranbitrary or capricious for Mattel, in making its

10 Nor is this reasoning limited to the Distradft New Jersey. For example, in Gustafson v.
Bell Atlantic Corp, 171 F.Supp.2d 311, 321 (S.D.N.Y. 2001),¢bart held that a group of
plaintiffs were not eligible fIoERISA benefits even though they were entitled to damages as
employees under the Fair Labor Standards Act.

13



benefits determination, to find that Plaintiff, arh Mattel concededly haaways classified as
an independent contractor, was not eligible for benefits.”) (internal citations omitted).

Last, the Court notes that Plaintiffs have introduced no evidence of intentional
misclassification. While Plaintiffs’ brief is pepperedth accusatory langge stating that their
classification as independent contractors was some sort of “intentfostieme by which
Plaintiffs were “cloaked... in thiabel of independent contractof$to “interfere with
[Plaintiffs’] attainment of ... rights* for Defendant’s “own self serving reasotighey
introduce zero evidence of actuadd or malfeasance. While Daflant’s intent is essentially
irrelevant to Plaintiffs’ elighility for benefits under aemployee compensation plan, it is
surprising that Plaintiffs offer so little evides of KMBS’s subjective motivations when so
much of their argumentatiomppears predicated upon it.

What testimony Plaintiffs have introduced suggests that KMBS hired Plaintiffs as

independent contractors because it believed thatahee of Plaintiffs’ responsibilities and part-

1 Plaintiffs claim that Sturgiss inapplicable because tHRS has ruled that they were
common law employees and KMBS has acknowledged this status by offering them full time
employment. (Pl. Br. 6). But thergument carries noeight. First, these facts do not actually
distinguish the case—ehcourt in Sturgisioted that Mattel hadldgut acknowledged that the
Sturgisplaintiff was a common law employee. Sturd25 F.Supp.2d at 705. Second, it is hard
to see how a subsequent offer of employmerKI8S has any bearing on the existence of pre-
existing ERISA liability. It would be a peevse result that punished KMBS for offering
Plaintiffs a normal job by holding that the joffey constituted an admssion of ERISA liability.
Last, Plaintiffs do not addrefise actual holding of Sturgithat an ERISA plaintiff must show
both that he or she was a common law empla@yekthat he or she was eligible under the
language of the relevant bén@lans. Like the Sturgiplaintiff, Plaintiffs here focus only on the
first element and ignore the second.

12 Pl.Br. 1, 4, 5.

B Pl. Br. 8.
“ Pl. Br. 4.
1 Pl. Br. 9.
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time status made such a classification appropnatesn it turned out thdhis status did not
comply with tax laws, KMBS remedied it by offieg Plaintiffs jobs. To the extent that KMBS
failed to pay the necessary federal taxes, itdfr@ady been punished. Nothing before the Court
suggests some nefarious plotteeat Plaintiffs out of their du&lor were Plaintiffs mislead
concerning the terms of the employment bargain steick. Plaintiffs der no reason why they
should be permitted to renegotiate the terntheir new employment or collect an economic
windfall.

Plaintiffs have failed to deomstrate that they are eligidier benefits under the language
of the 401k Plan or Cafeteria Plan. Even if @@urt were to assunthat Plaintiffs were
common law employees, this is rsuffficient to sustain their causé action for unpaid benefits.
As such, Plaintiffs’ ERISA claims will be DISMISSED.

C. Are Plaintiffs Entitled to Damages for Retaliation?

Plaintiffs also seek damages for retatiaticlaiming that they have been discriminated
against for attempting to collect on ERISA bendfitsvhich they were lawfully entitled. Section
510 of ERISA provides that “[i]t shall be unlawfor any person to discharge, fine, suspend,
expel, discipline, or discriminate against a ggvant or beneficiary floexercising any right to
which he is entitled under the provisionsaof employee benefit plan....”29 U.S.C.A. § 1140.
To recover under § 510, a plaintiffust show that: “1) she is a mber of an ERISA plan, 2) she
was qualified for the position, and 3) she watdliated against] under circumstances that
provide some basis for believing that [her eoypl] intended to deprive her of benefits.”

Kampmier v. Emeritus Cor@72 F.3d 930, 943 (7th Cir. 2007).
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As stated above, Plaintiffs were not eligibide benefits under any ERISA plan. As such,
their claim for retaliation must fail, whethbrought under Section 510 or New Jersey common
law.*® Plaintiffs’ retaliation claims are DISMISSED.

[II.  CONCLUSION
For the foregoing reasons, Defendant’s mois GRANTED. Plaintiffs’ complaint is

DISMISSED.

¢ Dickinson R. Debevoise
DICKINSONR. DEBEVOISE,U.S.S.D.J.

Dated: August 22, 2011

16 Defendants claim that there is no caakaction for retalifion under New Jersey
common law. (Def. Br. 13). In response, Plaintd&n point to no authority suggesting that this
cause of action exists, and ditstead a case brought under lllinois law before the Court of
Appeals for the Seventh Circuit. (PIl. Br. 13). hyavent, because Plaintiffs were not entitled to
benefits under any KMBS Plans, this Court neetlopine on the existea®f a cause of action
for retaliation under New Jersey law.
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