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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MATTIE HALLEY,, SHEM ONDITI ,
LETICIA MALAVE, and SERGIO
de la CRUZ,

On Behalf of Themselves and A
Others Similarly Situated,
Civil Action No. 10-3345 (ES) (JAD)
Plaintiffs,
OPINION
V.

HONEYWELL INTERNATIONAL,
INC. and PPG INDUSTRIES, INC,,

Defendans.

SALAS, DISTRICT JUDGE

This caseinvolves the alleged environmental contamination of certain pragserin
Jersey City, New Jersey. Pending before the Court are two matigrgoint motion for final
approval ofa settlementbetweentwo of three clases of Plaintiffs and one of two Defendants,
Honeywell International Inc., (D.E. No. 415); and §ttlemenClass @unsel’s motion seeking
an award of reasonable costs, attorneys’ fees, and incentive awards\\¢D387). The Court
has receivedbjectons from individuals associated with three of the 3,497 identified properties
(D.E. Nos. 398, 406, 410 & 417).

On September 24, 2015, the Court held a Fairness Hearing. After the Hearinguthe C
requested-andthe parties submittedcertain supplems#al submissions in connection with the

pending motions. SeeD.E. Nos. 428, 430-36).
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For the reasons in this Opiniothe Court certifies théwo classesfor purposes of
settlement, grants final approval of theoposedsettlement, and awara®sts, attorneys’ fees,
and incentive awards.
I. FACTUAL & PROCEDURAL BACKGROUND

Plaintiffs allege that Honeywell International Inc. (“Honeywell”) and PPG Indestri
Inc. (“PPG”) (collectively, “Defendantsare responsible for the “wrongfeimission,release,
dischargehandling, storage, transportation, processing, and dispasediofoxic and hazardous
manufacturing byproduct Chromium Ore Processing Residue (‘COPR’) in Jersey City, New
Jersey and/or failed to “identify, remove and/or properlgnmediate hexavalent chromium,
COPR and related chromium contamination produced and created at their vespecti
manufacturing facilities.” (D.BNo. 391 (“6th Am. Compl.”) 1 1).

In particular, Plaintiffs allege th@efendants “created and dumped oveg arillion tons
of waste materials, including COPR, which contains hexavalent chromium and ather t
metals—and that, in turnthese “hazardous waste materials released airborne matter that
scattered so that persons and properties in Jersey City wetecarinue to be exposed to
hazardous materials.”Ild; 11 2, 3. The alleged “waste materials have been and continue to be a
source of hazardous substance emissions onto, within and surrounding properties andnpersons
Jersey Ci.” (Id.  4). Allegedly, “[lJarge amounts of hexavalent chromium, COPR and related
chromium contamination remain today in Jersey Cityd’ { 7).

So, the properties have allegedly been impacted by the COPR and related chemical
contaminants. (D.E. No. 44% at 12). In particular,Plaintiffs allegethat COPR “migrated”
from the followingtwo Jersey City manufacturing facilities: (1) a facility oauie 440 that was

operated by the Mutual Chemical Compafiutual”) from 1895 to 1954 (for which



Honeywell is the corporate successor); and (2) a facility located on 880 Ga&tiehue that
was operated by the Natural Products Refining Company and upgitsiPlate and Glass
Company from 1924 to 1963 (PPG is the corporate succesfldr)at 2). Defendants were
allegedly the “only generators of COPR within Jersey City, New Jérs@h Am. Compl.
20).

Plaintiffs “own or owned properties in JerseyY;iNew Jerseyand are grouped in three
classes-Classes A, B & &-depending on whertne property is located. Seeid. 11 1115, 73).
Thus, there are three classes of propenyners:Class A (plaintiff Shem Onditi is the class
representative), Clas B (plaintiffs Leticia Malavé andMattie Halley are the class
representatives), and Class C (plaintiff Sergio de la ‘Cisizhe class representative)The
pending joint motion for final approval of class action settlemancers—with limited
exceptior—Classes A and C. (D.E. No. 415¢‘Parties’ Joint Motion”) at 3, 5-6.

Briefly, Class A coversraarea near the former Mutual facilifhe “Mutual plant”)and
nearcertain propertieesn whichCOPRwas disposed efthe latter of which iseferredto by the

parties as the “Mutual Sites.ld( at 2, 6)> Class C covers a residential development known as

LIn April 2015, Sergio de la Cruz unexpectedly died. On September 2, 2015, the SOpartasf N.J(Chancery
Division-Hudson County, Probate Part) appointed Gilbert de la Cruz (Sergiotheb) as a Temporary
Administrator for the Estate of Sergio de la Cruz. In that capacity, theriBu Court ordered that Gilbert de la
Cruz have the power to exeeutny and all documents, pleadingsd settlement agreements in connection with the
matter of Halley, et al. v. Honeywell International, Inc. et 2i110cv-3345 (ES)(JAD).” (D.E. No. 418 at 4).
Magistrate Judge Dickson granted Plaintiffs’ motiawhich was made on consento substitute the Temporary
Administrator of the Estate of Sergio de la Cruz as a Plaintiff under FR@RD). (D.E. No. 418).

2 More specifically, Class A is defined as those persemscluding any governmental agencies or gomeental
actors—who “owned or own real property identified as Class 2 Residential PrqfiettiFamily)” that is “generally
bounded by Kellogg Street between the Hackensack River and Society iMd| Nlorth; Society Hill Drive North
between Kellogg Streeind Danforth Avenue; Danforth Avenue between Society Hill Drive iNartd John F.
Kennedy Boulevard West; John F. Kennedy Boulevard West betwaerfofth Avenue and Claremont Avenue;
Claremont Avenue between Route 440 and John F. Kennedy Boulevard Rvett; 440 between Claremont
Avenue and Culver Avenue; and from the intersection of Culver Avenue and ROutertthuing Northwest to the
Hackensack River—and this class “includes properties located on both sides of the boundaty stmetained in
the dass definition.” (D.E. No. 418 at 78).



Society Hill, located to the West of Class Ad.(at 6)3 The class ownership period for Classes
Aand Cis “May 17, 2010 up to and including October 1, 2014.” (D.E. No. 415-3 at 6).

The class representatives allege the following five causes of action orf béhal
themselves and thnree classes of propertyoers: Private Nuisancéth Am. Compl, Count |
at 22); Strict Liability 6th Am. Compl, Count Il at 26); Trespass (6th Am. Com@ount Ill at
30); Negligence @h Am. Compl. Count IV at 33); and Civil Conspiracy (6th Am. Compl.
Count V at 36). The relief sought includés) “a judgment in favor of Plaintiffs Onditi and de
la Cruz and the Members of Classes A and C against Honeywell for loss of propeztyaval
for all other relief, in an amount to be proven at trial, as to which they may Hdedntitluding
interest, expert fees and costs of this suit”; #23d“an injunction requiring Honeywell to
promptly and completely remove all hexavalent chromium, COPR and relatecnoaarits
from the properties of Onditi and de la Cruz, the properties of the Members ofsChaard C,
and from Disposal Area A.” (6th Am. Complk 4091 B & D).

Notably, however,here are no personal or bodily injury causes of aatidhe operative
complaint (Seegenerally6th Am. Compl). And Plaintiffs have withdrawmedical monitoring
claims relating to hexavalent chromium exposui®ee( e.g.D.E. No. 11, Original Compdint,

1 60 (“Plaintiffs and the members of the classes seek redress and damages daricelosses,
such loss of property valuegsts of medical monitoringunitive damages and other damages as
the result of the carelessness, recklessness, negligencellfudawi want violation of law by

the Defendants.”) (emphasis added)).

3 More specifically, Class C is defined as thg®gsons—excluding any governmental agencies or governmental
actors—who “owned or own residential real property identified as Class 2 ResitEnbperty (24 Family)” that is
“generally comprised of the residential development known aségotlill,’ which includes the area known as
‘Droyers Point’” within that community, and is generally boundgd_.be Court, Willow Street and Cottonwood
Street to the West, Chg Street to the South, Society Hill Drive North and Kellogg Stteghe Easy and Lyon
Court to the North-and this classificludes properties located on both sides of the boundary streets comeaimed i
class definition.”(D.E. No. 4153 at 89).
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In July 2034, Haintiffs and Honeywell informed the Court that they had reached a
settlement agreement. (D.E. No. 350). On November 7, 2014, Counsel for Plaintiffs
(“Settlement Clas€ounsel”) and Honeywelthove for preliminary approval of thelass action
settlement that, “[w]ith limited exception . . . resolves claims by owners oferdg&d progerty
within Class A and Class”Ggainst Honeywell.(D.E. No. 3671 at 4). This Court granted the
motion, whicheffectuatedhe following: (1) certification of two settlement classes for settlement
purposes; (2) preliminarily approval of the class settlement; (3) appointheattiement class
counsel; (4) appointment ofGaims Administratof; and (5) approval of forms and procedures
for class notice. SeeD.E. No. 390).

Thereafter, the Court received three objections. Hugh Brown and Richard Westby
Gibsonjointly filed a written objectiorfdated June 8, 2018pncerning their c@wned property
(D.E. No. 398). Holly Marenn#lurley filed a written objectiorfdated July 27, 2015). (D.E.

No. 410). Lastly, Maureen Chandra filed a written objecti(@ated July 31, 2015). (D.E. No.
406). On September 15, 201%)s. Chandra also filed a brief opposing the joint motion for final
approval of class settlement. (D.E. No. 417). Both HoneywellSattdement Class Counsel
responded to Ms. Chandra’s objectionSed, e.gD.E. Nos. 419 & 425).

On September 25, 2015, the Court held a Fairness Hearing pursuant to Federal Rule of
Civil Procedure 23(e)(2). At th&airness Hearingno objectors—-except for Ms. Chandra
through her counselappeared.

. THE PROPOSED SETTLEMENT

The proposed Settlement Agreement provides a $10,017,000.00evessionary

settlement fund-i.e., one in which Honeywell will not recoup any unclaimed menfy

residential property owners in Classes A and&ee e.g, D.E. No. 4153 at 9, 14).TheClaims

4 Garden City Group, LLC was the approved Claims AdministratorE.(Bo. 390 at 6; D.E. No. 435 at 1 n.1).
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Administratoridentified a combined 3,497 properties in connection with Classes A a(id.E.
No. 4154 { 17). With limited exception,he proposed Settlement Agreement does not resolve
claims against PPG and does matolve Class B membensesiding near the former PPG plant.
(SeeD.E. No. 4153 at 78).

From the $10,017,000.00 settlement furitially the parties propose6,101,575.33
would be available for distribution to membefrom Classes A and ®ecause certain
distributions would be withdrawn for attorneys’ fees, attorneys’ castgnive awards for the

class representatives, ardhanistrationexpensesas follows:

Settlement Fund $10,017,000.00
Attorney’s Fees $2,504,250.00
Attorneys’ Costs $1,191,174.67
Incentive Awards ($10,000 to Each $20,000.00
Settlement Class Representative)

Approximate Claims $200,000.00
Administration Expenses

Settlement Class Funds $6,101,575.33

(Parties’ Joint Motiorat 7).

As noted, a combined 3,497 properties from Classes A and C have been identified. As of
September 3, 2015 (which is when theaties’joint motion for final approval was filed), 2,217
valid claimshadbeen submitted for 2,085 of the 3,497 properti@.E. No. 4154  16). This
equates to nearly 60% of all eligible class propert{&s.  17). Accordingly, he allocation per

property would be



Settlement Class Funds $6,101,575
Class Properties 3,497
Allocation per Property $1,745
Number of Properties for Which 2,085
Valid Claims Have Been Filed

Claimed Funds $3,637.914
Unclaimed Funds $2,463,662
Final Allocation Per Property $2,926

(Parties’ Joint Motion at 8).

After September 3, 201%However,the Claims Administrator “received 15 additional
claims,” resulting in 2,232 valid claims being submitted for 2,089 of the 3,497 propdiés.

No. 435 1 8 & 1 8 n.3). Furthermore, the requested costs have been reduced from $1,191,174.67
to $1,140,023.77. (D.E. No. 431). The Claims Administrator, however, submitted
administration expenses &219,278.87 which is slightly more than the initially estimated
$200,000 noted above. S¢eD.E. No. 435 at 12). This leaves $6,133,447.36 as the Net
SettlemenhFund for 2,089 properties—i.e., $2,936.07 per propefgeld.E. No. 432 at 6 n.5).

If approved by the Court, the Claims Administrator intend4rail checks to all Class
Members for theipro ratashare of the Net Settlement Fund,” which will be “based on a time
weightedpro rataamount of the share allocated for that property” as provided by the Settlement
(D.E. No. 4357 1Q see alsd®.E. No. 415-3 at 14

As of the date of this Opiniohere aretwenty-eight opt-out requestas well as théhree

objections noted aboveSéeD.E. Nos. 398, 406, 410, 415%418& 417).



[ll. THE OBJECTORS’ ARGUMENTS

A. Hugh Brown and Richard Westby-Gibson

Hugh Brown and Richard Westgyibson jointly submitted an objection dated June 8,
2015. (D.E. No. 398). Mr. Brown has owned and resided at a property with Class C
boundaries from October 26, 2007 to the date of the objectidnat(1). Mr. WestbyGibson
has “ceowned and resided” at this property from July 26, 2011 to the date of the objection.
(Id.). Both individuals signed the objectionid.(at 2).

Briefly, the objection concerns the method of allocation under the settie—i.e., that
settlement payments would be apporéidto multiple property owners based on the length of
property ownership. In particular, the objection states that: “It stands tmrted the case of
Mattie Halley, et al versus Honeywell Interrmatal, Inc. et al is being brought because there may
be possible unknown detriment to the health of persons living in the vicinity of historical
‘chromium sites.” [d. at 2). The objection asserts that, “[s]ince a person’s health is an
individual entity (and not something that can be quantified or diVidesl)ocating settlements
amountgsic] based [on] the premise that [it] is a single property is untenable and ur{fdij.”

B. Holly Marenna-Hurley

Holly MarennaHurly submitted an objection dated July 27, 2015. (D.E. No. 410). Ms.
MarennaHurly contends that she “could not afford to sue Honeywell for chromium
contamination of [her] property,” but that “it is difficult to accept a settlemeapproximately
$1,800” in exchange for her “property’s worth and devaluatioid?).( Ms. MarennaHurly says
that she “feel[s] her “hands are tied.”Id.). Further, she avers that “there is potentially serious
health risks as a result of chromium contamination just being in the location neardire chr

[sic] ore processing plant.”1d.).



C. Maureen Chandra
In both written submissions and at the Fairness Hearing, Ms. Chandra objects ah sever
grounds. On July 31, 2015, Ms. Chandra filed an objection in response to the preliminarily
approved settlement. (D.Eo. 406). On September 152015, Ms. Chandra am filed an
objection in response to the joint motion for final approval of class action settlerieBt. NQ.
417).
In that SeptemberSlsubmissionshe raises at least the following three arguméhshe
Court has insufficient information to decide whether the proposed settlement redawnable
and adequatbecause there is no information concerning soil or ground water contamimation i
theclass members’ propertig®d. at 2-3); (2) releasing “unknown and unforeseduture claims
is improger, (d. at 5); and (3) although the Court mustvaluate the settlemem light of the
best possibleecovery’ Settlement Class Counsks “refused to provide the Court with an
estimate of the best possible recoverigd’ #t 4).°
Ms. Chandra asks the Court to
either (1) postpone a fairness, reasonableness, and adequacy
determination until it has the necessary information; or, (2) strike
the release of claims for contamination and remediation due to
hexavalent chromium or other c¢hieal contamination in soil and
groundwater, by using the court’s equitable powers and the parties
consent in the Settlement Agreement allowing the court to
“incorporate any other provisions as the Court deems necessary
and just.”

(Id. at 2). Ms. Chandra also objects to Settlement Class Counsel’s motion seekivayduofa

reasonable costs, attorneys’ fees, and incentive awards. (D.E. No. 407).

5 Ms. Chandra agrees that “Honeywell d&attliement]Class Counsel have resolved Maureen Chandsajsres
objection by foregoing ay prescommrunity project and instead, agreeing to distribute ‘unclaimed funds’ iirtect
classmembers.” (D.E. No. 413t 1, see als09/24/15 Tr. at 16:288:5, 63:1764:17). The Court notes that
additional objections raised by Ms. Chandra, for example at theeiSaiHearing, are recited and addressed where
relevant in this Opinion.



V. LEGAL STANDARD

Federal Rule of Civil Procedure 23(e) provides that “[tlhe claims, issues, osdsié a
certified class may be settled . only with the court’'s approval.” “The decision of whether to
approve a proposed settlement of a class action is left to the sound discretion ofritte dis
court.” In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Act{timsre Prudential”),

148 F.3d 283, 299 (3d Cir. 1998) (quoti@gsh v. Jepsonb21 F.2d 153, 156 (3d Cir. 1975)).

The “law favors settlement, particularly in class actions and other complex cases wh
substantial judicial resources can be conserved by avoiding formal litigatiore” Gen. Motors
Corp. PickUp Truck Fuel Tank Prods. Liab. Liti:GM Truck Prods.”), 55 F.3d 768, 784 (3d
Cir. 1995). Nevertheless, “[tlhe purpose of Rule 2&&p protect the unnamed members of the
class from unjust or unfair settlement&hrheart v. Verizon Wireles609 F.3d 590, 5993 (3d
Cir. 2010);see alsdn re Pet Food Prods. Liab. Litig. (“In re Pet Food"$29 F.3d 333, 349 (3d
Cir. 2010) (“We have stressed the importance of Rule 23(e), noting that a distnitacts as a
fiduciary, guarding the claims and rights of the absent class membetsrhél quotation marks
omitted)).

V. DISCUSSION

A. Class Certification is Appropriate for Purposes of Settlement

“When deciding a motion for settlement, the Court must first determine whether the
settlement class is appropriate for certification and then turn to whetherttieenset itself
should be approved.Alin v. Honda Motor Cq.No. 084825, 2012 WL 8751045, at *2 (D.N.J.
Apr. 13, 2012).

Federal Rule of Civil Procedure 23 *“is designed to assure that courts willfydéri

common interests of class members and evaluate the named plaintiffs’ and’salrbgl to
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fairly and adequately protect class interestSdllivan v. DB Investmesitinc, 667 F.3d 273,

296 (3d Cir. 2011)en banc)quotingIn re Cmty. Bank of N. Va622 F.3d 275, 291 (3d Cir.
2010). “[A] ctions certified as settlement classes must meet the same requirements under Rule
23 as litigation classes.GM Truck Prods.55 F.3d at 799. Accordingly, the Court “first must
determine that the requirements for class certification under Rule 23(a) ard (bgt.” In re

Pet Food 629 F.3d at 341. As discussed beldve, Court finds that Settlement Classes meet the
Rule 23(a) and 23(b)(3) requirements.

1. Rule 23(a): numerosity, commonality, typicality &
adequacy of representation

Federal Rule of Civil Procedure 23(a) provides that
[olJne or more members of a class may sue or be sued as
representative parties on behalf af members only if:(1) the
class is so numerous that joinder of all members is impracticable;
(2) there are questions of law or fact common to the cf@she
claims or defenses of the representative parties are typical of the
claims or defenses of the class; ddjl the representative parties
will fairly and adequately protect the interests of the class.
These four requirements are referred to k) Humerosity; (2) commonality; (3) typicality; and
(4) adequacy of representationiri re Prudentia) 148 F.3d at 308-09.
I.  Numerosity
Federal Rule of Civil Procedure 23(a)(1) requires that a class be “so numerbus tha
joinder of all members is impracticable'There is no minimum number of members needed for
a suit to proceed as a class action,” d&dle 23(a)(1)requires examination of the specific facts
of each case.’Marcus v. BMW of N. Am., LL.&87 F.3d 583, 595 (3d Cir. 2012).
Here, the Settlement Administrator has identified a combined 3,497 propeGéssses
A and C. (D.E. No. 418 1 17). The class ownership period for Classes A and C is “May 17,

2010 up to and including October 1, 2014.” (D.E. No.-81&t 6). Sp Classes A an®
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comprise multiple owners of a single property, such as the Class C propergltoBrbwn and
RichardWestbyGibson.

The Court finds that joinder of so many individeakould be impracticable and the
numereaity requirement is satisfiedSee Stewart v. Abrahar@75 F.3d 220, 2287 (3d Cir.
2001) (“No minimum number of plaintiffs is required to maintaisuit as a class action, but
generally if the named plaintiff demonstrates that the potential numipdaintiffs exceeds 40,
the first prong of Rule 23(djas been met.”).

ii.  Commonality

Federal Rule of Civil Procedure 23(a)(2) requires that “therg@aestions of law or fact
common to the class.”“Commonality requires the plaintiff to demonstrate that the class
members have suffered the same injury” and thailr tbhlaims ‘tepend upon a common
contention’that“is capable of classwide resolutionWalMart Stores, Inc. v. Duke431 S. Ct.
2541, 2551 (2011). The contentiorcegpable of “classwide resolution” if tHeetermination of
its truth or falsity will resolve an issue that is central to the validity of each one afdims in
one stroke.” Id.; see also In re NFL Players’ Concussion Injury Litig07 F.R.D. 351, 371
(E.D. Pa. 2015) (“The [commonality] standard is not stringent; only one common question is
required.”) aff'd, 2016 WL 1552205 (3d Cir. Apr. 18, 2016).

Commonalityexistshere. The allegations of Settlement Classes A and C concern COPR
contaminatior—and the related hexavalent chromium contaminatiooming from the Mutual
plant and Mutual Sites.Plaintiffs seek to hold Honeywell liable for engaging in abnormally
dangerousactivity, negligence, and the consequent nuisance in connection with this pdirporte
contamination. Ad the historical operations of Honeywell'gredecessor (Mutual)the

contamination of the Mutual plant and Mutual Sites,well as the remedial investigon and
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remedialefforts of Honeywell will be common to each class member. The Class A and C
members have therefore suffered the same inmmg their claims depend upon a common
contentiorregarding Honeywell’'s conduttat is capable of classwidesmdution. See WaMart
Stores 131 S. Ct. at 2551.

iii.  Typicality

Federal Rule of Civil Procedure 23(a)(3) requires that “the claims or defehdhe
representative parties [be] typical of the claims or defenses of the class.” “Tibalityp
requiremenis designed to align the interests of the class and the class representahe¢sheo t
latter will work to benefit the entire class through the pursuit of their owrs Jolal re Warfarin
Sodium Antitrust Litig.391 F.3d 516, 531 (3d Cir. 2004)The typicality criterion is intended to
preclude certification of those cases where the legal theories of thel pdandiffs potentially
conflict with those of the absentees by requiring that the common claims goaradhy central
to the claims of th@amed plaintiffs as to the claims of the absente&aby Neal v. Caseyl3
F.3d 48, 57 (3d Cir. 1994). “However, typicality, as with commonality, does not rehairall
putative class members share identical claim@/arfarin Sodium Antitrust Litig 391 F.3d at
53132. “Indeed, even relatively pronounced factual differences will generally aclugde a
finding of typicality where there is a strong similarity of legal theoridBaby Neal 43 F.3d at
S7.

Here, the typiclity requirement is metFor Class Athe Settlement Class Representative
is plaintiff Shem Onditi For Class Cthe Settlement Class Representative is plaintiff Sergio de
la Cruz Both Representativesontendthat their respective properties have been adversely
affected by the allegedCOPR and hexavalent chromiurmnontaminationfrom Honeywell’'s

conduct (E.g, 6th Am. Compl.{[{ 12, 15). And this contentionis typical of the Classes each
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Repregentative intends to represent. For settlement purposes, the typicality reqaiieme
therefore satisfied. See Baby Neald3 F.3d at 57 (“[Clases challenging the same unlawful
conduct which affects both the named plaintiffs and the putative class usudly sa¢
typicality requirenent irrespective of the varying fact patterns underlying the individual
claims.”).
iv.  Adequacy of Representation

Federal Rule of Civil Procedure 23(a){@quiresthat “the representative parties will
fairly and adequately protect the interests of thesclaghis requirement’has two components
designed to ensure that absentees’ interests are fully pursdéfarin Sodium Antitrust Litig.
391 F.3d at 532.

“First, the adequacy inquiry tests the qualifications of the counsel to reptesariass.”
Id.; see also GM Truck Prods55 F.3d at 801“Courts examining settlement classes have
emphasized the special need to assure that class counsel: (1) possessed adedeate;e@)er
vigorously prosecuted the action; and (3) acted at arm’s lengthtifremiefendant.”) Here, the
Court’s independent review of the background of Plaintiffs’ retained counsel shows thadl couns
is qualified, having experience with complex environmelitiglation, toxic tort litigation, and
class action litigatio.

Second, the adequacy inquitgeeks to uncover conflicts of interest between named
parties and the class they seek to represéaMaifarin Sodium Antitrust Litig.391 F.3d at 532
As discussed abovegach representative Plaintiff shar€lass A and Clas C’s respective

interests because the representatives allege that their properties have beeelynegpacted

8 As anothercourt in this District rightly noted, “[&] a result of the 2003 amendments to the Federal Rules of Civil
Procedure, the issue of appropriate class counsel is guidBdi®23(g), rather than 23(a)(4). In re Royal
Dutch/Shell Transport Sec. LitigNo. 04374, 2008 WL 9447623, at *14 n.3 (D.N.J. Dec. 9, 2008) (citation
omitted). As in that case, however, “[flor the sake of conveniencéhe adequacy of counsel is discussed here.
Id.
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from COPR and hexavalent chromiwontamination cominfrom the Mutual plant and Mutual
Sites—andthey seek the same damages as their respedtsses Further, both Onditi and de
la Cruz are subject to the same allocation of settlement funds as the other @las<hss C
members.

2. Rule 23(b)(3):Predominance & Superiority

Regarding Federal Rule of Civil Procedure 23(b), the parties contend that,dos@siof

settlementhere Rule23(b)(3) is satisfied. (Parties’ Joint Motion at 34). Rule 23(lp(8Yyides,
in relevant part, that “alass action may be maintained if Rule 23(a) is satisfied and if . . . the
court finds that the questions of law or fact common to class members predomimaéayove
guestions affecting only individual members, and that a class action is superior tavaitable
methods for fairly and efficiently adjudicating the controvérsiRule 23(b)(3) furtheprovides
that

[t]he matters pertinent to these findings include:

(A) the class members’ interests in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
controversy already beguiy br against class members;

(C) the desirability or undesirability of concentrating the litigation
of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.
“The twin requirements of Rule 23(b)(3) are known as predoménand superiority.”
In re Hydrogen Peroxide Antitrust Litigh52 F.3d 305, 310 (3d Cir. 2008).
So, under Rule 23(b)(3), “two additional requirements must be met” to certify Classes
and Cin this case“(1) common questions must predominate over any questions affecting only

individual members (the predominance requirement), and (2) class resolution mustioa $o
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other available methods for the fair and efficient adjudication of the contyoltkessuperiority
requirement” See Warfarin SodiurAntitrust Litig, 391 F.3d at 527 (internal quotation marks
omitted).

I.  Predominance

“Parallel with Rule 23(a)(2)'s commonality element, which provides thatoposed
class must share a common question of law or fact, Rule 23(b)(3)’'s predomiegurement
imposes a more rigorous obligation upon a reviewing court to ensure that issues contineon t
class predominate over those affecting only individual class memb&tdlivan 667 F.3d at
297. Thé'predominance inquiry tests whether proposéabkses are sufficiently cohesive to
warrant adjudication by representationAmchem Prods., Inc. v. Winds&@?21 U.S. 591, 623
(1997). Under Third Circuit precedent, “the focus of the predominance inquiry is on nthethe
defendant’s conduct was commas to all of the class members, and whether all of the class
members were harmed by the defendant’s cond®&ulfivan 667 F.3d at 298.

Here, thePlaintiffs seek to hold Honeywell liable for the alleged generation, disposal, and
failure to remediate CPR and hexavalent chromium contamination coming from the Mutual
plant and Mutual Sites.PlaintiffS claims stem from Honeywell's alleged conduct involving
disposal, transportation, and remediation (or lack thereof) of COPR andatssdexavalent
chromum contamination. The Court finds that the common issues here adequately predominate
over any individual issues for settlement purposes under Rule 23(b)(3).

ii.  Superiority
“The superiority requirement ‘asks the courtb&dance, in terms of fairness and

efficiency, the merits of a class action against those of alternative availabl@dseth
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adjudication.” Warfarin Sodium Antitrust Litig.391 F.3d at 5334 (quotingin re Prudentiaj
148 F.3d at 316).

The Court finds that the class action route issiiygerior method here. Nothing from the
record—including the objectors’ contentiorssuggests that individuals are more likely to file
individual actions or be able to settle and recover on individual actions. In so observing, the
Court is mindful of thecosts of litigation. Given the allegations in this case, the Court finds that
the “magnitudeof the dispute renders the class action a superior method for fairly andnéfficie
resolving the claims as compared to numerous individual suits in which litigatitsrwosld
dwarf any potential recovery.See McDonough v. Horizon Healthcare Servs., INo. 09571,

2014 WL 3396097, at *10 (D.N.J. July 9, 2014ffd, No. 143558, D15 WL 5573821 (3d Cir.
Sept. 23, 2015xee also Weissman v. Gutworio. 14666, 2015 WL 3384592, at *4 (D.N.J.
May 26, 2015) (“The class action mechanism is the superior method for bringing skeatpre
class members’ claims. It offers prompt relief and averts the undue astismoémbers would
incur in prosecuting theiclaims individually. There is no indication that any individual class
member has filed a complaint against Defendants elsewhere.”).

B. An Initial Presumption of Fairness Exists

The Court must “apply an initial presumption of fairness when reviewing @oged
settlement where(1) the settlement negotiations occurred at arm’s length; (2) there was
sufficient discovery; (3) the proponents of the settlement are expadiencsimilar litigation;
and (4) only a small fraction of the class objecteWarfarin Sodium Antitrust Litig.391 F.3d
at 535(internal quotation marks and citation omitted).

These four elements are satisfied her@s further discussed belowhd settlement

negotiations occurred at arm’s length because they occurred after almosyahareeoffact
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discovery and involved two rounds of mudidy negotiations before an experienced and skilled
third party mediator. (D.E. No. 41bat 5; D.E. No. 434). No objectdisputesany ofthis.
Moreover,the objections concernglreepropertiedrom over 3,000dentified properties. And
only Ms. Chandra opposed the parties’ joint motion for final approval of class aetitensent
and appeared at the Fairness Hearifige Court finds that, under these circumstanaesnitial
presumption ofdirness exists.
C. Analysis of he Girsh factors
Federal Rule of Civil Procedure 23(e)(2) provides that, “[i]f the proposal would bind
class members, the court may approve it only after a hearing and on finding ihdair,
reasonable, and adegeat “In this process, ‘trial judges bear the important responsibility of
protecting absent class members,” and must be ‘assur[ed] that the settkpmesgnts adequate
compensation for the release of the class claimSuillivan 667 F.3d at 319 (quoting re Pet
Food 629 F.3d at 349) (alterations in original). And, “where settlement negotiatiocedpre
class certification, and approval for settlement and certification are saoghtasieously,. . .
district courts. . . [should]be even ‘more scrupulous than usual’ when examining the fairness of
the proposed settlementWarfarin Sodium Antitrust Litig.391 F.3d at 534quotingGM Truck
Prods, 55 F.3d at 805).
In so doing, the Court must considlee Girsh factors:
(1) the complexity, expense and likely duration of the litigation;
(2) the reaction of the class to the settlement; (3) the stage of the
proceedings and the amount of discovery completed; (4) the risks
of establishing liability; (5) the risks of establishingntages; (6)
the risks of maintaining the class action through the trial; (7) the
ability of the defendants to withstand a greater judgment; (8) the
range of reasonableness of the settlement fund in light of the best
possible recovery; and (9) the range rehsonableness of the

settlement fund to a possible recovery in light of all the attendant
risks of litigation.
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Girsh v. Jepson521 F.2d 153, 157 (3d Cir. 1975) (internal quotation marks and ellipses
omitted); see alsoGM Truck Prods.55 F.3d at 785McDonough 2014 WL 3396097, at *4
(“The key question the Court must address in considering an application for appravebhe$
action settlement is whether the proposed settlement is ‘fair, reasonabélemaate.’ The
Third Circuit has set forth a number of factors relevant in making this detéionifahich are

known as] theGirshfactors. . ..” (citation omitted)).
As discussed below, the Court finds that @iesh factors—on balance-weigh in favor
of approving the proposed settlement.

(1) The firstGirsh factor:the complexity, expense anéidiy duration of the litigation

“This factor captures ‘the probable costs, in both time and money, of continued
litigation.” In re Cendant Corp. Litig.264 F.3d 201, 233 (3d Cir. 2001) (quotiGi1 Truck
Prods, 55 F.3d at 812 Here, t is unquestionable that continued litigation between Classes A
and C and Honeywell would require the parti@sd the Court-to expend significant
resources. Plaintiffs filed this suit in 2010. Honeywell filed a motioém dismiss relating to
statute of limitations andraotion for reconsideration of the Court’s decision denyingrib&on
to dismiss As the parties correctly note, fact discovery has been ongoing for appretyimat
three years-but the case is still in the potass certification, faetliscovery stage Aside from
going through expert discovery, the issue of class certification would toede resolved
(including any appeal of that issue).hdCourt expectsurther motion practiceinvolving, but
not limited to, discovery disputepptential caselispositive issues, class certification, gre
and postial submissions

The Courtalso expects that-given the allegations in this casétrial of this class action

would be a long, arduous process requiring great expenditures of time and money on behalf of
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both the parties and the court,” which “clearly counsels in favor of settleme3d&”In re
Prudential 148 F.3d at 31&ee alsdGM Truck Prods.55 F.3d at 812 (“[T]his settlement made
its remedies immediately available and avoided the substantial delay and etyznseuld
have accompanied the pursuit of this litigatipn.After all, this caseinvolves complex legal
issuesand technical disciplinesuch as environmental science, air modeling, and property
valuation. Including both Classes A and C, thisvolveswell over 3,000 residential properties.
And, for example, thelasswide diminutionin-property analysiseeminglyrequired forpart of
Plaintiffs’ requested relief appears legally and factually compkacordingly, the Court finds
that the firstGirsh factor weighs in favor of approving the settlement.

(2) The secod Girshfactor: the reactioof the class to the settlement

“In an effort to measure the class’s own reaction to the settlement’s termttydireurts
look to the number and vociferousness of the objecto®W Truck Prods.55 F.3d at 812. A
“vast disparity between the number of potential class members who receiveel oiothe
Settlement and the number of objectors creates a strong presumption thattdhig/ésghs in
favor of the Settlement, and the objectoratguments otherwise are not convimgcin In re
Cendant Corp. Litig.264 F.3dat 235.

Here, from early June 2015 tcearly September 2015, the Claims Administrator sent
approximately 5,500 claim packetsvhich includeda notice of proposed class action settlement
providing, among other thingshe settlement termand aclaim-andrelease form. (D.E. No
415-4 19; D.E. No. 435 T 2). 2,232 valid claims were submitted for 2,089 of the 3,497
properties. (D.E. No. 435 1 8 & 1 8 n.3). This reflects a response rate of nearlyl80%08).

As noted abovethere have been ontwenty-eight opteut requests antthreeobjections. Given
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the relative minimal number of objectors and epats the Court finds that the secoirsh
factor weighs in favor of approving the settlement.

To be sure, the Court doesn't find that the objectors’ arguments compel a different
finding.” Namely, the Court agrees with the settling parties that the joint objectiblugif
Brown and Richard Westb@ibsonmust be overruled becautiee Settlement resolves claims
conerning alleged damage to property, ot personal injury bodily injury or medical
monitoring claims In fact, the Settlement explicitly pralgs that‘[p]ersonal injury, bodily
injury, and medical monitoring claims (if any) aret Released Claims.”.E. No. 4153 at 78
(emphasis addef) Accordindy, the Court overrules thi®bjection because it rests on a
misplaced premise (i.e., that this Settlement resolves claims concerningghelosalily injury
or medical monitoring).

Ms. Holly MarennaHurly’s objection likewise appears to rest, in part, on health risks.
But, as with the previous objectiothe Court agrees with the settling parties that the Settlement
concerns property damage without the release of claims for personal injury, ibpdiy, or
medical monitoring.Ms. MarennaHurly alsocontends that “it is difficult to accept a settlement
of approximately $1,800” in exchange for her “property’s worth and devaluation.”. (hE
410). As an initial matter, the settlement amount that Ms. Maréturdy references has
changed since she filed her objection; it is now approximately $2,996reover, as this
Opinion sets forth, Plaintiffs face an uncertainty of success. This holds teweyaérs of
discovery, consultation with experts, and mdHly negotiations before an experienced mediator.
And the Court is mindfuthat 2,232 valid claimshave been submitted for 2,089 of the 3,497
properties. Given the risks, the immediate benefit that the Settlement provides must bedafforde

due credit. Ms. Marenna-Hurly’s objection is overruled.

" The Court also addresses arguments from the three objections elsewhir©iriion, as relevant.
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(3) The thirdGirshfactor: the stage of the proceedings #melamount of
discovery completed

“This factor ‘captures the degree of case development that class counsel have
accomplished prior to settlement. Through this lens, courts can determine wiwthsel had
an adequate appreciation of the merits of the case before negotiating.€ Cendant Corp.

Litig., 264 F.3d at 235 (quotifgM Truck Prods.55 F.3d at 813).

This case was filed in 2010. vér the course of almost three years, extensive discovery
was exchanged regarding class certification and related meu¢esissloneywell produced over
one million pages concerning, among other things, the history of contamination, status of
remediationefforts, regulatory communications, and sampling and monitoring data. Further,
discovery included depositions of third parties such as authors of certain sttefiesoed in the
Plaintiffs’ complaint, regulators, and Honeywell's remediation contracté&nd the Class
Representatives for Classes A and C each provided deposition testimony and responded to
interrogatories and document requests.

The type and amount of discovery extends beyond dferview, and the Court is
satisfied that Settlement Cla€ounseland Honeywell have conducted sufficient discovery to
inform settlement negotiationsindeed, the proposed settlement results framt only the
discovery—but alsotwo rounds of multday negotiations before Eric D. Greem experienced
and skilledthird-party mediatowhose background the Court has independently revie\(&ee
Parties’ Joint Motion at 5; D.E. No. 43dee als®/24/15 Tr. at 10:87). The Court finds that

the thirdGirshfactor weighs in favor of approving the settlement.
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(4) & (5) The fourthand fifth Girshfactors: the risks of establishingability & the
risks of establishing damages

“By evaluating the risks of establishing liability, the district court can examived the
potential rewards (or downside) of litigation might have been had classedalected to litigate
the claims rather than settle themGM Truck Prods.55 F.3d at 814 The fifth Girsh factor
“attempts to measure the expected value of litigating the action rather than setdlintpet
current time.” Id. at 816. So, “[t]he fourth and fiftGirshfactors survey the possible risks of
litigation in order to balarecthe likelihood of success and the potential damage award if the case
were taken to trial against the benefits of an immediate settlemeamne’Prudentia) 148 F.3d at
319.

Here, Settlement Class Counsel and Honeywwlve directly opposingviews as to
liability and damages Settlement Class Counsebntends that Honeywell has already been
found strictly liable for the disposal of chromium waste in Jersey Citgrti€R®’ Joint Motion at
20 (citingInterfaith Cmty. Org. v. Honeywell Int’l, Inc263 F. Supp. 2d 796, 8%MD.N.J. 2003),
aff'd, 399 F.3d 248 (3d Cir. 2005)))Settlement Class Counsel highlights that, in September
2008, the U.S. Agency for Toxic Substances and Disease Regifiing (vith certain New
Jerseystate agencies) determined that residents living near the Class A and CtaesmGnities
had as high as a 17% increase in the incidence of lung cancer when comparethevith o
populations inside and outside of Jersey City. (Parties’ Joint Motion at&fjlement Class
Counsel also citesa 2008 study by the University of Medicine and Dentistry of New
Jersey/Robert Wood Johnson Medical School and Environmental & Occupational Health
Sciences Institute, which purportedly found hexavalent chromium dudeialihomes sampled
in Jersey City. I¢l. at 2021). Settlement Class Counderthercites a New Jersey Department

of Environmental Protection peegviewed risk assessment that purportedly shows that the
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appropriate residential cleanup criteria is ‘mxl of magnitude below the existing levels
surrounding Plaintiffs’ homes.”Id. at 21).

So, Settlement Class Counsaigues that a jury could find in favor of Plaintiffs given the
case law, varioustudies (includinge abovementioned studies)ocumets and testimony
assembledhrough discovery, and with expert testimonyd.)( To be sureSettlement Class
Counselasserts that Plaintiffs’ claims are not ti&red. [d. at 22). And, as fodamages,
Settlement Class Counssbntendghat Plaintifs would proffer expert testimony showing that
the historie—and ongoing-chromium contamination has caused a claiske diminution in
property value (Id.). This diminution in value isallegedly caused “by the presence of
chromium contamination, independent of any other factors, including any-watlereconomic
recession.” I¢l.).

In opposition Honeywell contends that Plaintiffs “will face considerable difficulties in
establishing both liability and damages, and that Plaintiffs will be unable to dclasswide
basis.” (d. at 16). Indeed, Honeywell argues thah view of certainsampling data-neither
COPR nor chromium disposed on the Mutual Sites migrated into either the Class #s®1CCl
areas (or otherwise contaminated Plaintiffs’ propertie@ll.; see als09/24/15 Tr. at 99:23
102:13 (identifying, from Honeywell's point of view, the alleged weaknessekintiHs’ case
for purposes of liability)).

In fact, Honeywell cites certain governmental studies purportedly showing thss @la
and Qass C members have not been injure&eefParties’ Joint Motionat 1617). “Thus,
Honeywell contends that any fear or concern regarding the presence of chrbomurthe
Mutual Sites is not reasonable and is contradicted by other discovery obtaiheccase; these

and other issues, like causation and injury, present substantial obstaclesffangea litigation
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class.” (d.). To be sure, Honeywell argues that “considerable evidence of public avseaognes
the chromium issue in Jersey City may preclude Plaintiffs’ claims based ote sthlimitations
grounds.” (d. at 19).

Honeywell also challenges that the property values of Classes A and eCbhan
negatively affected. Id. at 18). It argues that, if this case were to proceed, “Honeyveeild
proffer expert testimony that there has been no discernable diminution in propkrey v
attributable to the Mutual Sites.1d(). In fact, Honeywell avers that there @ist and ongoing
substantial remediation and redevelopment eHevihich undrcutsPlaintiffs’ diminution-of-
value argument(Id. at 1819).

It is apparent that this is a complex case that involves plainly divergent vieebidity
and damages. VEn if this case were to traverse class certification and summary judgment
challenges, Plaintiffs faces a real risk that a jury could find no liabiliBee(e.g.id. at 2223
(“Settlement Class Counsel is also cognizant of a possible defense bywédinasto the issue
of causation, given Honeywell's assertion that any alleged presencgavialent chromium on
class members’ properties are consistent with background levels armhaigent with what is
seen in other areas of New Jersey with no history of chromium production.”)).

But, even setting asidthe issue of liability, it seems that there would be a significant
battle of expert®n damagesSeeln re Cendant Corp. Litig.264 F.3d at 239 (“[T]he damages
determination proffered by Lead Plaintifixpert is complex and hard to follow, freighted with
involved calculations and conceptually difficult issues. Were a jury confrontedcamipeting
expert opinions of corresponding complexity, there is no compelling reason to thirknxtbakd
accept Lad Plaintiff's deermination rather than Cendant’s, which would posit a much lower

figure for the Class’s damages.” (emphasis in original)).
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Giventhe apparenuncertainty of success, the Cofinds that the fourth and fiftksirsh
factors weigh in favoof approving the settlement.

(6) The sixthGirshfactor:the risks of maintaining the class action through the trial

“Under Rule 23, a district court may decertify or modify a class at amy ¢iuring the
litigation if it proves to be unmanageablelh re Prudentia] 148 F.3d at 321.Notably, “the
prospects for obtaining certification have a great impact on the rangeowérg one can expect
to reap from the action.’'GM Truck Prods.55 F.3d at 817But “[t] here will always be &isk’
or possibliity of decertification, and consequently the court can always claim thigr faeighs
in favor of settlement. In re Prudentia) 148 F.3d at 321.

Here, “Settlement Counsel acknowledges that Honeywell intends to challenge clas
certification in a litigéed context and recognizes that there is no guarantee that this Court will
certify all, or any, of Plaintiffs’ claims.” (Parties’ Joint Motiat 23). As alluded to above,
“class certification is always conditional and may be reconsitieraddthere does't seem to
be any particulafreason why the Court would decertify or mgdihe class.” See Wissman
2015 WL 3384592, at *6. The Couhereforefinds that the sixtiirsh factor is neutral.

(7) The seventl@irsh factor:the ability of the defendants to withstand a
greater judgment

This factor “is concerned with whether the defendant[] could withstand a juddonemt
amount significantly greater than the Settlemenh”re Cendant Corp. Litig.264 F.3d at 240.
To this extentSettlement Class Counsel and Honeywell submit the following:

Plaintiffs contend that if the case were to proceed to trial, Plaintiffs
would continue to pursue substantial damages against Honeywell.
However, although Plaintiffs have alleged substantial damages, the
risk that Plaintiffs would not be able to sustain their claims, either
at class certification, or on the merits, or would be able to recover
damages in a less substantial amount, supports approval of the
settlanent given that the Settlement Agreement provides
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substantial and immediate relief to the Settlement Class Members.
Because of this, the ability of Honeywell to withstand a greater
judgment is of diminished importance here

(Parties’ Joint Motion at£25(emphasis added3ee als®/24/15 Tr. at 24:18-25)3

The Court agrees. Even if Honeywell could afford a greater amount than tleen8ett
would require, that doesn’t support “rejecting an otherwise reasonable settlei@eatSaini v.
BMW of N. Am., LLCNo. 126105, 2015 WL 2448846, at *11 (D.N.J. May 21, 2015) (“[T]he
Court is satisfied that the settlement is fair, reasonable, and adequpiie, thespossibility that
Defendant could pay a greater sum.”).

So he circumstances here diminish ihgortance of the seventhirsh factor, and this
factor isnot relevant to the Court’s evaluation herefee Yong Soon Oh v. AT & T Coi225
F.R.D. 14215051 (D.N.J. 2004) (“There is no question that being the large conglomerate that it
is, the defendant could have withstood a significantly greater judgment. \Whikadtor would,
therefore, seem to weigh against the proposed settlement, the difficulties thdfgphaould
have had in certifying a damages class and proving damages diminish the importdnse of
factor here.); see alsavicDonough 2014 WL 3396097, at *8 (“This factor is not relevant to the
Court’s evaluation.”).

(8) & (9) The eighh and ninthGirsh factors: the range of reasonableness of the

settlement fund in light of the bgsbssiblerecovery& the range of reasonableness of the
settlement fund to a possible recovery in light of all the attendant risks of litigation

“The last twoGirsh factors ask whether the settlement is reasonable in light of the best
possible recovery ahthe risks the parties would face if the case went to trialfe Prudentia
148 F.3d at 322see also Pro v. Hertz Equip. Rental Conigo. 063830, 2013 WL 3167736, at
*5 (D.N.J. June 20, 2013) (“THenal two Girsh factorsaretypically consideredn tandem”). In

other words, the “last tw@irsh factors evaluate whether the settlement represents a good value
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for a weak case or a poor value for a strong cagéaifarin Sodium Antitrust Litig.391 F.3cdat

538 “In order to assess the reasonabkmof a proposed settlement seeking monetary relief,
‘the present value of the damages plaintiffs would likely recover if ssitdtegppropriately
discounted for the risk of not prevailing, should be compared with the amount of the proposed
settlement.” In re Prudentia] 148 F.3d at 32Zquoting GM Truck Prods.55 F.3d at 806).

“The fact that a proposed settlement may only amount to a fraction of timiglatecovery does

not, in and of itself, mean that the proposed settlement is grossly inadegdashould be
disapproved In re Cendant Corp. Sec. Litigl09 F. Supp. 2d 235, 263 (D.N.J. 2000) (internal
guotation marks and citation omitted).

Ms. Maureen Chandra argues that the ei@hitish factor “requires the court to evaluate
the settlement in light of the best possible recovedyiit that “[Settlement] Class Counsel
refused to provide the Court with an estimate of the best possible recoveryheugh Class
Counsel ‘retained and consulted with experts’ concerning loss of propastyasadl presumably
seeks reimbursement of those expert expenses from the settlement.” (D.E. No 4quoting (
Parties’ Joint Motion at 24)). She also contends that the Court has insufficiemanéor to
decide whether the proposed settlement is fair, reasqraaiileadequate because there is no
information concerning soil or ground water contamination in the class membepgrpes.

(Id. at 2-3).

Settlement Class Counsel “has not speculated as to tivbabest recovery Plaintiffs
could have obtained had they decided to pursue their claims, but contends that the proposed
Settlement Agreement is fair, reasonable, and adequate given that the vammeafiate
recovery outweighs the mere possibility ofure relief after protracted and expensive litigation.”

(Parties’ Joint Motion at 24)For its part,Honeywellstatesit “would proffer expert testimony
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that there has been no discernable diminution in property value attributable to tred Sites
and that additional evidence demonstrates that Plaintiffs and Class Members haveemot be
damaged at all.” Id.). Further, both contend that “continuing to litigate this case through class
certification, summary judgment, and trial will be a lengthy, cocapdid, and expensive
process™in addition to the likelihood of an appeal, the related coststrendttendandelay of
final resolution. Id.). The Court is persuaded by #ettlingparties contentions.

Moreover,the Court finds convincing Honeywsl argument that requires testing of the
Class Members’ properties before the Settlement Agreement is approved “essdntially
require the Court to try the case in the context of a settlement hearing, thusgdfeatvery
purpose of settlement, which is to avoid the delay and expense of continued litigatioB.” (D
No. 419 at 2 It is of course true that “[w]hen the parties have not supplied the information
needed for the court to determine whether the settlement is fair, reasondbéelegnatethe
court may affirmatively seek out such informationii’ re Pet Food 629 F.3d at 351. Buhis is
not a situation whermeo information exists; this appears to be a situation where Settlement Class
Counsel and Honeywell disagree as to the significance and impact of theatdortihat does
currently exist. CompareParties’ Joint Motion at &8 with Parties’ Joint Motion aR0-21
(providing opposing positions basedresearch andtudies)).

Accordingly, the Court agrees with Settlement Class Counsel that there is no fatal flaw
by not having an estimate of the best possible recovery. Determining the bddepessvery
in this cae appears to risk either beiagceedingly speculativeor exceedingly burdensome by
compelling litigation to continue, including further fact discovery and-dldivnh expert
discovery, all of which this Settlement seekavoid The key is tht this Settlement, like others

approved in this District, “yields substantial and immediate benefits, and @sisr&ble in light
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of the best possible recovery and the attendant risks of litigatitile or no recovery at all.”
See, e.g.Varacallo v.Mass. Mut. Life Ins. Cp.226 F.R.D. 207, 240 (D.N.J. 2003p re
Processed Egg Prods. Antitrust Litig302 F.R.D. 339, 360 (E.D. Pa. 2014) (“Certainly,
calculating the best possible recovery againstI@aine for the class in the aggregate is
‘exceedimgly speculative’ at this point in time given the previoudigcussed risks of
establishing liability and damages associated with this complex litigation, evenowshsidering
that treble damages are technically avadalidbr recovery under PlaintiffsSherman Act
claim.”).®

The Court has also carefully considered Ms. Chandra’s objection that then8ettle
release “includes ‘UNKNOWN'’ and ‘UNFORESEEN'’ claims that class memberg hmsge in
the future.” (D.E. No. 417 at 5 (quoting D.E. No. 435t 8)). She argues that “[i]t is
impossible for anyone to evaluate an unknown and unforeseen future event” and f[n]eithe
Honeywell nor [Settlement] Class Counsel have provided the court with any methoduttesva
unknown and unforeseen future claimslfd., Ms. Chandra avers that, because “the court is
unable to evaluate unknown and unforeseen future claims, the release of such diaiahgas
the Settlement Agreement.”ld(; see alsd/24/15 Tr. at 68:1:24 (“Therelease says yoare

releasing contamii@n and remediation claims.”)).

8 Further, the Court is mindful that Settlement Class Counsel may loaceras that, even if “plaintiffs’ merits
phase damages expert had finalized his damages model at this stagdighthmn I(which he has not), it would be
prejudicial to force plairiffs to disclose that figure while the case against PPG is proceeding.” ND.E.25 at 6

n.6). To be sure, Ms. Chandra argued that this poses a conflict of interest bechatelass counsel is saying that
class B would be prejudiced by class coupsetiucing an expert report showing the many levels of damages for the
current plaintiffs” in connection with the eigh@irsh factor. (9/24/15 Tr. at 90:189, 121:211). The Court agrees
with Settlement Class Counsel that Ms. Chandra’s argumest aeshe assumptiorthat an estimate of the best
possible recoveris required This case has been bifurcated into a Class Phase and a Merits Phase, and this case is
still in the Class Phasemeaning that the Merits Phase damages expert has not completedgedanodel. (D.E.

No. 432 at 11). fie Court finds that precedent does not compel rejecting a settlement and Riggntiffs’ expert

to provide a damages modgslthis juncture, thereby risking excessive speculation, additional @ogdtor delay
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The Court disagrees. The Settlement provides, in relevant part, that “Reldaises’ C
include claims

arising out of the ownership of-4 family residential
property in Settlement Class A area or Settlement Class C
area, including without limitation punitive damages, in
either law or equity, under any theory of common law or
under any federal, state, or local law, statute, regulation,
ordinance, or executive order that the Class Member ever
had or may have in the future, whether directly or
indirectly, that arose from the beginning of time through
execution of this Agreement, WHETHER FORESEEN OR
UNFORESEEN, OR WHETHER KNOWN OR
UNKNOWN TO ALL OR ANY OF THE PARTIES, that
arise out of the release, migration or impacts or effects of
COPR, hexavalent chromium, or other chemical
contamination (a) originating from the Mutual Facility at
any time through the date of this Agreement or (b) present
on or released or migrating at or from Study Area 5, Study
Area 6 South, Study Area Morth, Study Area 7, or Site
119 at any time through the date of this Agreement,
including but not limited to property damage, remediation
costs, diminution of value to property, including stigma
damages, loss of use and enjoyment of property, fear,
anxigy, or emotional distress as a result of the alleged
contamination.

(D.E. No. 4153 at 78).

As Honeywell notes, an individual mot forgoing the possibility of all relief. Rather, as
went undisputed by Ms. Chandra at the Fairness Hearing, such an individual could turn to the
New Jersey Department of Environmental Proteettand Honeywell would have to remediate
pursuant to the New Jersey Spill Act, N.J.S.A. 5&3Q.1. (9/24/15 Tr. at 103:484:14). In
other words, the Release doesd require gving up an ability to obtain remediation all together;
it releasesan ability to seek damages from [Honeywell]. above and beyond the remediation
that the state would require.Id( at 104:1014). And the Court finds significant that Honeywell

has been conducting remediation at each of the COPR disposal sites thdtsFiave alleged
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were assaated with Mutual's operatiorifpursuant to several different federal and state orders,
and under the supervision of both the New Jersey Department of Environmental Protetaon a
Special Master appointed by the United States District Court of the Districewf Jérsey.”
(Parties’ Joint Motion at 189, see als09/24/15 Tr. at 94:®9:20 (detailing the history,
knowledge, and status of contamination egrdediation efforts using demonstratives)).

In so finding, the Court is not substituting “the parties’ assurances or conclusory
statements for its independent analysis of the settlement ter8seD.E. No. 417 at 3 (quoting
In re Pet Food 629 F.3d at 350)).The Court has carefully considered several issues, including
the definition and sape of the Released Clairaad that well over 2,000 valid claims have been
submitted for 2,089 of the 3,497 identified properties. Indeed, the Court is particolgmiyant
of the “overriding public interest in settling class action litigatioWarfarin Sodium Antitrust
Litig., 391 F.3d at 535and this Settlement provides an immediate benefit to those many
individuals who have filed claimsSee Sullivan667 F.3dat 324 (“[S]ettlement is a compromise,
a yielding of the highest hopes in exchange for certainty and resolutisee)alscAm. Int’l
Grp., Inc. v. ACE INA Holdings, IndNo. 072898, 2012 WL 651727, at *11 (N.D. Ill. Feb. 28,
2012) (“The court will not dismantle this settlement for the sake of one clasbearisranique
demands, particularly when the class member . . . had the right (and thg toegptsout and
pursue its individual claims without disturbing the settlement for the rest of theé)class

Accordingly, the Courfinds that the last tw&irsh factorsweigh in favor of approval
over the objection of Ms. Chandra.

Summary of the Court’s Analysis of tkgrshfactors

“The district court must make findings as to each of the @inghfactors in order to

approve a settlement as fair, reasonable, and adequate, as reqiRee Bg(e) In re Pet
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Food 629 F.3d at 350. The Court concludes tha@GHhsh factors weigh in favor of approval of
the Settlement here. This Settlement Agreement provides immediate beneétsly 60% of
the identified properties. It was reached after appropriate demgsh negotiations before an
experienced mediator. The Court finds the Settlement Agreement thus refssttement that
is fair, reasoable, and adequate given the history, risks, and complexities associated swith thi
case.
D. Notice is Adequate
Federal Rule of Civil Procedure 23 “contains two distinct notice provisiors.re
Prudential 148 F.3d at 326.“For classes certified under 23(b)(3), members must be provided
with ‘the best notice practicable under the circumstances, including individtiae to all
members who can be identified through reasonable effovWgissman2015 WL 3384592, at
*4 (quoting Fed. R. Civ. P. 23(c)(2)(B)). Further, because simultaneous certificatidasse€
A and C are sought, as well as apprafahe proposed Settlement, “notice must satisfy both the
requirements of Rule 23(c)(2)(B) and Rule 23(e)(1)i' re NFL Playrs’ Concussion Injury
Litig., 307 F.R.D. at 382-83.
Federal Rule of Civil Procedure 23(c)(2)(B) provides that, “[flor any desgsied under
Rule 23(b)(3), the court must direct to class members the best notice thaticaplacinder the
circumstaces, including individual notice to all members who can be identified through
reasonable effort.” This Rule further provides that the notice
must clearly and concisely state in plain, easily understood
language: (i) the nature of the action; (ii) the definition of the class
certified; (iii) the class claims, issues, or defenses; (iv) that a class
member may enter an appearance through an attorney if the
member so desires; (v) that the court will exclude from the class
any member who requests exclusion; (vi) the time and manner for

requesting exclusion; and (vii) the binding effect of a class
judgment on members under Rule 23(c)(3).
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And Federal Rule of Civil Procedure 23(e)(1) provides that “[tlhe court mustt direc
notice in a reasonable manner to akssl members who would be bound by the proposal.”
“TheRule 23(e) notice is designed to summarize the litigation and the settlement ands® app
class members of the right and opportunity to inspect the complete settlementiscpaygers,
and pleading filed in the litigation.” In re Prudentia] 148 F.3d at 327. Notably, due process
requires that notice be “reasonably calculated, under all the circumstancegsjide aperested
parties of the pendency of the action and afford them an opportuitgdent their objections.”
Mullane v. Cent. Hanover Bank & Trust C839 U.S. 306, 314 (1950).

The Court finds that the notice requiremeiimt terms of both content and method of
dissemination-is satisfied. Regardingcontent, each Notice (i.e., to G&®A members and Class
C members) provides information concerning: class members’ rights and olplggati
connection with the proposed Settlement; procedures for opting out, submitting elathiding
objections; the consequences of class membergadiahe nature of the claims covered under
the proposed Settlement; and the possible relief availaBleeD(E. No. 4154, Exs. A & B).
Each Notice also discusses the litigation, the terms of the settlementgaeth the way the
Classes are defined this actior—provides a map and street boundarieee(id).

The Noticeinitially provided a deadline of July 31, 2015Id.. Settlement Class
Counsel and Honeywell asked to extend this deadline to August 31, 2015 to: (1) gifa tinee
appropride state court to appoint a temporary administrator in light of the unexpectedofleath
one of the class representatives (Sergio de la Cruz); and (2) “allow miaiadditional time to
file their Proofs of Claim” because “numerous claimants . . . haveessgd a desire to submit

Claims but require additional time.” (D.E. No. 401). Finally, Claim and Release foenmts
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provided. (D.E. No. 418, Exs. A & B). Accordingly, the Court extended the deadline for
claims, opt-out requests, and objections from July 31, 2015 to August 31, 2015. (D.E. No. 411).

Regarding distributionstarting on June 1, 2015, individual notices were sent by First
Class Mail to each property owner at his or her mailing address basateomlia, information
obtained from county property records. (D.E. No.-41%f 35). If, however, county property
records show that the property owner did not live at the subject property, Noticenw&s Isoth
the property owner’s mailing address (based on the available records), as todle address
of the subject property itself.ld¢). This round of mailing constituted nearly 5,000 individual
notices to potential class members at both the eligible class property and addregs. I4. 1
5).

On July 14, 2015, the Claims Administrator sent a second round of notices via First Class
Mail—in postcard form-to any eligible class member that had not yet filed a claim fordh.J (

7). This postcard informed recipients of the following: the July 31, 2015 deadline; a cognmunit
meeting tlat was going to be held on July 22, 281t6e Claims Administrator’s tofree number

and website so that recipients could request copies of the original Notice @ldim and
Release form, and certain other features of the settlemdnt. (

The website was dedicated to the Settlemend. §(13). On the website, the Claims
Administrator posted a copy of the Settlement Agreement, the individual maikece®\ahe
relevant deadlines, and certain other settlemslated materials. 1d.). The Clams
Administrator also establisheeand continues to maintaira toll-free telephone number to
accommodate inquiries from potential class members and respond to quedtofisl2( D.E.

No. 435 § 3). This hotline is accessible every day, 24 hours—aatalyduring regular business

® The stated purposef the community meetingwas to answer any questions regarding the proposed Settlement
Agreement.(D.E. No. 4154 110). The Claims Administrator was available at the meeting to distribute adition
copies of Notices and to help recipients complete Claims and Release Hatins. (
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hours, callers can speak with a representative. (D.E. Ne4 4[1%2). The settlement website
displayed the abovmentioned extensiofi.e., from July 31, 2015 to August 31, 2015(D.E.
No. 415-4  13).

On July 17, 2015, th€laims Administrator sent a third round of notices to owners of an
additional 160 Settlement Class Properties that were first identified duringptingecof the
notification process. Iq.  8). In total, the Claims Administrator sentia mail or email—

5,497 individual notices to subject property address and mailing addresses basethian cer
publicly available information. Id. T 9).

Further, the Notices were published in a newspaper of general circulatioisey Tty
called theJersey Journal (D.E. No. 4154 | 11). This ran once a week for four consecutive
weeks starting on June 1, 2015, with instructions on how to view the Notice in Spddih. (
Notably, this publicatior-not only provided similar information as the more detailed mailed
Notices—but also directed individuals tihe settlement website for further information and to
retrieve copies of the Claim and Release Forah. (] 11, 13; D.E. No. 415-4, Ex. D).

Finally, on November 14, 2014, Honeywell served notice, as requirethebylass
Action Fairness Act, 28 U.S.C. § 1715, on the U.S. Attorney General and on the attorneys
general for each of the fifty statemnd no official took any action to oppose the proposed
Settlement.(Parties’ Joint Motion a28; 9/24/15 Tr. at 35:20-36:10).

Given this substantial effort, and having no received no objection to the substance or to
the method of notice, the Court finds that tdetice here meets the requirements that Due

Process and Federal Rule of Civil Procedure 23 mandates.
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E. Plan o Allocation
“The Court must determine whether tlian of Allocation contemplated in the
Settlement Agreement is ‘fair, reasonable, and adequale ré Ins. Brokerage Antitrust Litig.
297 F.R.D. 136, 147 (D.N.J. 2013) (quoting Fed. R. Civ. P. 23(e)(2)). The Court finds that the
proposed plan of allocation figir, reasonable, and adequbtrause it treats all Settlement Class
Property equally by allocaigy the samepro rata amount of the funds to that property. And,
where there are multiple property owners, the plan provides that eaehnis entitled to a time
weightedpro ratadistribution.
VI. ATTORNEY S’ FEES, EXPENSES,AND INCENTIVE AWARDS
Settlement Class Counsel seeks an award of reasonable costs, attorngyanhdees
incentive awards. (D.ENo. 397). Specifically, Settlement Class Counsel requests the
following: (1) $2,504,250 in attorney fees, (D.E. No. 432 at 4); (2) $1,140,023.77 in costs, (D.E.
No. 431); (3) $219,278.87 in claims administration expenses for the Claims AdminisDaior, (
Nos. 432at 6n.5 & 435 atex. A); and (4) $0,000 in incentive awards for each representative
from Class A and Class C, (D.E. No. 415-3 at 20).
Federal Rule of Civil Procedure 23(h) provides thglin a certified class action, the
court may award reasonable attorney’s fees and nontaxable costs that areealiiyolaw or by
the parties’ agreement.” It further provides, in relevant part, that the fotiqgrvocedures apply:
(1) A claim for an award must be made by motion urRige
54(d)(2) subject to the provisions of this subdivision (h), at a
time the court sets. Notice of the motion must be served on all
parties and, for motions by class counsel, directed to class

members in a reasonable manner.

(2) A class member, or a party from whom payment is sought, may
object to the motion.

(3) The court may hold a hearing and must find the facts and state

-37-


https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR54&originatingDoc=NC687F790B96311D8983DF34406B5929B&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4be3000003be5
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR54&originatingDoc=NC687F790B96311D8983DF34406B5929B&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4be3000003be5

its legal conclusionsnder Rule 52(a).

A. Attorneys’ Fees

The District Courtabuses its discretion in awarding attorneys’ fees if it fails to: apply the
proper legal standard; follow proper procedures in making its determination; oramagesrd
upon findings of fact that are clearly erroneodis.re Cendant Corp. PRIDES Litig243 F.3d
722, 727 (3d Cir. 2001kee also In re Rite Aid Corp. Sec. Litig96 F.3d 294, 3602 (3d Cir.
2005) (“Notwithstanding our deferential standard of review of fee determinatiand)awe
required district courts to clearly set forth their remsg for fee awards so that we will have a
sufficient basis to review for abuse of discretion. . . . [W]e remind the trial douetsgage in
robust assessments of the fee award reasonableness factors when evaluatingieste@ 18q,
“[iln a class e@ion settlement, the court must thoroughly analyze an application for ggbrne
fees, even where the parties have consented to the fee awdatallo, 226 F.R.D. at 248
(citing GM Truck Prods.55 F.3d at 820).

“Attorneys’ fees requests are gengrabssessed under one of two methods: the
percentagef-recovery (‘POR’) approach or the lodestar schem8ullivan 667 F.3dat 330.
The Third Circuit permits using the POR method for a “common fund” case such as this one.
See id. see alsoln re Cendant Corp. PRIDES Litig243 F.3d at 734 (“The percentagke
recovery method has long been used in this Circuit in confomwheases.”).

“In determining what constitutes a reasonable percentage fee award,ch clstri must
consider the ten factors” @unter v. Ridgewood Energy Cor23 F.3d 190 (3d Cir. 2000) and
In re Prudentia) 148 F.3d 283.In re Diet Drugs 582 F.3d 524, 541 (3@ir. 2009). These
factors are:

(1) the size of the fund created and the number of beneficiaries, (2)
the presence or absence of substantial objections by members of
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the class to the settlement terms and/or fees requested by counsel,
(3) the skill aad efficiency of the attorneys involved, (4) the
complexity and duration of the litigation, (5) the risk of
nonpayment, (6) the amount of time devoted e tase by
plaintiffs’ counsel, (7) the awards in similar cases (8) the value
of benefits attributable to the efforts of class counsel relative to the
efforts of other groups, such as government agencies conducting
investigations, (9) the percentage fee that would have been
negotiated had the case been subject poivate contingent fee
arrangement at the time counsel was retained, and (10) any
innovative terms of settlement . .

Id. (citations omitted).

“The Gunter/Prudentiafactors are not exhaustive. ‘In reviewing an attorneys’ fee award
in a class action settlement, a district court should consider [those] factors . . .nyastea
factors that are useful and relevant with respect to the particular fatis chde.” Id. at 541
n.34 (quotingnre AT & T Corp, 455 F.3d 160, 166 (3d Cir. 2006)%0, “[tlhe factors listed
above need not be applied in a formulaic way. Each case is different, and in certairocase
factor may outweigh the restGunter, 223 F.3d at 195 n.1.

To be suref[i]n evaluating a fee award, [the Court] should begin by determining with
reasonable accuracy the distribution of funds that will result from the clamesgs.” In re
Baby Prods. Antitrust Litig.708 F.3d 163, 179 (3d Cir. 28). Here,2,232 valid claims have
been submitted for 2,089 of 3,497 properties to benefit frmiNet Settlement Furdand there
is a Net Settlement Fund §6,133,447.36 As discussed above, the Claims Administrator will
prepare and mail checks to all Class Members for fireirrata share of the Net Settlement
Fund. Gee generallyD.E. Nos. 418 & 435 (detailing, among other things, Claims

Administrator’s notice procedures, claims received, ongoing efforts, and presetiu be

effectuated upon the Court’'s approval of the Settlement)).
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As discussed below, the Court finds that @Gunterfactorsweigh in favor of approving
the Settlement Class Counsel’s fee award. Where relevant, the Court iatesgoyr references
certain reasons provided above for approval of the Settlement Agreement undg&rsthe
factors. See Saini 2015 WL 2448846, at *11*The Court finds that the totality of
the Gunterfactors weighs strongly in favor of approval of the fee award. Given the siynila
and overlap of th&unterandGirshfactors, the Court incorporates by reference the reasons
given for approval of the &&&ment Agreement.”).

(1) The size of the fund created and the number of beneficiaries

The settlement obtained in this complex environmental addd10,017,000 The Net
Settlement Fund i$6,133,447.36 As noted, 2,232 valid claims have been submitted for 2,089
of 3,497 properties to benefit from this furevhich is a norreversionary fund.The Court finds
that this factor weighs in favor of approval.

(2) The presence or absence of substantial objections by menfbérs dass to the
settlement terms aor fees requested by counsel

The Court has discussed the three objections to the Settlement above. But, in addition,
Ms. Chandra opposes Settlement Class Counsel’s application for fees and exdersehlo.(
407) Briefly, she raises the followingjx objections: (1) attorney fees should be calculated on
POR after all expenses are deducted, including administrative fees; (2) attorney fees and
expenses pursing a medical monitoring class should be excludedtof@ey fees and expenses
litigating against PPG should be excluded; (4) expenses for contract attaimeytsl be
excluded;(5) Settlement Class Counsebgplication for fees and expenses is defective because
(a) the Court cannot determine the reasaradds of the rates charged by each attorney and (b)
there is no itemization of expenses in a way that is reviewable by the d&aolitie classeand

(6) any changes to Settlement Class Counsel’s fee request requires mew (a&. No. 407
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9/24/15 Tr.at 1223). Ms. Chandra is the sole objector to Settlement Class Counsel’s application
for fees, costs, and incentive awards.

“The absencef largenumbers of objection®itigatesagainsteducingfeeawards’ In
re Cendant Corp., Derivative Action Igtj 232 F. Supp. 2d 327, 337 (D.N.J. 2002). This would
seem to counsel the Court to find in favor of approval h&ee id(“Only one shareholder. .
has filed an official objection to the amount of attorneys’ fees included in thesrSeti
Agreement Five other shareholders wrote to either the Court or to counsel to object to the
amount of attorneys’ fees. These six complaints arise out of the 200,000 notices tHa¢drave
sent out to Cendant shareholders, notifying them of the settlement terms and thedoropos
attorneys’ fees. . . [I]t is appropriate to note the extremely small number of complaints that have
arisen regarding the proposed attorneys’ fees in the Settlement Agre&msrictor weighs in
favor of approval of the requested attorriégses.”).

Nevertheless, the Couatddressegach ofMs. Chandra’s objections at this juncturia
so doing, this Court is cognizant of its duty to act “as a fiduciary” for €da$s affected by the
Settlement.Seeln re Rite Aid Corp. Sec. Litig396 F.3d at 308.

First, Ms. Chandra argues that attorney fees should be calculated onafeRll
expenses are deducted, including administrative. fd€sE. No. 407 at -B). She citedNew
Jersey Court Rule 1:22, asserting that this Rule “manedsaitthat contingency fees be calculated
on the balance of the recoveajter deducing litigation expenses.”ld( at 1, 3 (emphasis in
original)). On the surface, Ms. Chandra raises an interesting gioamn the text of this Rule,

namely section 1:21-7(d}.

10 New Jersey Court Rule 1:2(d) provides, in relevant part, théaet‘ permissible fee provided for in paragraph (c)
[of Rule 1.217] shall be computed on the net sum recovered after deducting disbotsémeonnection with the
institution and prosecution of the claim
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But neither objector nor Settlement Class Counsel can cite a single federandecis
applying New Jersey Court Rule 1:Z1to examine attorney fees for reasonableness in a class
action like the instant action. The Court’s independent research confirms this. l@iveaurts
in this District—and, moreover, courts in the Third Ciregiire no stranger to class action
litigation, the Court finds this tellingAnd courts in this Circuit seem to consistently award fees
based on the gross recovelfseeD.E. No. 432 aR-3 (collecting cases))Indeed,a court in this
Circuit noted that “the Third Circuit continues to support calculation of attorfess from the
gross settlement fund.McDonough v. Toys R Us, In&0 F. Supp. 3d 626, 654 n.27 (E.». P
2015) (citingln re Baby Prods. Antitrust Litig708 F.3d at 177-79).

Moreover even if Settlement Class Counsel's fee is calculated on the balance of the

recovery after deducting litigation expenses and administrative tdostequested fee woulske
under 30% of the net recoverwhich the Court finds reasonabtethis action'* See Inre A T
& T Corp,, 455 F.3d at 168 (acknowledging the trial court’s “independent obligation to ensure
the reasonableness of any fee requdsitation and quotatiomarks omitted)see alsd\.J. Ct.
R. 1:227(f) (“If at the conclusion of a matter an attorney considers the fee p=ainbit
paragraph [1:2T(c)] to be inadequate, an application on written notice to the client may be
made to the Assignment Judge or the designee of the Assignment Judge for thge drehrin
determining of a reasonable fee in light of all the circumstanties rule shall not preclude the
exercise of a client’s existing right to a court review of the reasonablehas attorney’s fe®).
(emphasis added).

Secongdregarding new notice for modifications to the fee request, the Court agrees with

Settlement Class Counsel and Honeywell. Asnaral matter, this objectiomppearamoot to

11$2,504,240®f $10,017,000epresents approximately 25%; wher$ass04,240 of ($10,017,000($1,140,023.77
+ $219,278.87)) represents approximatelye2§SeeD.E. No. 413 at 4).
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some extenbecause Settlement Class Counsel providelsite notice of the change in the fee
and expenses requests at http://honeywelljerseycitysettiement.conwebbite explicitly notes

a decrease in request for reimbursement of eefiism $1,191,174.67 to $1,140,023-+and
providing a link to the related peBairness Hearing submission to the Court, (D.E. No..431)
(See alsdMs. Chandra’s Objection, 9/24/15 Tr. at 6228 (“And when | say new notice to the
class, | am not suggesting that it should be a new postcard notice. It couldybdeuitice on
the website, the settlement website.”)).

To be sure, Ms. Chandra contends that if Settlement Class Counsel is changiag its fe
request fromapproximately25% toapproximately28%, this requires additional notice. (9/24/15
Tr. at 62:1119; see alsd.E. No. 413at 4 (“Even assumin@rguendg that Class Counsel’s fee
should have been calculated on the balance of the recovery after deductingritygemses
and administrative costs, the requested fee of $2,504,240 would still constitute 28M¥#ref
the net recovery and would therefore remain directly in line with awargsmilar cases.”)).
But, as Settlement Class Counsel correctly notes, the amount of $2,568tg2dGxactly the
sameasthe amount initially provided to Class MemberSeeD.E. No. 4154 at 18, 29). In
other words, the dollar amount of the fee request stays the-sewea if the percentage of
recovery changes froapproximately 25% tapproximatel\28%.

The Court finds that Federal Rule of Civil Procedure 23(h) doeseausssitate further
notice in this regard. This Rule provides, in relevant part, that: “Notice of the nmtishbe
served on all parties and, for motions by class counsel, directed to class menzberasonable
manner.” Fed. R. Civ. P. 23(h)(1)‘Unlike Rule 23(c) (2), which requires ‘best notice
practicable under the circumstances,’ the far more relaxed standard of Rule R3{mdt{de in

a ‘reasonable mannerapplies herg In re Royal Dutch/Shell Transp. Sec. Litiyo. 04-374
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2008 WL 9447623at *34 (D.N.J. Dec. 9, 2008). “The plain meaning of quoted language of
Rule 23(h) does not require the moving attorney disseminate the entire tegtraemoranda

and declarations supporting the motion for fees, only that notice of the motion be dueat”

*35 n.12. Further, ft]jo date . . . the Court of Appeals for the Third Circuit has not interpreted
Rule 23(h) to include a requirement that applications for attorneys’ fees ig atdi®n
settlements must precede the objection deadlitrere CertainTeed Fiber Cement Siding Litig.
303 F.R.D. 199, 222 (E.D. Pa. 2014)s Honeywellaptly notes (seeD.E. No. 433 at :3), it
stands to reason thaif Rule 23(h) doesn’t require that Class Members be given all the details
of an fee motiona-then the modifications contemplated in this case would not warrant a new
round of notice dissemination.

Third, the Court overrules Ms. Chandra’s objection that Settlement Class Counsel’'s
application for fees and expenses is defective bec#as the Court cannot determine the
reasonableness of the rates charged by each attorney and (b) there is naateofiexpenses
in a way that is reviewable by the Court and the classes. As an initial ,mMgteChandra
contends that “[a]ny late sabssion by Class Counsel correcting deficiencies in their motion for
fees and expenses, without granting the class an opportunity to review and objez$eto t
submissions, violates Fed. R. Civ. P. 23(h).” (D.E. No. 407 at 9). But, as discussed imMynediate
above, the Court disagrees that Federal Rule of Civil Procedure 23(h) imposes such a
requirement. Indeed, as Settlement Class Counsel correctly-ratesnly would this result in
increased administrative and other experdadst, “[a]t the fee determiti@n stage, the district
judge must protect the class’s interest by acting as a fiduciary for the ctedri re Rite Aid

Corp. Sec. Litig.396 F.3d at 308.
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Moreover the Court has received andrefully revieweddocumentation of time records
and eypenses fom camerareview. SeeD.E. Nos. 430 & 431)Upon review of these materials,
the Court finds that Settlement Class Counsel’s application for fees and exizemgedefective
for usingunreasonable attorney rates orifgjlto itemize expenses(See alsd.E. No. 436
23-24 (showing, for each lawygthe title, the positionyears of experience, and the billing rate
wherein the maximum billing rate was $750 per hour for three lawyers who eddvé20
years of experiete)).

Fourth, the Court overrules Ms. Chandra’s objections that attorney fees and expenses
pursung a medical monitoring class should be exclud&ettlement Class Counsel dedicated
190 hours to medical monitoring and has no costs that can be attributeztiical monitoring
exclusively. (D.E. No. 436 1 114). It is true that a portion of Settlement Class Counsel’s
work included “investigation into the merit and viability of pursuing medical monitaghgf.”

(Id. 1 4). Before removing relief relatg to medical monitoring, Settlement Class Counsel
“‘undertook a reasonable investigation of the facts, law and science in conneithiothev
viability of this requested relief and in [their] pursaf this potential form of relief.” Id. § 10).
But, after amending their complaint in January 2012, “no work whatsoever waspefon the
issue of medical monitoring.”ld.).

Settlement Class Counsel has submitted a declaration setting forth, amantpiotise
these representationgSeealso id.f111-12 (detailing the method employed to review time and
expense records relating to medical monitorindecause medical monitorirappears to ba
form of relief that was incidental to Plaintiffs’ substantive causes of actienCtiurt will not
excluce reimbursement for the requested 190 hours. This is particularly so because the Court i

not persuaded by Ms. Chandra’s contention that the “proofs required to pursuealmedi
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monitoring are different from the proofs required to prove loss of propalte.” SeeD.E. No.
407 at 5). For example, discovery into the migration of chemicals spkangy relevant to
Plaintiffs’ substantive claims and the related medical monitoring rel{&ee9/24/15 Tr. at
116:27 (“[O]f courseyou need doctors, but first you need to prove that there was exposure and
you need to prove that it was a defendant’s conduct that caused it and you need to prove that the
chromium came from the defendant’s manufacturing area, you need to prove lighility

Fifth, the Courtis unpersuaded that Settlement Class Counsel wants Classes A and C to
pay for litigation pursued against PPG for Class BBeeD.E. No. 407 at &). Although
settlement has been reached with Honeywell, Settlement Class Counsel veasitprgsthis
actionagainst Honeywell and PPG jointly until it notified this Court that there watlansent
with Honeywell. (D.E. No. 436 31 Settlement Class Counsel’s theory and the realities of this
case—for example,that the Defendants’ waste wadlegedly commirgled that there are
allegations of joint and several liabiljtthat there is a conspiracy claithat court conferences
didn’t distinguish between Honeywell and PRGoes not reflect some nefarious intemthave
Classes A and BubsidizeSettlement Clas€ounsels litigation against PPG.

And neither Ms Chandra’s research nor the Court’s independent research teeem
preclude such a fee award whérmere is a partial class action settlerreahd the case involves
joint and several liability allegationsnd discovery was intertwined between the settling and
nonsettling defendantsMindful of the Court’s duty to function as a fiduciary for each Class
affected by the Settlement, the Court is persuaded that the Classestsmezee servediven
Settlemat Class Counsel’s declaration that this “case was litigated in a mannethsiticll
costs were advanced by the Class firms in their effort to prosecute the clainst Eigaieywell

and PPG jointly.” (D.E. No. 436 § 31Bettlement Class Coun&¥elnallity to parse out costs
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attributable to each Defendant for activities such as attending codere&ores and reviewing
discovery supportsthat Settlement Class Counsel prosecutk action against Defendants
jointly.

To be sure, the Court’s finding in this regard is made against the backdro(a}met:
one but Ms. Chandra objected to Settlement Class Counsel’s feepp$tation (whether in
writing or at the Fairness Hearingl) Settlement Class Counsel has submitted a declatagbon
the majority of expenses incurred in pung claims against PPG were distinguishadifer a
settlement in principle was reached with Honeywaallgd reimbursement is not sought for those
PPGonly expenses(D.E. No. 436 f 29, 332), and (c) this is an environmental action in
which Defendants’chromate waste was allegedly commingled and there is a civil conspiracy
claim. Moreover, Settlement Class Counsel has convinced this Court—including through the use
of in camerasubmissions-thatthe majority of cae expenses became distinguishable #fier
settlement in principfé was reached with Honeywell such that Settlement Class Counsel does
not seek reimbursement for those PieG&ted expensesS¢€eD.E. No. 436 1 32-34).

Sixth the Court’s review ofn camerasubmissions refutes Ms. Chandra’s concern that
“neither the court nor the class can ascertain whether or not Class Coutmdbles dipping by
charging the class for attorney fees related to contract attorneys andcalgering those same
expenses as a litigation expenseSe€D.E. No. 407 at 8).

(3) The skill and efficiency of the attorneys involved

The “goal in percentage femvard cases” is to “ensur[e] that competent counsel continue
to be willing to undertake risky, complex, and novegéition.” Gunter 223 F.3d at 198This is

a complex environmental class action. But there is little reason, if any, toSiettiement Class

12.0n July 15, 2014, Plaintiffs and Honeywell jointly wedhe Court thatPlaintiffs and Honeywell signed a term
sheet that would result in settlement of Plaintiffs’ claims ag&lpseywell.” (D.E. No. 350).
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Counsel has the requisiteilsland experience to litigatan action such as this. Further, the
Court requied supplemental documentation from Settlement Class Counsel (as well as
Honeywell) regarding certain issuese¢, e.g. D.E. No. 428), and the Court notes the
comprehensive and satisfactory nature of the submissions provided to thea@eurthe
Fairnes Hearing See Rowe v. E.l. DuPont de Nemours and §o. 06-1810 2011 WL
3837106, at *19 (D.N.J. Aug. 26, 2011) (“In furtherance of its obligation to engage in extensive
analysis and inquiry before determining a reasonable amount of fees, theeQaudd further
submission from counsel explaining instances where multiple attorneys egppeaoehalf of the
class and clarifying billing entries. The Court has thoroughly reviewed thaserials and is
satisfied that counsel efficiently managed thigation.”). Moreover, eaching the Settlement

which nearly 60% of eligible membessekto benefit from—while facing formidabldocal and
national counsel for Honeywell confirms that this factor weighs in favor obappr

(4) The complexityand duratiorof the litigation

The Court has already reviewed the complexity of the legal issues and subject matter
involved, as well as the duration of fact discovery and overall litigatiGiven the relevant
discussion elsewhere in this Opinion, as well as the absence of any objetherctonplexity
and duration of this litigation (whether for purposes of the Gisth factor or the instanGunter
factor), the Court finds that this factor thus weighs in favor of approval.

(5) The risk of nonpayment

The risk of nmpayment concernSettlement Class Counsel’s prosecutiorntha$ action
on a contingency fee basis€.g, D.E. Ns. 3971 at 15 &3972 45). This Gunterfactor takes
accounts for nopayment in that contextSee, e.g.Saini 2015 WL 2448846, at *18 (“Class

counsel undertook this action on a contingent fee basis, assuming a substantial tis&ytha
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might not be compensated for their efforts. Courts recognize the risk -gfayoment as a major
factor in considering an awarof attorney fees.”) (citation omitted)n re Cendant Corp.,
Derivative Action Litig. 232 F. Supp. 2d at 339 (“[T]he chief risk of nonpayment in this case
arose from Derivative Plaintiff's counsel’'s acceptance of the case on a contiigemasis.).

The Court finds that Settlement Class Counsel’s investmensabstantiakffort and resources

in prosecuting this action and obtaining this Settlemant a contingency fee basisveighs in
favor of approval.

(6) The amount of time devoted toet case by piatiffs’ counsel

Collectively, Settlement Class Counsel dedicated ovél0Phours to thiscase. (D.E.
No. 3972 1 40). This is figure is confirmed by tle camerasubmissions of detailed time
records provided to the Court, which the Court has carefully reviewgeeD(E. No. 430; D.E.
No. 436 1 19). Based on the amount of time expended on this matter, this factor weighs in favor
of approval.

(7) The awards isimilar cases

This factor asks the Court to look at awards in similar cases when assessing the
reasonableness of a fee requeSee Gunter223 F.3d at 195 n.1 This factor is addressed in
two ways: a court (1) compares the actual award requested to other awards inabtempar
settlements; and (2) ensures that the award is consistent with what an attoufepave likely
received if the fee was negotiated on the open markBioive 2011 WL 3837106, at *21
(citation and quotation marks omitted).

“In common fund cases, a district judge can award attorneys’ fees as a percent&ge of t
fund recovered,” and the Third Circuit has observed that “fee awards have reorgadrfeteen

percent to fortyfive percent of the settlement fundGM Truck Prods.55 F.3d at 822. And
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“[m]any courts, including several in the Third Circungve considered 25% to be tenchmark
figure for attorney fee awards in class action lawsuits, with adjustments up or fdow
significant casespecific factors.” Varacallo, 226 F.R.D. at 249 (citatioand quotation marks
omitted); see also In re Ins. Brokerage Antitrust Liti@97 F.R.D. 136, 155 (D.N.J. 2013)
(“Courts within the Third Circuit often award fees of 25% to 33% of the recovery.”).

Here, whether it be about 25% abaut 28%, the Court finds that the feequest is
satisfactory in light of the fees typically awarded in this Circuit and thetypéasally awarded in
environmental cases such as this oBee, e.gRowe 2011 WL 3837106, at *123; Martin v.
Foster Whedr Energy Corp. No. 060878, 2008 WL 906472 (M.D. Pa. Mar. 31, 2008)
(explaining that the litigation wdsomplex, expensive, and likely to last a long amount of’time
because ofthe nature of pollution” and, further, thahére [were] complicatetssues of fact
and sciencethat “would require extensive discovery and scientific evidence, requiring the
Plaintiffs to prove that the Defendant was the source of[¢betaminant] that Plaintiffs’
property was decreased in value, amotigoliability concerns).

Accordingly, the Court finds that the requested percentage has been found acceptable i
such commo#und settlements in this Circuit and, further, that the requested percdaliage
within the range of privately negotiated contingent fe&ee In re Ins. Brokerage Antitrust
Litig., 297 F.R.D. at 1567 (collecting cases).

(8)-(10) The Prudentid Factors

Two of thelast threePrudential factors also weigh in favor of approval Settlement
Class Counsel’s fee requesFirst, the benefits to eligible members from Classes A & C are
attributable to Settlement Class Counsel’s efforts. Although there hawve rhererous

government investigations and attempts by administrative agencies to addesstah@nation
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in Jersey City, this Settlement will result actual money paymentswhich has not occurred
from the investigations and administrative ageafforts Secondas discussed, the percentage
requested (i.e., whethebout25% or about 286) is consistent with what Settlementa&€s
Counsel would havaegotiatedas acontingent fee in the marketplaaethe outset of litigation.
Third, although the parties contemplatedygprescommunity project whereby up to $100,000 of
unclaimed funds would be used, the parties have since withdrawn this provision from the
Settlement Agreement.S€eD.E. No. 417 at 1see als®/24/15 Tr. at 16:28.8:5, 63:1764:17).
Accordingly, the Court finds that there are no proposed innovative terms that would iweig
favor (or against) approval.SéeD.E. No. 3971 at 20 (initially contending that the community
project weighed favorably asPaudentialfactor)).

B. Lodestar CrossCheck

“The lodestar method can be used to cidssck the reasonableness of a percend&ge
recovery fee award."Sullivan 667 F.3d at 330see alsdnre AT & T Corp.A455 F.3d at 164
(“[W]e have recommended that district courts use the lodestar method tecleengs the
reasonableness of a percentafieecovery fee awar). “The lodestar award is calculated by
multiplying the number of hours reasonably worked on a client’'s case by a reasonable hourly
billing rate for such services based on the given geographical area, the ofathe services
provided, and the experience of the attorneys.te Rite Aid Corp. Sec. ligt, 396 F.3d at 305.
“The reasonable attorney rate is determined by reference to the marketplece€ Ins.
Brokerage Antitrust Litig.297 F.R.D. at 157.

After determining the lodestar, the Court should divideféieerequesby the lodestar to
arrive at a multiplier. See In re Rite Aid Corp. Sec. Liti96 F.3d at 3096; In re Schering

Plough Corp. Enhance Sec. LitigNo. 08-2177, 2013 WL 5505744, at *33 (D.N.J. Oct. 1, 2013).
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“In performing the lodestar crosheck, the district courts shoudgply blended billing rates that
approximate the fee structure of all the attorneys who worked on the maditere’ Rite Aid
Corp. Sec. Litig.396 F.3d at 306.

Notably, ‘{tjhe lodestar crossheck serves the purpose of alerting the trial judge that
when the multiplier is too greahe court should reconsider its calculation under the percentage
of-recovery method, with an eye toward reducing the awddl.”To be sure, [e]Jven when used
as a crossheck, courts should ‘explain how the applicatidraanultiplier is justified by the
facts of a particular case.’Id. (quotingIn re Prudentia) 148 F.3d aB4041)). Finally, in using
the lodestar crossheck, “the district court may rely on summaries submitted by counsel and
need not review billingeacords.” In re ScheringPlough Corp. Enhance Sec. Liti013 WL
5505744, at *33.

Here, Settlement Class Counsel submits that the total number of hours expended by
attorneys and paraprofessionals involvedhis case i27,638.70 hours-which is rounded for
purposes of the crosheck to 27,639 hours. (D.E. No. 436 {%}2B. Settlement Class
Counsel submits a blenddxlling rate of $342.11per hour. Id.). This yields a lodestar of
$9,455,475.66. (Id.).1® Settlement Class Counsel seeks $2,504,250 in féds).. Dividing
$2,504,250 by $9,455,475.66 yields a multiplier of 0.26.

The Court finds that this lodestar multiplier of 0.26 is reasonable and approise.
the Court has reviewad camerathe hours that were expded in pursing this litigation and is
satisfied that submitted number of 27,638.70 hours is accuft&. No. 430; D.E. No. 436 |

19). Secondthe Court is satisfied that the blended rate of $342.11 per hour is satisfactory. The

13 Settlement Class Counsel’s submission states that the lodeb®ut55,45.66 (D.E. No. 436 1 225), but this
appears to be a typographical error that doesn’'t change the outcome of ttie I6destar crossheck. In fact,
using either lodestar nel¢s in the same multiplier.
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calculation to arrive at this figure is provided in Settlement Class Counselaat®n. D.E.
No. 436 1 24).

And, regarding the issue of using thkended ratethe Court overrules Ms. Chandra’s
objection that the “submission of a ‘blended rateuseless because it . . . prohibits the court
form making a determination as to the reasonableness of the rates charged attoeaei.”
(SeeD.E. No. 407 at 12). “In performing the lodestar crossck, the district courtshould
apply blended billing rates that approximate the fee structure of all theegtdowho worked on
the matter.” In re Rite Aid Corp. Sec. Litig396 F.3d at 306 (emphasis add¥dAfter all, Ms.
Chandra’s hypothetical that a lawyer’s rates may be eixeesand therefore improperly inflate
the blended rate-is beliedby SettlementClass Counsel’'s declaration. (D.E. No. 436 %223
(showing, for each lawyer, the title, the position, years of experiencéhatdling rate wherein
the maximum billing ra& was $750 per hour for three lawyers who each had over 200fears
experiencg) The Court finds that the hourly billable ratare reasonable in light othe
marketplace. See, e.g.Saini 2015 WL 2448846, at & In re Merck & Co. Vytorin ERISA
Litig., No. 08-285, 2010 WL 547613, at *12-13 (D.N.J. Feb. 9, 2010).

C. Costs

“Counsel in common fund cases is entitled to reimbursement of expenses that were
adequately documented and reasonably and appropriately incurred in the prosecutien of t
case.” In re Cendant Corp., Derivative Action Litig232 F. Supp. 2d at 343. Here, Settlement
Class Counsel seel$l,140,023.77n costs. (D.E. No. 431). This sum is comprised of: (1)

$1,085,869.58 in costs for pursuing claims against both PPG and Honeywell; $6d,(%4.19

14 see also In re ScherinBlough Corp. Enhance Sec. Liti@013 WL 5505744, at *33 (“[T]he putative POR award
is divided by the lodestar (which consists of the value of billable timetel@vo the case calculated by muitipg

the total hours submitted by counsel by the blended current billing oatdl attorneys and paraprofessionals who
worked on the case).”).
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in expenses attributable to Honeywell only. (D.E. No. 436 § Z®ttlement Class Counsel
submitted documentation of its expensesraramerareview. (D.E. Nos. 431 & 436  29).

The expenses included the following:

fees for experts or consultants in various scientific disciplines such
as air transport of contaminants, risk assessment, forensic
reconstruction, toxicology, property valuation and economics;
mediation fees and costs; the costs associated with document
management, reviews, imaging, copying, Bates labeling and
productions; the costs associated with fact and legal research;
forensic preservation of electronic files; court fees such as the
filing of pleadings, subpoena service apt hac vice fees
discovery such as deposition transcripts and videos; litigation
support costs associated with copying, uploading, and analyzing
voluminous data and document collections andts associated
with travel and lodging for hearings, client meetings, expert
meetings, sé Vvisits, court conferences, -counsel meetings,
document reviews, mediation and meetings with opposing counsel.
(D.E. No. 436 1 30).

Settlement Class Counsel reiterates that, although settlement has been oagcidith
Honeywell, they litigated B case “in a manner such that all costs were advanced by the Class
firms in their effort to prosecute the claims against Honeywell and PPG joirstlythes case
involved numerous allegations of joint and several liabilityd. { 31). But “[o]nce a s#ement
in principle was reached, . . . the majority of case expenses, such as expertsxperese
incurred in pursuing plaintiffs’ claims against PPG and were distinguishabid, Settlement
Class Counsel “have isolated these expenses and do not seek reimbursement oftthiveencos
the Honeywell settlement fund.(ld. T 32). Settlement Class Counsel has also “isolated certain
Honeywellonly expenses, such as the costs associated with the mediation and settldcheht.” (
33).

The Court finds thaBettlement Class Counsel is entitled to receive costs in the requested

amount because the requested costs have been “adequately documented and reasonably and
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appropriately incurred in the prosecution of the cas8egeln re Cendant Cp., Derivative
Action Litig, 232 F. Supp. 2d at 343. Importantly, Settlement Class Counsel has provided this
Court with itemized expenditures, including camerasubmissions showing detailed records of
the requested costs.

To be sure, for the reasodscussed above under the sec@uterfactor, the Court is
not persuaded otherwise by Ms. Chandra’s objectioiself.E. No. 407 at 4, 6, 8, 9 (objecting
that medicalmonitoring expenses should be excluded, PPG-related expenses should be excluded,
contractattorney expenses are being charged twice, and expenses have not been itemized)).

D. Incentive awards

“Incentive awards are not uncommon in class action litigation and particulaése . . .
a common fund has been created for the benefit of the entire claglivan 667 F.3d at 333
n.65 (citation omitted). “The purpose of these payments is to caajgenamed plaintiffs for
the services they provided and the risks they incurred during the course of titas$tagation,
and to reward the public service of contributing to the enforcement of mandatory |&ivs.”
(citation and quotation marks omitted). Here, Settlement Class Counsel seeks permission to pay
each representatifer Classes A and 610,000from the common fund. SgeD.E. No. 4153 at
20).

The Court approves these two awardarst, these awards are not conditioned on the
individuals’ support for the settlement; they are for compensating the two repressntati
their services, including spending considerable time communicating with counsehandlass
members, as well as appearing “for lengthy and sometimes difficult andoeraianult-day
deposition.” (D.E. No. 392 | 37);see alsoBredbenner v. Liberty Travel, IndNo. 09905,

2011 WL 1344745, at *23 (D.N.J. Apr. 8, 2011) (“Courts have ample authority to award
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incentive or ‘service’ payments to particular class membérsravthe individual provided a
benefit to the class or incurred risks during the course of litigationS¢cond the award
amounts are neither excessive (viewing them in a vacuum) nor disproportionadiywhen
compared to the payments to indwal clhss members.Third, no one has objected to the
incentive awards even though thevasunequivocal notice about the awards being withdrawn
from the common fund.SeeD.E. No. 415-4 at 18, 29).
VIl. CONCLUSION

For the reasons in this Opinion, the Caettifies two classes for purposes of settlement,
approves the proposed settlement, approves the requested attorney’s fees and cpptavasd a
the class representative incentive awards. An appropriate Order accomparQgsiois.

s/Esther Salas
Esther Salas, U.S.D.J.
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