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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MICHARL HASHEE,
Civil Action No. 10-3435 [(DmMC)

Plaintiff,

V. : OPINION

Defendants.

APPEARANCES:

MICHARL HAHSER, Plaintiff pro se
HO00248

Special Treatment Unit

8 pProducticon Way, CN 905 (Bidg. South)
Avenel, New Jersey 07001

CAVANAUGH, District Judge
Plaintiff, Michael Hasher, an involuntarily committed perscn

pursuant Lo the Sexually Violent Predator Act (“SVPA"), N.J.S.A.

2C:4-27.24, eb seq., seeks to bring this action in forma

pauperis. Based on his affidavit of indilgence, the Court will

oot raliedoticf.c o

grant plaintiff’s application to proceed in forma pauperis

(*"I¥p7 ) pursuant to 28 U.S.C. § 1915{a) (1998) and order the
Clerk of the Ccourt to file the Complaint.

AL this time, the Court must review tChe Complaint, and

i

plaintiff e application for a temporary restraining order
submitted on July 16, 2010, pursuant to 28 U.8.C. § 1821is{e) (2},

to determine whether this action should be digmisged as frivolous
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or malicicus, for failure to state a ciaim upon which reiief may
be goranted, or because 1t seeks monetary relilef from a defendant
who ig immune from such relief. For the reasons set Lorith below,

the Court concludes that this acticon should be dismissed without

4]

prejudice at this time, with the exception of plaintiff’s
retaliation claim against defendant Merrill Main, which will be

allowed Lo proceed,

.  BACKGROUND

Plaintiff, Michael Hasher (“"Hasher”)., brings this civil
rights action, pursuant to 42 U.3.C. § 1983, against the
following defendants: Chris Christie, the Governor of New Jersey;

Paula Dow, Attorney CGeneral of the State of New Jersey; Gary

Lanigan, Commissioner of the New Jersey Department of Corrections

(“NIDOC ) ; Jennifer Velez, Commisgsioner of the New Jersey

ror
Department of Human Services (“NJDHS”); Beverly Hasting,

Administrator, Adult Diagnostic and Treatment Center {(“ADTC”) and
the Spescial Treatment Unit (“STU"); Steven Johnson, Assistant

Superintendent - STU; John Main, Director of the Anne Klein

ot

Forengic Center; Merril Main, Clinical Program Director for the
STY: and numerous John and Jane Does. {Complaint and Amended
Complaint, Captiocn and $9 23.2-3.14). The following factual
allegations are taken from the Complaint, and ave accepted for

of this screening only. The Court has made no findings

as to the veracity of plaintiff’'s allegations.




The Court firyst takes note that plaintiff is no stranger to

thig Court. Mr. Hasher hag been a litigant in several lawsuits
filed in this District Court, challenging the conditions of his

nfinement as well as the policies, pracuices,

s
;—J
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implementaticn and administration of treatment programs,

cal/educational modules, testing and evaluations, etc.,

-

ngycholog

namely, in Alves, et al. v. Fergugon, et al,, Civil No. ©1-789

-

(oMY and Hasher v. Havman, et al., Civil No. 08-4105 (2GS8).

Thug, te the extent that Hasher’'s c¢laims in the instant action
are duplicative of the claims pending regsolution in the
aforementicned cases, such claims will be dismisged.

In the present case, however, Hasher alleges that, on or
about May 12, 2010, he was transferred from the Kearny facility
for SvPs and placed in the Scuth Unit at the East Jergey State
Prison (“REJ8P“}, which was designated for isclation and

Hasher

in

punishment of selected SVP residents. In particular,
alleges that defendant Merrill Main selected Hasher for piacement

in the South Unit because Hasher has filed grievances against the

4, Motion for Temporary Restraining Order

5

n

aTU.  {(Complaint, ¢
("TRO"} at ¢ 3).
On May 14, 2010, Hashey, together with his Public Advocate

attorney, filed a motion in hig state court proceeding, demanding

that Main compensate plaintiff for back pay. (Compl., Y 5.2; TRC
motion at € 43, On May 21, 2010, Hasher received a treabment

Led




program schedule with only one process group a week compared to
geven, which plaintiff allegedly attended before he filed his

motion for back pay. (Compl., % 5.5, TRO motion, § 7). Hasher
admits that he filed a motion in his state court case asserting

[

claims against defendant Main for deliberate indifference and

retaliation with regpect to his reduced treatment plan. {(Compl.

€ 5.9, TRO motion, ¥ &).
Hasher makes general allegatlong that he is being denied

law library, and that his conditions of confinement

accegs Lo a
viglate his Fourteenth Amendment liberty interests. Namely, he

genervally alleges that there is no air conditioning, no hot
water, a small window in his room, nc clean, running water to

=R

drink, and one cloged-in therapy room {or 81 sex offenders.

(Compl., € 4.7).

He also generally objects to his confinement in a prison
facility as punitive confinement, and he contends that he has
been denied effective treatment. Hasher seeks declaratory and
injunctive relief. He alsc asks for $1000.00 per day for every

€

day he is denied treatment. (Compl., %% 7.1 - 7.5).

TI. STANDARDS FOR A SUA SPONTE DISMISSAL

A dimbrict court is regquired to review a complainti in a

on where the litigant is proceeding in forma pauperis.

11y, the court is reguirea to ldentify cognizable claim

and to sua gponte dismiss any claim that is frivolous, malicicus,




fails to state a claim upon which relief may be granted, ©r seeks
monetary relief from a defendant who is immune from such relief,

pursuant to 28 U.S8.C. § 1915(e) (2) (B). Accordingly, because

A

Hasher is proceeding in forma pauperis in this matter, thics

i
1
T
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2
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In determining the sufficiency cf a pro se complaint, the
Court must be mindful to constyue it liberally in favor of the

plaintiff. See Erickson v. Pardug, 551 U.S. 89, 93-54

(2007) {following Estelle v, Gamble, 429 U.5. ¢ 106 {:197¢) and

Haines v. Kerner, 404 U.8. 519, 520-21 (1%72)). See alsc United

States v. Dayv, 969 F.2d 39, 42 {3d Cir. 1992}. 'The Court must

“accept as true all of the allegations in the complaint and all

L Gy

reasconable inferences that can be drawn therefrom, and view them

in the light most favorable to the plaintiff.” Morse v. Lower

Merion School Dist., 132 F.3d4 902, $06 {(3d Cir. 1%97;. The Court

need not, however, credit a pro se plaintiff's “bald assertions”
or “legal conclusions.” Id.

A complaint is frivolous if it “lacks an arguable basis

eithery in law or in fact.” Neitzke v, Williams, 490 U.S. 3219,

Tl L

325 (1989 {interpreting the predecesscr of § 1915{e) (2}, the

former § 1915(d)). The standard for evaluating whether a
complaint is “frivolous” 1g an objective cone. Deutsch v. United
States, €7 F.3d4 1080, 1086-87 {34 Cir. 1995).

£




A pro ge complaint may be dismissed for failure to state a

]

claim only 1f it appears “‘beyond doubkt that the plaintiff can
prove no set of facts in suppeort cof his claim which would entitle

him to relief,’” Hainesg, 404 U.5. at 521 (guecting Conlev v.

[
o

Gibson, 2355 U.S5. 41, 45-46 (1957}). See also Erickscon, 551

at 23-9%94 (In a pro se prisconer civil rights complaint, the Court
reviewed whaether the complaint complied with the pleading
regquilrements of Rule 8(z) (2}).

However, recently, the Supreme Court revised this standard
for summary dismigsal of a Complaint that fails to state a claim

in Ashcreft v. Igbal, 129 8.Ct. 1837 (200%). The issue before

the Supreme Court was whether Igbal’s civil rights complaint
adeguately alleged defendants’ personal involvement in
digoriminatory decisions regarding Igbal’s treatment during
detention at the Metropolitan Detention Center which, if true,
violated his constitutional rights. Id. The Court examined Rule
8la) (2} of the Federal Rules cof Civil Procedure which provides
that a complaint must contain “a short and plain statement of the

claim showing that the pleader is entitled to relief.”

Fed. R.Civ. P, 8{a)(2).° Citing its recent opinicn in
Atlantic Corp. v, Twombly, 550 $.8. 544 {(2007), foxr the

propesition that “lal pleading that offers ‘labels and

ements of a

j -

conclusions’ or ‘a formulalc recitation cof the e

fule &(d; (1) provides that “felach allegation must be
cnicise, and direct. No technical form is reguired.
8 (d;




cause of action will not do,’ “Igkal, 12% $.Ct. at 1949 {(guoting
Twompbly, 530 U.5. at 555}, the Supreme Court identified two

rinciples underlying the failure to state a c¢laim
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the tenet that a court must accept as Crue ail of the

Fel

t;
gations contained in a complaint is inapplicable to
1
e

"
3

conclusgions. Threadbare recitals of the elementg of a
of action, supported by mere conclusory statements, do
not suffice Rule & ... dees ncot unlock the doors of
discovery for a plaintiff armed with nothing more than
conclugions. Second, only a complaint that states a
plausible claim for relief survives a motion to dismiss.
Determining whether a complaint states a plausible claim for
relief will be a context-specific task that requires the
reviewing court to draw on its judicial experience and
common sense. But where the well-pleaded facts do not
permit the court to infer more than the mere possibility
misconduct, the complaint has alleged-but it has not
“show[n] ”-“that the pleader is entitled to relief.” Fed.
Rule Civ. Proc. 8f{a){2].

of

Ighal, 129 $5.Ct. at 1949%-1950 (citations owmitted) .

The Court further explained that

a urt considering a motion to dismiss can choose te begin
by identifying pleadings that, because they are no more than
conclusicons, are not entitled Lo the assumption of truth.
While legal conclusicons can provide the framework of a
complaint, they must be suppocrted by factual allegaticns.
wWhen there are well-pleaded factual allegations, a court
should assume their veracity and then determine whether they
plausibly give rige to an entitlement to reliefl,

co
i

Tgbal, 129 S.Ct. at 1950.
Thus, te prevent a summary dismissal, civil complaints must
that a claim is

now allege “sufficient factual matter” tc show

facially plausible. This then “allows the court to draw the

4

onable inference thatb the defendant is liable for the




migconduct alileged.” Id. at 1948. The Supreme Court’s ruling in
Igbal emphasizes that a plaintiff must demonstrate that the

o

allegations of his complaint are plausible. Id. at 1949-50; seeg

"

alsc Twombly, 5C5% U.S. at 555, & n.3; Fowler v. UpPMC Shadyside,

578 F.3d 202, 210(3d Cir. 2009).
Consequently, the Third Circuit observed that Igbal provides

the “final nail-in-the-coffin for the 'no set of facts' standard”

set forth in Conlev v. Gibson, 355 U.S5. 41, 45-46 (1957}),° that

applied to federal complaints before Twombly. Fowler, 578 F.3d
at 210. The Third Circuit now regquires that a district court
must conduct the two-part analysis set forth in Igbal when
presented with a motion to dismiss:

First, the factual and legal elements of a claim should be
separated. The District Court must accept all of the
complaint’'s well-pleaded facts as true, but may disregard
any legal conclusions. [Igbal, 129 S.Ct. at 1949-501.
Second, a District Court must then determine whether the
facts alleged in the complaint are sufficient to show that
the plaintiff has a “plausible claim for relief.” [Id.] In
other words, a complaint must do more than allege the
plaintiff's entitlement tec relief. A complaint has to
“show” such an entitlement with its facts. See Phillips,
515 F.3d at 234-35. As the Supreme Court instructed in
gbal, “Iwlhere the well-pleaded facts do not permit the
ourt to infer more than the mere pogsibility of misconduct,
he complaint has alleged-but it has not ‘show [nj’-‘'that
he pleader is entitled to relief.’” Igbal, {12
50) . This “plausibility” determination wilil

n Conlev, as stated above, a districht court was

permitted to summarily dismiss a complaint for failure to state a
claim only if “it appear[ed] keyond doubt that the plaintiff can
prove no set of facts in support of his claim which would entitle
I to rel Id., 2358% U.3. at 45-46. Under this "no set of

fe cemplaint could effectively survive a moticn

£ as 1t contained a bare recitation cf the

cla nts




context-gpecific task that requires the reviewing court t
draw on its judicial experience and common sengse.” Id.

ler, 578 F.3d at 210-211.

Thig Court is mindful, however, that the sufficiency cof th

se pleading must be ceonstrued liberally in favor of
intiff, even after Igbal. See Erickson v, Pardusg, 551 U.5.
7} . Moreover, a court should not dismiss a complaint with
udice for failure to state a claim without granting leave

amend, unless it finds bad faith, undue delay, prejudice or

futility. See Grayson v. Mayview State Hosp., 293 F.3d4 103, 11

111
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saed deprivation was committed or caused Dy a person acting

O

to

(3@ Cir. 2002); sShane v. Fauver, 213 F.3d 112, 117 {3d Cir.

P

TITI. SECTIOQON 1983 ACTICONS

[

Hasher brings this action pursuant to 42 U.5.C. 1

77

3
oo
Lad

iming that the actions of the defendants have violated his

tituticnal rights. Secticn 1883 provides in relevant part:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
or Territory ... subjects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the
Constitution and 1aws shall be liable to the party
injured in an action at law, sult in equity, or other
proper proceeding for redress

lege, first, the violaticn of a right secured by the

el e Tl

\Cr

to state a claim for relief under § 1983, a plaintiff must

aritution or Lawg of the United States and, second, that the




under color of state law. West v, Atkins, 487 U.5. 42, 48

{1988); Piecknick v. Pennsvlvania, 36 F.3d 1250, 1235-56 (3d Cix.

b

G594},

IV. THE NEW JBERSEY SEXUALLY VIOLENT PREDATOR ACT

The New Jersey SVPA, N.J.S.A. 30:4-27.24 ef seqg., provides

for the custody, care and treatment cf inveluntarily committed

persons who are deemed to be sexually violent predatcrs (“SVP”).
N.J.S.A. 30:4-27.26. The New Jersey Department of Corrections

(“DpOC",) operates the facilities designated for SVPs,
30:4-27.34{a}; and the New Jersey Department of Human Services
(“DHS") provides for their treatment. N.J.S.A, 30:4-27.34(bj.
The SVPA was amended in 2003 to require that regulations be
promulgated jointly by the DOC and the DHS, in consultation with
of the Attorney General, taking “into consideration the rights of
the patients as set forth in section ten of P.L. 1965, c¢. 59 (C.
30:4-24.2) ... [to] sgpecifically address the differing needs and

specific characteristics of, and treatment protoceols related to,

i

sexually viclent predators.” N.J.8.A. 30:4-27.34(d}.

n passing the SVPA, the New Jersey Legislature nmade

[

specific findings regarding SVPs. N.J.S5.A. 30:4-27.25. The
Legiglature noted that it was necessary to medify the previcus

mmitment framework and additiconally separate 5VPs from

L.

&
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other persons who have been civilly committed. Id. The SVPA

defines a SVP ag:




. a person who has been convicted, adjudicated delinguent
r found not guilty by reason of insanity for commission of

o
a sexually viclent offense, or has bkeen charged with a
gexually viclent offense but found to be incompetent to
stand trial, and suffers from a mental abpnormallity or
rerscnality disorder that makes the person likely to engage
in acts of sexual viclence 1f not confined in a secure
tfacility for contreol, care and treatment.

N.J.S.A. 30:4-27.26(b).
Those persons committed under the SVPA shail receive annual
review hearings. N.J.S8.A. 30:4-27.25. A SVP may be released

from inveluntary civil commitment upon recommendation of The DHS
or by the SVP's own petition for discharge. N.J.S.A. 30:4-27.36.
V. ANALYSIS

A Transfer to Prison Facility Claim

It appears that Hasher may be asserting a claim that his

transfer to a prison facility, as a civilly commitfed person

under the SVPA, is unconstitutional. In Kansas v. Hendricksg, 521
U.8. 2346 (1997), the Supreme Court of the United States examined
the conditions of confinement provided by Kansas’' Sexually
Violent Predator Act. The Act called for the confinement of
sexually violent predators in a secure facility because they were
dangercus to the community. Id., 521 U.S. at 363-64. Pertinent
here, the Supreme Ccourt was aware that the sexually violent
predators in Kansas were to be held 1n a segregated unit within
the prison system. However, the Court noted that the conditions
within the unit were essentially the same as conditions for other

involuntarily commitbed persons in mental hospitals. Moreover,

[
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confinerent under the Act was not necessarily indefinite in

duration, and the Act provided for treatment. Id., 521 U.8. at
363, 364, 365-368. Thus, the 3upreme Court held that involuntary

confinement under Kansas’' SVPA was nobt unconstitutional sc long
as such cilvilly-confined persons are segregated from tne general

prigson population and affcrded the same status as others who have

been civilily committed. Id., %21 U.8. at 368-69.

Seling v, Young, 531 U.S. 250, 261662 (2001} (holding same with

respect to the State of Washington’'s SVPA) .

Here, the New Jersey SVPA 15 essentially the same ag Lhe
Kansas and Washington SVP statutes that were examined and upheld
as constitutional by the Supreme Court in Hendricks and Seling,

respectively.’ See Bagarozy v. Goedwin, Civil Action No. 08-468

(SRCY, 2008 WL 4416455, *7-8 (D.N.J. Sept. 23, 2008); In re

Commitment of W.7Z., 173 N.J. 109, 801 A.2d 205, 211 (2002).

ad b

Therefore, this Court finds that Hasher’'s transfer, with the SVP

in the

-
ft e
ot

residents of the Kearny facility, toe a segregated un

ot, in and of itself, viclate the

w3

East Jersey State Prison deoes 1

1.5, Ceonstitutleon’s Due Procegs (Clause.

kecently, the Supreme Court held constitutional under the

Necessary and Proper Clause, a federal statute that allowed a
district court to order the civii commitment of a sexually
dangerous federal priscner beyond the date the prisoner would
ofherwige bhe rveleased. United States v. Comstock, No. 08-1224,
. U.8. ., 130 8.Ct. 1949 {May 17, 2010}. Although these
civilly committed persons remained confined at a federal prison,
namely, FCI Butner, the Court did not address their place of
civil confinement as being unconstitutional.

iz




Accorcgingly, any claim that plaintiff’'s transfer fo a
segregated unit within a priscn facility is unconstitutional will
be dismissed for failure to state a cognizable claim of a
constitutional deprivation.

B, Conditions of Confinement Claim

Although plaintiff’s transfer to a segregated unit within a
prigon facility is net, in and of itself, a cconstitutional
vinlation, Hasher makes additional allegations concerning the
conditions of confinement at the EJSP facility. For instance, he
complains that he is confined in the south unit, allegedly
designated for “troublemakerg,” and that he isg restricted from

groups, modules and open recreation in other units at EJSE. Sees

Younaberqg v. Romeo, 457 U.8. 307, 321-22 (1982} (“Persons who have

been involuntarily committed are entitled to more considerate
treatment and conditions of confinement than criminals whose
conditions of confinement are designed to punish.”)

Generally, the Fourteenth Amendment requires that civilly

tted persong not be sublected to conditions that amount to

commi
punishment, Bell wv. Weolfish, 441 U.S. 520, 536 (1979).,° within
the bounds of professional discretion, Youngberg, 45%7 U.5. at
321-22. Bpecifically, in Youngberg, the Supreme Court held that

L
ry
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civilly committed persons do stirutionally protected

ifigh, the SBupreme Court held that whether a
La ’ ted cheir

:@ﬂﬁi £ of pretrial d s viola

const. urng on whether the digabllity is imposed
foxr ishment or whether i1t ig but an incident of
sCme overnment purpose. 441 U.85. 520, 535-39,
’1979

i3




interests, but that these rights must be balanced against the

reascns put forth by the State for restricting their liberties.

Td. at 307. The Constitution is not concerned with de minimis
regtriciiong on patients’ liberties. Id. at 3220. Moreover, “due

process reguires that the conditions and duration of confinement
[for civilly confined perscns] bear some reascnable relaticn to
the purpcse for which persons are committed.” Seling, 531 U.S.
at 265. While the nature of an SVP’'s confinement may factor in
this balance of what is reasonable, it is clearly estabklished

that the substantive due process protections of the Fourteenth

Amendment apply to 8VPs. See Andrews v. Neer, 253 [F.3d 1052, 1061

(8'" Cir. 2001) {applying the Fourteenth Amendment’s “oblective
reagonableness” standard to excessive force claims brought by
civilly committed SVPs) .

Hasher's main allegation with regpect to the conditions of
his confinement relates t£o his contention Lhat he 1s now housed
in the south unit, which is segregated from the general
population at EJSP.

The Third Circuilf has held that placement of a civilly

committed SVP in segregated confinement dees not viclate due

rocess unless the deprivation of liberty is in some way extreme.

T

See Deavers v, Santiago, 243 Fed. Appx. 719, 721 (3d Cir.
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In Sandin, the Supreme Court held that there was no
cognizable liberty interest in freedom from additional restraint
in a prison setting. See 515 U.8. at 486 (“We hold that [the
priscner’s] discipline in segregated confinement did nct present

14




gsegregated confinement of civilly committed $VPs; . See also
Thielman v. Leean, 282 F.3d 478 {7 Cir. 2002} {likewise
extending Sandin to civil commitment settings). As stated above,

g complaints about the restrictions on his confinement are
minimal. He is not prevented from attending group or recreation,
but is cnly limited to segregated activities in the South Unit.
Therefore, with respect to his conditions cliaims as alleged,
this Court finds that Hasher has failed to state a cognizable

time, and the alleged conditions cf

4]

claim in this regard at thi
confinement claims will be dismissed without prejudice. To the
extent that Hasher can allege facts to show that unconstitutional
conditions of confinement exist, he may seek leave tc re-open

this case and file an amended pleading.’

Hasher alsc generally alleges that when he arrived at BEJSP,
his unit has no air conditioning, no hot water, no clean running
water, and cne small window in nhig cell/room. While Hasher

baldly asserts that these conditions are intended as punishment,

the type of atypical, significant deprivation in which a State
might conceivably create a liberty interest.”).

Should plaintiff so choose to amend his Complaint Lo cure
ciencies noted herein, pursuant to Federal Rule of Civil
g 1 Hasher should note that when an amended complaint

, the original complaint no longer performs any function
age and “cannot be utilized to cure defects in the

d {complaint], unless the relevant porticen is specifically
porated in the new [complaint].” 6 Wright, Miller & Kane,
1 Practice and Progcedure § 1476 (2d ed. 1290) (foounotes
d) . An amended complaint may adopt some or al of the
t
I
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in the original complaint, put the iden tion of

ticular allegations to bhe adopted must be cl
. Id4. To avoid confusion, the gafer cours

an amended complaint that is complete in itself. Id.
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that he has suffered adverse conseguences from

0]

he doss nobt alleg
the conditions, and admits that prison officials have stated that
they are working on fixing the water problems. Thus, based on

these very general allegations, even if true, the Court finds no

atypical or significant deprivation that would rise Lo the level

o
9
Q
%
¢t
bt
(T
o
i
bt
O
pl
w0
}._
2
H
Eu.....i
m
w
8]
3
(u
T
o
1
},_J
0
ot
-
=3
D)

ok

thig Court finds that Hasher hasgs failed to state a cognizable

taim in thig regard at this time, and the alleged conditicns of

0

confinement claims will be dismissed without prejudice. To the
extent that Hasher can allege additicnal facts to show that
unconstitutional conditions of confinement continue to exist and
he has suffered adverse conseguences from such conditiong, he may
seek leave to re-open this case and file an amended pleading.

. Access to Law Library Claim

This Court next considers Hasher’'s allegations that he has
been denied access to the courts (via denial of access Lo the law
library) in vieclation of his First and PFourteenth Amendment
rights. Courts have recognized different constitutional sources
for the right of access to the courts. Principally, the right of

access derives from the First Amendment’s right to petition and

the due process olauses of the Fifth and Fourteenth Amendments.’

mhe right of access to the courts is an agpect ©of the

First Amendment right to petition. MebDenald v, Smith, 472 U.S.
475 }82 {1985); Bill Jdeohnson’'s Restaurants, Inc, v. NLER, 461
7.8, 73i, 741 {1982): Milhouse v. Caryison, £52 F.24 371, 373 (34
Cir. 19817 . The Supreme Court also found that “[t]he

16




he right of access to the courts reguilres that “adeguate,
effective, and meaningful” access must ke provided inmates who

wish to challenge their criminal charge, convicticn, or

1
&
o
93]
ve
}_.!
-3
o
by
[}

conditions of confinement. Bounds v, Smith, 43

{1977 . In other words, prison officials must “give prisoners a
reasonably adequate opportunity to present claimed viclaticns of
fundamental constitutional rights to the Courts.” Id. at 825,
“VITihe touchstone ... 18 meaningful access to the courts.’”

Peterkin v. Jeffes, 855 .24 1021, 1037 (3d Cir. 1988} (guoting

Bounds, 430 U.S. at 823 (inteynal guotaticon omitted) .

In Bounds, the Supreme Court held that “the fundamental
constitutional right of access to the courts requires prisocn
authorities to asgegist inmates in the preparation and filing of
meaningful legal papers by previding prisoners with adeguate law
libraries or adeguate assistance from persons trained in the

law.” The right of access to the courts is not, however,

unlimited. “The toolg [that Bounds] requires to be provided are

constitutional guarantee of due process of law has as a corcllary
the reguirement that prigcners be afforded access Lo the courts
in order to challenge unlawful convictions and to seek redress
for violaticns of thelr constivutional rvights.” Procunier v,
inez, 416 U.S5. 396, 419 (1974}, overruled on cther qrsunds,

S, 401, 413-14 (198%). Ses alsg,

“prigoners have bthe
Fo 3 'l

Thornburgh v. Abbott, 490 U,

W

Hudson v. Paimer, 468 U.8. 517, 523 {1884)

ricnal right to petition the
ncas, which inciudes a rea

Bounds v, Smith, 43¢

0.5, 539, 576 (15
iso arice

however, under the
the Siwth Amendment clearly ig not implicated.




thoge Lhat the Inmates need in order to attack their sentences,
directly or collaterally, and in order to challenge the

conditions of thelr confinement. Impalrment of any ohhex

§

litigating capacity is simply one of the incidental [(and

.

perfectly constitutional] conseguences of conviction and

incarceration.” Lewis v. Casey, S18 U.S. 343, 355 (1996)
(emphasis in original). Similarly, a pretrial detainee has a

right of access to the courts with respect to legal assistance
and participation in one’s own defense against pending criminal

charges. See, e.g., May v, Sheahan, 226 F.3d 876, 883-84 (7th

Cir. 2000}; Caldwell wv. Hall, 2000 WL 34322% (8.0, Pa. March 31,

L. ;

20007} . Butr gsee United Stateg v. Byrd, 208 F.3d 5%2, 593 (7th

Ciy. 2000) Ipretrial detainee who rejects an coffer of court-

Lo

Y

appointed counsel in satisfaction of the Sixth Amendment right to
counsel has no alternative right to access to a law library);

Wilson v. Riankensghip, 163 F.3d4 1284, 1250-91 (lith Cir. 1998}

{mame): United Statses v, Walkey, 129 F_2d 1266, 1997 Wi, 720385,
*%4 {gth Cix. 1987) {same)

Moreover, a prisoner alleging a violation of his right of
access must show that prison cfficials caused him past or

imminent “actual inturv” by hindering his efforts to pursue such
4 hat) il

a claim or defense. See Lewig, 518 U.S. at 348-51, 354-5%
(1994 . Oliver v, Fauver, 118 F.3d 175, 177-78 {3d Ciy. 1997).

might show, for example, that a complaint he prepared was

fd
(544




whnich, because of deficiencies in the prison’s legal assistance

facilities, he could not have known. Or that he had suffered
arguably actiocnakle harm that he wished te bring before the
courts, but was go stymied by inadeguacies of the law library

7

that he was unable teo file even a complaint.” Lewis, 518 U.5. at

Here, Hasher fails to allege any actual injury as a result
of the alleged denial of access to the law library. He does not
alliege that he was unable teo file this cor any cther complaint in

i

the courts, and in fact, he has not been limited in filing the
instant action, or hig state court acticn complaining about his
reduced treatment plan. Consequently, the allegations in the
Complaint are too conclusory to show a denial of court access

sufficient to rise to the level of a constitutional deprivation

under the Igbal pleading standard. “{Tihe pleading standard Rule

8 anncunces doeg nob reguire detailed factual allegations, but it
demands more than an unadorned, the-defendant-unlawfully-harmed-
me accusation Nor deoes a complaint suffice 1f it tenders

naked assertions devoid of further factual enhancement.” Iagbal,

128 8.Ct. at 19249 {c¢itationg and internal guotation marks

Jasher does not articulate how the alleged
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elther pursue this claim or defend himself in any pending state

proceedings. Therefore, his claim alleging denial of access to




the courts based on an alleged faillure te provide access to the
law library will be dismissed without prejudice for failure to

state a clalim gt thig time.

&

>, Interruption of Treatment Claim

Tinally, Hasher asserts that he is denied group

therapy/treatment sessiong because of his transfer tc the EJSP
South Unit. He contends that he 1s denied the right to adeguate
rreatment and reascnable care applicable to civilly committed

in vioclaticen of the Fourteenth Amendment.

SVPs,

The Fourteenth Amendment to the United States Constituiicn,

£

§ 1, guarantees that “[nlo State shall ... deprive any person of
life, liberty, or property, without due process of law.” This
due process guarantee has been interpreted to have both
procedural and substantive components, the latter which protects
fundamental rights that are so “implicit in the concept of

erty” that “neither liberty nor justice woulid exist if

-

ordered 11

i

they were sacrificed.” Palkc v. Conn., 302 U.S. 319, 325 (1937).
Thege fundamental rights include those guaranteed by the Bill of

Rights, as well as certain liberty and privacy interests

implicitly protected by the Due Process Clause, such as the right
to marry. Washinoton v. Glucksberg, 521 U.8. 702, 720 (1987}).

ainst government conduct

ubstantive due proces

[£]
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that is so egregicus that 1t “shocks the conscience,” even where

P

-t

the conduct does net implicate any specific fundamental right.

i

See United States v. SBalerneo, 481 4. TG, 746 (18877 .




Lawg digturbing fundamental rights receive strict scrutiny

and will be upheld if they are “narrowly tailored to serve a

compelling state interest.” Reno v, Flores, 507 U.5. 2%2, 30Z
{1993} . However, regulations nct implicating fundamental rights
{inn other wordg, those claims attacking particularly egregious or
arbitrary governmental actiong) are analyzed under the

deferential standard referred to ag the rational basis review,

and will generally succeed only 1f the government action shocks

the conscience. See Glucksberg, 521 U.5. at 728,

With respect to Hasher’'s claim, it appears that he is
asserting that he has a fundamental right to adequate treatment
as a civilly committed sex offender. The Supreme Court

established that there exists a constituticnally protected right
of mentally retarded persons confined at a state institution t
minimally adequate treatment. Specifically, the Supreme Court
held that there is a constitutional right of mentally disabled
persons cenfined at a state institution to “minimally adeguate
habilitation”, self-care treatment or training to the extent
necessary toe protect their recognized fundamental rights tc

safety and freedom from physical restraints. Youngberg, 457 U.5.

The Supreme Court further held that, where a fundamental
L

right is at issue, a district court must balance “the liberty o

457

21




G.8. at 320. Although restrictions burdening a fundamental right

U

generally receilve strict scrutiny, in Youngberg, the Supreme

Court found that this sort of rigorcus analysis would unduly

urden the ability of states, specifically their professional

[

emplovees, [0 administer mental health institutions. Id. at 322.
Consequently, fhe Court ceoncluded that “the Constitution only

requires that the courts make certain that professional judgment
was in fact exercised,” because “[ilt is not appropriate for the

courts to specify which of several professionally acceptable

cholces should have been made.” Id. at 321 {internal quotation
and citation omitted). Thus, a decision, "“if made by a

professional, is presumptively valid; Iliability may be imposed
only when the decision by the prefessiocnal is such a substantial
departure from accepted professional Jjudgment, practice, or
standards as to demonstrate that the person responsible actually

did not base the decision on guch judgment.” Id. at 323,

In Leamer v. Fauvey, 288 F.3d 532 (34 Cir. 2002}, the United

tates Court of Appeals for the Third Circuit held that New

U]

Jersev’s unigque former statutory scheme for sex offenders that

icated the term of sentence on a prisoner’'s response Lo

5
ke
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’U

creatment and created a right to treatment created a fundamental
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nd cognizable liberty interest in treatment, for purposes of
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whose confinement and treatment were lnextricably linked pursuant
to statute. The sentencing court had clasgified Leamer as having
a “mental aberration” and in need of “specialized treatment,”
which automatically subjected Leamer to the maximum incarceration
permitted by law unless he 1s cured pricor to that point. Leamer
could not reduce his sentence through good behavior credits,
olicies or other credits. Instead, he coculd only shorten
his incarceration through successful therapy, which was an
“inherent and integral element” of the statutory scheme.
Congequently, the Third Circuit found that deprivation of
treatment would be a grieveous loss not emanating from the
gsentence. Leamer, 288 F.3d at 544,

Apart from that recognized in Youngberg to prevent the
viclation of recognized fundamental rights to safety and freedom
from physical restraints, this Court finds the Third Circuit’'s
holding in Leamer to clearly extend to an involuntarily committed
gex offender under New Jersey’'s SVPA. Like Leamer, the length of
Hagsher's confinement under the SVPA is predicated on his resgpconse
to tCreatment. Indeed, the provisions of the SVPA explicitly
recognize New Jersey’s cbligation to provide treatment Lo SVPs
for their eventual release based on successful therapy. 3See
N.J.8. A, 30:4-27.322{a){"If the court finds by clear and
convincing evidence that the person needs continued involuntary

commitment as a sexually violent predator, it shall issue an

order authcrizing the involuntary commitment of the person to a

23




facility designated for the custody, care and treatment of

sexually vicient predatcors”) {emphasis added);

N.J.5.A. 30:4-

’ T Ao e 0

34 (b} {"The Division of Mental Health Services in the Department

of Human Services shall provide or arrange for treatment for a

crson committed pursuant te this act. Such treatment shall be

73
o

Y

appropriately tallored to address the specific needs cf sexually
viclent predators.”); N.J. 8. A, 30:4-27.3¢c{a) (At any time during
the involuntary commitment ©f a person under this act, I the
person’s treatment team determines that the person’s mental
condition has so changed that the person is not likely to engage
in acts of sexual violence if released, Lhe treatment tfeam shall
recommend that the Department of Human Services authorize the
person o petiticn the court for disgcharge from involuntary

commitment status”); see algo Kansas v, Hendricks, 521 U.8. 346,

367 (1997) {concluding from similarly-worded provisions of Kansas
SVP Act that “the State has a statutcry obligation to provide
‘care and treatment for [persons adjudged sexually dangerousg]
degigned to effect recovery ...."){alterations in
original} {internal citations omitted) .

Therefore, based on Youngberg and Leamer, this Court

conciudeyg that Hashery’'s liberty interest in treatment is

b

fomed
&}
—
o)

fundamental and cognizable for purposes of both procedural

tive due process analvses.  But see Balley v, Gardebring,

e

40 F.24 11506, 1154 {8 Cir. 1891}, cexi. denied, 503 U.53. 952
{1992} {where the Eighth Circuit noted that Youngberg did not

24




establish a right for the civilly cemmitted to treatment per se;
the Supreme Court only “held that the Constitution reguired only

uch '‘minimally adequate training ... as may be reasocnable in

i i

45

¥

Light of [the] likerty interest! ] in safety and freedom from

g d

=

unreagonable restraints. ") {gqueting Youngberg, 457 U.5. ab 3227 .

Eighth Circuit concluded that plaintiff had no

right o “psychiatyric treatment to overcome a ‘sexual cifender
condition’” because he “was neither in dangey during nis civil
commitment nor was he subliect to any resbiraints beyond the
ordinary incidents of any invcluntary confinement.” Id. at 1153,
1154. Citing Bailley, district courts in the Eighth Circuit have
gince concluded that c¢ivilly committed sexual predators have no

substantive due process right to mental health treatment,

adeguate oy otherwise. See Semler v, Iwdeman, 2010 WL 145275, at
*26 (D. Minn. Jan. 8, 2010) (“Because this Court has not
recognized a constitutional right to effective ‘treatment’ in the
context of civilly commitied sex cffenders, Flaintiffs [alleging
substantive due process violations through ineffective treatment]
have failed to allege a due process claim ... .7} {citing

icolaison v, Ludeman, 2008 WL 508549, at *8 (D. Minn. Feb. 11,

2008} (finding, in ultimately concluding that involuntarily

committed sex offender’'s right Lo treatment ig not “clearl
v

2%

establisghed” for purposes of 28 U.8.C. § 2254(d} (1), that

Youngberg “only recognized a right te "minimally adeguate’




rreatment that reduces the need for restraints,” and not

“comparable right to treatment that facilitates release”)).

Nevertheless, while this Court may recognize that Hasher has

a fundamental and cognizable liberty interest in treatment, based
on the allegations and admissions by plaintiff in his Complaing,

this Court alsc determines that there has been no procedural or
gsubstantive due process violations at this time.
With respect to Hasher’s right to procedural due process,

there does not appear to be any basis to plaintiff’s claim that

there has been a categorical denial of therapy due to his

-

transfer to EJSP’'s administrative segregation unit. In Leamer,
the Third Circuilt, relving on Sandin, fcound that Leamer would
face “significant obstacles” in establishing a procedural due
process claim based on his placement on RAP (restricted
activities program) status because the mere fact of placement in
administrative gsegregation is not in and of itself enough to
implicate a liberty interest. Leamer, 288 F.34 at 546. In the
instant case, Hasher ig not actually confined in administrative

segregaticn for the purpose of punishment, but rather, he and the

from the Kearny facility were transferred to

o
-
(D
o
bt
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other 5V

it oab BJSP sepavate and apart from the convicted prisoners,

1

Morecover, Lhere 1ig no abscolute denial of treatment.

Imits that he has attended group sessions, bul his

-

therapy 1g limited to the South Unit where he is confined.




-

This Court likewise finds no substantive due process

[

violation at this time. ubstantive due process prevents the

i

government from engaging in conduct that “shccks the conscisnce,

or interferes with rights “implicit in the concept cf ordered
liberty.” Glucksberg, 521 U.3. at 721. Under this standard,
Defendants’ aciicons in denving Hasher his statutory right to
creatment will be found unconstitutional under the Fourteenth
amendment 1f they were sc arbitrary or egregilous as to shock the

PN

conscilence. See Leamer, 288 F.3d at 546-47 (substantive due

process claim alleging inadequate treatment for committed sex
offender "must focuz on the challenged abuse of power by

officials in denving [the plaintiff] the treatment regimen that

2
i ”“

was statutorily mandated and was necesgsary in order for his

[

condition to improve, and thus for him to advance toward

Here, defendants have not categorically declined to provide
any mental health treatment to the SVP residents at EJSP.  Thug,
this Court cannct readily conclude that Defendants’ acticns were
conscience-sghocking and in viclation of Hasher’'s substantive due
process rights. Thus, the Court concludes that treatment has not

peen denied fto the SVP residents as alleged because there is no

ol

demonstirated interruption of adeguate treatment that would rise
ro the level of a constitutional due process deprivabtion as
alleged. Therefore, this Court concludes that any alleged short-

lived digyuption of therapy and treatment has not been sghown To

27




pe sc egregicus as to rvender mental treatment at EJSF consclence-
shockingly deficient.

Accordingly, Hasher’s c¢laim alleging inadequate treatment
will be dismissed without prejudice for failure to state a

cognizable c¢laim of a deprivation of a constitutional right at

ERHICIN

this t

Firaily, the Court acknowledges that Hasher has sgpecifically

<

alleged that defendant Merrill Main has retaliated against Hasher
by limiting Hasgher to one treatment plan, rather than seven,
pecause Hasher filed a metion in his state court acticn seeking
back pay. It appears that Hasher is invoking a claim of
retaliation against defendant Main.

"Retgliation for the exercige of constitutionally protected

rights is itself a vioclation of rights secured by the

Constitution ... ." White v. Napolecn, 8%7 F.2d 103, 111-12 {3d

Cir. 18%0). To prevail on a retaliation claim, plaintiff must
demenstrate that (1) he engaged in censtitutionally-protected
activity; {2) he suffered, at the hands of a state actor, adverse
action “sufficient to deter a person of ordinary firmness from

exercising his [constitutional] rights;” and (3) the protected

ity was a substantial or motivating facter in the gtate

- 1 ur
aC L LVLILY

actor’s decision bo take adverse action. Rauser v. Horn, 241

Fo3d 330, 333 {(3d Cir. 2001} (gquoting Allah v. Seiverling, 229

o34 229, 225 {34 Cir. 2000} Sec also Anderson v, Davila, 125
{citing MC. Healthy City Sch. Dist
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2a, of Bduc., v. Doyle, 42% U.5. 274 (1977})); Thaddeus-X v.

Blatter, 175 F.3d 378, 286-99 (6th Cir. 1599), cited with

approval in Allabh, 229 F.3d at 225,

Based on the allegations as set forth above, this Court

-

hat Hasher may be able to show a claim of retaliation

T ‘w
ot

finds

:"1

.

against defendant Merrilil Main only, because he alleges that Main
expressly limited his group treatment plan te one in retaliation
for plaintiff filing a complaint in state court, a legitimate
exercise of plaintiff’s First Amendment rights. Therefore

plaintiff s claims of retaliation will be allowed to proceed at

this time.®

E. Motion for Preliminary Injunction

sher also seeks preliminary injunctive relief. To secure

the extracrdinary relief of a preliminary injunction or TRC,

plaintiff must demcnstrate that “ (1) he is likely to succeed on
the meribs; {2) denial will result in irreparable harm; (3)

granting the injunciticon will net result in irreparable harm to

the defendants]; and (4) granting the injunction is in the public

e

terest.” Maldonade v. Houston, 1587 F.3d 179, 184 (34 Cir.

e
8

MG

foud

981, cert. denied, 526 U.5. 1123C {1999) (as to a preliminary

fanctiony ; see alse Ballas v, Tedegee, 41 F. Supp.2d 531, 537

pei -
>
L‘,

While Hagher admits that he brought a2 gimilar claim in a
te court acticn, he does not allege that his state case is
Ceeding under federal constituticnal claims. In addifion,
ther alleges that his new claim of retalliation may nob be
ailowed to proceed in his state court action. Therefore, rather
than preclude a possibly viable claim at this stage, the Court
will allew the claim to proceed.
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(D.N.J. 1989) f{as to temporary restraining order). A plaintiff

PR A

must estaklish that all four facteors favor preliminary rellel.

Opticiane Ass’'n of America v, Independent Opticians of America,

920 F.2d 187 {[3d Cir. 19%0). The standards for a permanent

.

injuncticn are essentially the same as for a preliminary

injunction, except that the plaintiff must show actual success on

the merits, not a likelihood of success, tc obtain a permanent

‘

U.8. 390,

s

injunction. See University of Texas v. Camenisch, 451

392 {1881} .
Here, most of plaintiff’'s claims asserted in thig Complaint,

with the exception of his retaliation claim against defendant

Merrill Main, are being dismissed for failure to state a claim at

this time. Accordingly, Hasher has not alleged facts sufficient

to satisfy the first reguirement that he may be likely to succeed

on the merits. Moreover, Hasher fails to articulate irreparable

harm, and thusg, cannot satisfy the second mandatory reguirement,

Therefore, because Hasher is unable to establish all four
factors necesgary for preliminary injunctive relief as regquired,
his applicaticn for preliminary injunctive relief will be denied.

V. CONCLUSION

For the reascons gset forth above, plaintiff’'s claim asserting
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sndment retaliation viclilation as against de

3
i

Ch
b
F

I

to proceed at this time. However,

Merrill Main will be allowed
all remaining claims will be dismissed without prejudice, in

their entirety as against all named defendants, for failure to
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gtate a claim at this time, pursuant to 28 U.S5.C. §
ile an amended

1;’:

Plaintiff may seek leave to

deficiencies noted herein with respect to

pleading to cure the
the dismissed claims. An appropriate order follows.
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United States District Judge
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