SPORTSCARE OF AMERICA, P.C. v. MULTIPLAN, INC. et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

SPORTSCARE OF AMERICA, P.C,,

V.

MULTIPLAN, INC., etal.,

Plaintiff,

OPINION

Defendants.

WILLIAM J. MARTINI, U.S.D.J.:

Plaintiff Sportscare of America, P.CSportscare”) filed this action against

twenty-two defendants, alleging that dedants violated the Employee Retirement
Income Security Act of 197@¢ERISA”), breached their @iuciary duties, and breached
their duties to act in good faith. Seven detentd have been dismissed from the action.
Eleven of the remaining defeats (collectively, “Defendants”) have now filed motions.

Specifically, this matter soes before the Court on:

(1)

(2)

3)

4)

(5)

(6)

A motion to dismiss and, in the attative, for summary judgment, filed
by Tower Life Insurane Company (“Tower”);

A motion to dismiss and, in the aitative, for summary judgment, filed
by Guardian Life Insurance Comupy of America (“Guardian”);

A motion to dismiss and, in the altative, for summary judgment, filed
by Principal Life Insurare Company (“Principal”);

A motion to dismiss and, in the aitative, for summary judgment, filed
by I.U.O.E. Local 15 Welfare Fund (“Local 157);

A motion to dismiss and, in the altative, for summary judgment, filed
by Insurance Design Adminrsttors, Inc. (“IDA”);

A motion to dismiss and, in the altative, for summary judgment, filed
by Coventry Health Care (“Coventry”);
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(7) A motion for judgment on the pleadings in the alternative, for
summary judgment, filed by Nipm Life Insurance Company of
America (“Nippon”);

(8) A motion for summary judgment fildaly Christian Brothers Services
(“Christian Brothers”);

(9) A motion to dismiss filed by Government Employees Health
Association, Inc. (“GEHA");

(10) A motion to dismiss filed by NatiohAssociation of Letter Carriers
Health Benefit Plan (“NALC”); and

(11) A motion for summary judgment filed by Health Net, Inc.

Many of the Defendants make the same or substantially similar arguments in their
motions. For that reason, Tower, GuardRmncipal, Local 15, IDA, Coventry, and
Nippon will collectively be referred to dkse “Tower Defendants.” GEHA and NALC
will collectively be referred to as the “GH Defendants.” Thereas no oral argument
on the motions.SeefFed. R. Civ. P. 78(b).

For the reasons set forth below, thetioms filed by the Tower Defendants are
DENIED; the motion for summary judgment filed by Christian BrotheGGRANTED;
the motions to dismiss filed by the GEHA DefendantSGRANTED ; and the motion
for summary judgment filed by Health Net, IncGRANTED.

l. BACKGROUND

Plaintiff filed this ERISA action agaih®efendants to enforce the terms of
various health care plans imed or administered by Dafdants (the “Plans”). The
gravamen of Plaintiff's Second Amend€dmplaint (or the “Complaint”) is that
Defendants underpaid Plaintiff Ipaying Plaintiff as an “imetwork” provider instead of
an “out-of-network” provider. The factnd allegations are set forth below.

A. The Parties

Plaintiff Sportscare is a health care pdar. A health care provider is an
individual or an institution thgtrovides health care servidesindividuals or families.
Health care providers includmctors, hospitals, clinicprimary care centers, and other
medical facilities. Sportscare is a licenpdgysical therapy facility that provides
individual physical therapto patients who are recoveg from injury, trauma, and
illness. Second AmendeComplaint (“Compl.”){ 2, ECF No. 124.

Defendants are health care payors. Athezare payor is an entity other than a
patient that finances or reimburses the cosieaflith services. Health care payors include
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insurance companielBealth maintenance organizations (“HMQOs”), and employee
welfare benefit plans. They also inde third-party administrators, which are
organizations that process imgnce claims for other entitie®efendants, as health care
payors, insure or administer various health pdaas. A health care plan provides health
care coverage for a select group of peoplealls employees of a particular company.
People covered by a health care planreferred to as “plan participantsSee29 U.S.C.

8 1002(7). If a participant designates someglre to receive benefits under a plan, that
person is referred to as a “beneficiargee29 U.S.C. § 1002(8).

Defendants Tower, Guardian, Principalchb15, IDA, Coventry, and Nippon are
traditional health care payors. Defendamiv€ois a third-party administrator that
administers claims for the Solvay AmerMeelfare Benefits Plan, a self-funded group
benefits plan (“Tower Plan”). Declarati of Rodney Gagne (“Gagne Decl.”) 4, ECF
No. 53-2. Defendant Guardian is an ireswce company that insures and administers
claims for the Guardian Group Insimce Plan (“Guardian Plan”seeGuardian Plan at
136, ECF No. 54-3. Defendantincipal is a third-party administrator that administers
claims for a self-funded employee benefits gl&trincipal Plan”). Declaration of Sherry
Ferry (“Ferry Decl.”) 1 4, ECF No. 55-Defendant Local 15 is an employee welfare
fund that administers clainier the Welfare Plan of the t@rnational Union of Operating
Engineers Local 15, 15A, 15& 15D, AFL-CIO, a group beefits plan for eligible
participants of the union and their dependdtfitocal 15 Plan”). Declaration of Patrick
J. Keenan (“Keenan Decl.”) 4, ECF Ng2-3. Defendant IDA is a third-party
administrator that administeclaims for Self Funded Befits, Inc. d/b/a Insurance
Design Administrators Plan (“IDA Plan”)Declaration of Daniel W. Roslokken
(“Roslokken Decl.”) 1 4, ECF No. 63-3. Deftant Coventry is the parent company of
First Health Group Corporation, the thirdrygadministrator for the Dairy Farmers of
America Plan, a self-fundecealth benefit plan (“Coventry Plan”). Declaration of
Metrus Anderson (“Andersdecl.”) 1 3, ECF No. 69-2. Defendant Nippon is an
insurance company thatsures participants of the Hasago International Corporation
Group Benefit Plan (“Nippon Plan”)SeeDeclaration of Sherry Ferry on Behalf of
Nippon Life Insurane Company of America (“Ferry Ngon Decl.”) Ex. 2, ECF No. 95-
2. Principal is the third-party administrafor Nippon and process&laims on Nippon’s
behalf. Ferry Nippon Decl. 4.

Defendants Christian Brothers, GEHA, &wdLC are non-traditional health care
payors. Defendant Christian Brothers is thenadistrator for the Christian Brothers
Employee Benefit Trust, a health plan formayees of the Catholic Church (“Christian
Brothers Plan”)Declaration of Donna Phillips (“Phillips Decl.f) 3, ECF No. 66-2. The
Christian Brothers Plan has received agevetter ruling from the Internal Revenue
Service (“IRS”) stating that it is a “churchgol” within the meaning of Section 414(e) of
the Internal Revenue Code. Phillips Decl. Defendant GEHA isx health insurance
company that insures and administers a gaverni-sponsored health benefit program for
federal government employees. Affidavitlatrry McEnroe (“McEnroe Aff.”) 3, ECF



No. 50-2. Defendant NALC is a health insuranm@mpany that insures and administers a
health plan for cityetter carriers employed by the UFostal Service. Affidavit of
Karen Moore (“Moore Aff.”) {1 3, ECF No. 51-2.

Defendant Health Net, Inc. is a mged care organization and the parent
company of separately licensed and regdlatgsidiaries that provide health care
benefits to individuals and groups. Dectama of Corinne Sotolov (“Sotolov Decl.”) § 3,
ECF No. 60-3. Health Net, Inc. itself dasst sponsor, insure or administer employee
welfare benefit plans and does not providaltiecare coverage to any individual or
entity. Sotolov Decl. § 4. Health Net, Irdnes not pay for medical services provided to
patients and does not pay claims for insu@ddan members. Sotolov Decl. | 5.

Defendant Multiplan, Inc. (“Multiplan”)s a preferred mvider organization
(“PPO”).! Declaration of Marcy E. Feller (“Her Decl.”) { 2, ECF No. 108-2. As a
PPO, Multiplan enters into contracts withnmerous health care providers. Defs.’ Reply
Br. at 3 n. 2, ECF No. 108These providers agree to progidervices to Multiplan clients
at discounted ratedd. The group of providers as awle is referred to as the “PPO
Network.” See id. Multiplan also enters into agreentewith health care payors, which
gives these payors access to the disamlrdtes of the entire PPO netwotd. Payors
offer incentives to their memlmeto use participating providem the form of lower co-
pays and deductibledd. In exchange for agreeing to a discounted rate, these providers
receive an increase in the number of patieagghe majority of the payors’ members will
seek medical services fromgwiders in the PPO networkd. When one of these
providers renders services to a mendfesne of Multiplan’s clients, Multiplan
“reprices” the claim to redict the discounted rated.

In this case, each of the Defendants @mted with Multipla in exchange for
access to Multiplan’s PPO network.

B. The Plans

The Plans offered by Defendants distingadstbetween two types of health care
providers: (1) “in-network” (or “participating’providers that partipated in Multiplan’s
PPO network, and (2) “out-ofetwork” providers that did not participate in Multiplan’s
PPO network.SeeCompl. 1 5-6. For in-netwogkoviders, each Dendant would pay
for services based on the discounted PR@ r&or out-of-netwdk providers, each
Defendant would pay for sepgs based the usual, customary, and reasonable rate for
such services (the “UCR rate”pee e.g.Tower Plan at 16-44 (members charged a
percentage of the “PPO rate” for “PR@twork Providers”; members charged a

! Multiplan chose to file an Answer, rather trmmotion, so Multiplan isot one of the moving
Defendants. Although Multiplan is discussed itatlebelow, it should be noted that Multiplan
did not file any of the moving papers, so altle¢ information about Multiplan was supplied by
other parties.



percentage of the “usual, customarygl a@asonable fees” for “Non-PPO Network
Providers”); IDA Plan 8 IllI-A-1 (“The fee fioservices, care and treatment rendered by
Network Providerss considered payable under this Plan’s provisions based on . . . pre-
negotiated contracted rates. The feeskmwvices, care andemtment rendered by Non-
network Providers isonsidered payable under this Plan’s provisions based on the Usual
and Reasonable Charge fockiservices.”). Members had to pay higher premiums for
Plans that covered any of the costs df@itnetwork provides. Compl. I 7.

Under each of the Plans, members daubmit claims to be reimbursed for
eligible medical expenses. Benefits wouldolagd only if an athinistrator determined
that the member (or other covered person) was entitled to those benefits under the terms
of the Plan.See e.g.Tower Plan at 99. Claims calube denied if, for example, the
administrator determined that a procedure was not medically necessary, the procedure
was considered experimental or investigatipoathe procedure was not covered by the
Plan. See, e.g.IDA Plan § VII-7.

Each Plan also providedrfan administrative appealquess in the event that a
claim was deniedSee, e.g.Tower Plan at 103 (“In cases where a claim for benefits is
denied, in whole or in part, and the cowkeperson believes theatin has been denied
wrongly, the covered person ynappeal the denial”). For example, a person covered
under the Tower Plan who wanted to fileagopeal was required to submit the appeal, in
writing, to the Tower appeals departmanSan Antonio, Texawithin 180 days
following the receipt of an adverse deteration, along with spporting documentation
and proof that the claim was covered under the Pia@Tower Plan at 103. An
administrator would then review the derbgl applying the terms of the Plan to that
person’s medical circumstances, taking imtcount the person’s documents and records,
any relevant internal rules and guidelines, a@ndecessary, the opinions of health care
professionals with training and experiemeehe relevant field of medicindd.

The other Plans provided for similaiministrative appeal process&ze e.g.
Guardian Plan at 28-34 (setting forth twaggt internal appeals process, followed by an
external appeals process); Principal Plan aé®®@claimant must file an appeal in writing
to the claims administratoritliin 180 days); Local 15 Plaat C-2—C-8 (appeal must be
made in writing to Board of Trustees and maedtforth claimant’s name and address, the
date of the denial, the reasons for the apmnd supporting docuwentation); IDA Plan §
VII-6 (claimant must file amppeal within 180 days); Contey Plan at 60-61 (setting
forth processes for oral anditten appeals); Nippon Plan @®-91 (claimant must file an
appeal within 120 days).

C. Billing Practices of Sportscare Multiplan, and Defendants

According to the Comlpint, Sportscare was, at otume, a participating provider
in Multiplan’s PPO network.Compl. § 26. At some unspecified point in time,
Sportscare terminated itsragment with Multiplan andecame an out-of-network
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provider for purposes of Defendants’ Pla@®mpl. {1 6, 26. However, after Sportscare
became an out-of-netwogkovider, each afhe Defendants still niatained an ongoing
relationship with the Sportscare staff. Compl. I 13. When a patient sought services at
one of Sportscare’s facilitiedye patient’s doctor providesiportscare with the relevant
medical and insurance infortnan for the patient. Compl. { 10. A staff member at
Sportscare would call the relnt Defendant to confirm receipt of the medical and
insurance information, confir the existence ohsurance coverage, discuss the nature
and extent of the treatment, the authorizati@ugiired, and the relevant copayments and
deductibles, and discuss any other informadffacting the patient’s insurance coverage.
Compl. 19 11-12. Staff menats also filled out insurece verification forms in
accordance with the instructions providedeach Defendant. Compl. § 11. If
Sportscare and the Defendant determinedtbi®apatient was eligle for out-of-network
coverage, then the patient was permittesicteedule an appoingnt at a Sportscare
facility. Compl. { 14.

Before receiving medical services fr@portscare, a patient was required to
complete and sign several famncluding a Patient Regiation Information Form and a
Health Insurance Portability &ccountability Act of 1996 (HIPAA”) notice. Compl. 11
15-17. The Patient Registration Infaxtion Form included a section entitled
“Assignment of Benefits,” which provided that:

| irrevocably assign to Sportscaak my rights and benefits under

any insurance contracts for payment for services rendered to me by
Sportscare. | irrevocably autlwe all information regarding my
benefits under any insurancelipg relating to any claims by
Sportscare to be released to $pware. | irrevocably authorize
Sportscare to file insurance c¢fas on my behalf for services

rendered to me. | irrevocablyrdct that all such payments go

directly to Sportscare. . . . Thassignment of benefits has been
explained to my full satisfactioand | understand its nature and
effect.

Patient Registration Information Form, @pl. Ex. A, ECF No. 124-1. The HIPAA
notice authorized the Defendants to reldasgportscare any records relating to the
patient’s medical claims or treatment. HIPAA Notice, Compl. Ex. A, ECF No. 124-1.
Once a patient had complete@ésle forms, “Sportscare thasasume[d] altesponsibility
for interacting with the Defendants conceignihe patient’s claim.” Compl.  19.

To bill the Defendants for services rendkriéhe physical therapists at Sportscare
filled out what is known as a “Form 1500Compl. § 20. The Form 1500 listed the
patient’s procedures, insurance informatithre, amounts owed to Sportscare, and any
charges that were enumerated as$ pithe cost of treatmentd. As a matter of course,
Defendants accepted these clérms and disbursed paymeatSportscare. Compl.
21. Sometimes, however, a Defendant would respond by sending Sportscare an
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Explanation of Benefits (“EOB”) limiting or aging a particular claim. Compl. § 23.
There were also instances in which théddeants and Multiplamade adjustments to
correct overpayments to Sportscare. Cofi@2. In these cases, the amounts overpaid
were deducted from any additional paynsetihat were due to Sportscatd. Most of

the correspondence regardinginols processing was donedbgh Multiplan. Compl.
24. Whenever a disagreement arose withe®sjo a claim, the practice of the parties
was to engage in correspondence and telepltonversations tinthey came to an
agrezement to accept, modify, or reverse thgimal decision regardg payment. Compl.

1 25:

D. The Dispute

In January 2009, Sportscare discovered ithwas being underpaid. Sportscare
discovered that it was being paid at the disted, in-network rate, when it should have
been paid at the higher, out-of-network ra@ompl. { 26. Sportsre raised the issue
with Multiplan, explaining that Sportscareisnetwork contractwvith Multiplan had long
since been terminated, and tha payment amounts being made were severely deficient.
Compl. 1 27. Multiplan disagreedd. Sportscare asserts, and Defendants do not
dispute, that Multiplan did ndtave a formal system in pkdor resolving these types of
disputes.SeeOpp. Br. at 15. Instead, repeesatives for Sportscare engaged in
extensive negotiations with representativesfiMultiplan via mail, email, and telephone
in an attempt to resolve thesue. Certification of Rhonduer (“Duer Cert.”), ECF No.
100.

In August 2009, after extensive email corresme, Tanya Brinson, a
representative in Multiplan’s Atlanta, Georgitlice, instructed Spdscare to “hold off
on sending any more claimahtil Multiplan’s legal department had had a chance to
review the issue. August 12009 Brinson Email, Duer CelEx. A. A representative for
Sportscare then called Ms. Brinson to discusssige of sending claims. Duer Cert. 4.
In response, Francesca Martz, a Multiplan Network Dopraknt Specialist, called
Sportscare to reiterate that Sportsadreuld not send any more claimsd.

Sportscare was then directed to Ca@adner, a Provider and Client Service
Manager for Multiplan. Duer Cert. I 4fter some follow up from Sportscare, Ms.
Gardner emailed Sportscare saying, “I assutetlat this issue is a top priority and our
Legal department is aware of this issuevali as our Executive management.” August
27, 2009 Gardner Email, Duer Cert. Ex. &fter another month passed with no result,
Sportscare followed up with Ms. GardnemdaVis. Gardner responded stating, “[o]ur
[Executive Vice President and @eral Counsel], Marcy Feller ieviewing this dispute.
She will reach out to you if she needs arfprmation, otherwise all communications
must run through me.” September 2609 Gardner Email, Duer Cert. Ex. D.

%2 None of the parties explain why Sportscane Multiplan continued to correspond even though
Sportscare was no longer paftMultiplan’s PPO network.
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Finally, on October 14, 2009, AdamAltkin, Vice President of Service
Operations at Mutliplan, wrote a letter todgjscare concluding that the claims were
reimbursed correctly, and stating that “Spoarre of America is bound to accept all
claims reimbursed at the MultiPlan rate agmant in full.” Ocbber 14, 2009 Altkin
Ltr., Duer Cert. Ex. H. The letter furtheastd that “Multiplarconsiders this matter
closed.” Id. The letter copied Ms. Gardner, Mzller, and Jeanne Schutter, the Vice
President of National Ancillary Contractingd.

The next day, on October 15, 2009, [@sardner sent an email to Sportscare
attaching the Altkin letter and stating, “$a@ result of our finaigs, we will not be
adjusting any claims.” October 15, 2009r@@r Email, Duer Cert. Ex. F. The email
further stated, “we have been sent numeroussokelaims in dispute[.] [U]nless | hear
otherwise from you, we will be desyiing the records in those boxedd. Sportscare
requested that the boxes bauraed and, one week lat&portscare received 15 boxes
containing approximately 12,0@@ges of claims. Duer Cert. 9. This encompassed
approximately 2,500 individual claims fortmgants who were insured by nearly two dozen
insurance companies. Opp. Br. at 40%grare did not submit the 2,500 individual
claims in dispute to the twenty-two indilial Defendants. Pl.’s Counterstatement of
Material Facts | 2, ECF No. 101-1.

E. Procedural History

On July 19, 2010, Sptscare filed an 89eunt complaint in the Superior Court of
New Jersey, Morris County, asag a barrage of state wonon law claims. Notice of
Removal Ex. B, ECF No. 1-20n August 27, 200, Multiplan removed the action to this
Court with the consent of the other defendamstice of Removal 1 1, 4, ECF No. 1.
In its Notice of Removal, Multiplan statedatithe “action is one over which the United
States District Court has original jurisdanti pursuant to 28 U.S.@.1331, inasmuch as
the matter involves claims fdine cost of benefits under grobpalth benefit plans, which
were established pursuant to ERISA . . Nodtice of Removal { 8. Multiplan further
stated that, “[a]ny claims or causes of actiongbdiio be stated by Plaintiff in its lawsuit,
as to which district courts of the Unit&tiates would not otin&ise have original
jurisdiction, are appropriate to be heard by this Court pursuant to the doctrine of
supplemental jurisdiction, 28.S.C. § 1367, and removal tisis Court is appropriate
pursuant to applicable lawncluding 28 U.S.C. § 1441.Notice of Removal { 10.

On October 27, 2010, Sportsediled a motion to remandPl.’s Mot. to Remand,
ECF No. 15. The existing defendants fiee8rief in Opposition tdiRemand, arguing that
the case was properly removed because sdrSportscare’s state law claims were
completely preempted by ERISA § 502(a), afttter claims were completely preempted
by the Federal Employees Health Benefits (“FEHBA”). Defs.’ Br. in Opp. to
Remand (“Opp. to Remand”), EQ¥o. 19. Attachedo the brief was an affidavit stating
that Defendant NALC was a gernment-sponsored heatthre plan governed by the
FEHBA. Opp. to Remand Ex. A 1 3, ECF.N®. On January 24, 2011, the Honorable
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Mark Falk filed a Report and Recommendatrecommending that Sportscare’s motion
to remand be denied. Repartd Rec., ECF No. 33. Onlyreary 10, 2011, this Court
entered an order adopting the Repod ecommendation and denying the motion to
remand. Order, ECF No. 37.

On May 13, 2011, Sportscare filed an ageshcomplaint asserting three causes of
action under ERISA. On December 5, 20%portscare filed the Second Amended
Complaint. Seven defendariave been dismissed fronethction. Eleven of the
remaining defendants @ now filed motions.

. LEGAL STANDARDS
A. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6ppides for the dismgal of a complaint,
in whole or in part, if the plaintiff fails tetate a claim upon which relief can be granted.
The moving party bears the burden of shgathat no claim has been statddedges v.
United States404 F.3d 744, 750 (3d Cir. 2005). daciding a motion to dismiss under
Rule 12(b)(6), a court must také# allegations in the compldias true and view them in
the light most favorable to the plaintifSee Warth v. Seldid22 U.S. 490, 501 (1975);
Trump Hotels & Casin®esorts, Inc. v. Mirage Resorts Int40 F.3d 478483 (3d Cir.
1998).

Although a complaint@ed not contain detailed factadlegations, “a plaintiff's
obligation to provide the ‘grounds’ of his ‘®itement to relief’ requires more than labels
and conclusions, and a formwagecitation of the elements of a cause of action will not
do.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). U$, the factual allegations
must be sufficient to raise a plaintiff's rightielief above a speculativevel, such that it
Is “plausible on its face.'See idat 570;see also Umland v. PLANCO Fin. Serv., Inc.
542 F.3d 59, 64 (3d Cir. 2008). A claim haacifl plausibility wherhe plaintiff pleads
factual content that allows the court to drba@ reasonable inference that the defendant is
liable for the misconduct allegedAshcroft v. Igbgl129 S.Ct. 1937, 1949 (2009) (citing
Twombly 550 U.S. at 556). While “[t]he @lsibility standard is not akin to a
‘probability requirement’ . . . it asker more than a sker possibility.” Igbal, 129 S.Ct.
at 1949 (2009).

As a general matter, a district court nglion a motion to dismiss may not consider
matters extraneous to the pleadings. re Burlington Coat Factory Sec. Litjd.14 F.3d
1410, 1426 (3d Cir. 1997). Where mattertsale the pleadings are presented and not
excluded by the court, a motion to dissishould be treated as one for summary
judgment. Fed. R. Civ. P. 12(d}arter v. Stanton405 U.S. 669, 671 (1972). Treating a
motion to dismiss as a motion for summary judgims appropriate so long as the parties
are on notice that materials outside the pleadings might be consi&sedrord Motor
Co. v. Summit Motor Prods., In@30 F.2d 277, 284-85 (Xcir. 1991) (requiring that



parties have notice before a district coum\garts a Rule 12(b) jénotion to one seeking
summary judgment)nter Business Bank, N.A.First Nat'l Bank of Mifflintown318
F.Supp.2d 230, 235 (M.D. P2004) (permitting resolution dhe case on cross-motions
for summary judgment concurrently).

B. Motion for Summary Judgment

Federal Rule of Civil Procedure péovides for summary judgment “if the
pleadings, the discovery [including, depiosis, answers to interrogatories, and
admissions on file] and disclosure materialdi@n and any affidavits show that there is
No genuine issue as to any material fact aatlttte movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56ee alscCelotex Corp. v. Catretd77 U.S. 317, 322-
23 (1986);Turner v. Schering-Plough Cor®01 F.2d 335, 340 (3d Cir. 1990). A factual
dispute is genuine if a reasonable jurylddiind for the non-moving party, and is
material if it will affect the outcome dhe trial under governing substantive law.
Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986).he Court considers all
evidence and inferences drawn therefrom enlight most favorable to the non-moving
party. Andreoli v. Gates482 F.2d 641, 647 (3d Cir. 2007).

C. Motion for Judgment on the Pleadings

Pursuant to Federal Rule of Civil Peature 12(c), judgment on the pleadings will
be granted only if “the movawtearly establishes there are no material issues of fact, and
he is entitled to judgment as a matter of la®ikirica v. Nationwde Insurance C9416
F.3d 214, 220 (3d Cir. 2005) (citirgpciety Hill Civic Ass’n v. Harri$632 F.2d 1045,

1054 (3d Cir. 1980)). The court “must vievetfacts presented in the pleadings and the
inferences to be drawn thém@m in the light most favorable to the nonmoving partid’

In deciding a motion for judgment on the pleay$, the court considers the pleadings and
attached exhibits, undisputediythentic documents relied by plaintiffs and attached

to the motion, and matters of public recostiyeh v. Nat'l Fire Ins. Co. of Hartford’42

F. Supp. 2d 591, 595 (E.D. Pa. 2010).

lll.  DISCUSSION

The Complaint alleges that Sportscarans€ERISA beneficiary because it received
an assignment of benefits from its patieesompassing the right to receive payment
under the Plans. The Complairas three Countdn Count 1, Sportscare asserts a claim
under Section 502 of ERISA to enforce thems of the Plans providing that out-of-
network providers are paid¢iJCR rate, not the discounted PPO rate. In Count 2,
Sportscare asserts a claim for breach of fidyalaty. Sportscarargues that Defendants
are ERISA fiduciaries under 29 U.S.C1802(21)(A), and that Defendants breached
their duty of loyalty and due care by maximigiprofits to themselves, rather than paying
Sportscare at the UCR rate. Qount 3, Sportscare assdtiat Defendants breached their
duty to act in good faith, again angifrom their position as ERISA fiduciaries.
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This matter comes before the Court ogveh pending motions: (1) seven motions
filed by the Tower Defendants, (2) a nootifor summary judgment filed by Christian
Brothers, (3) two motions to dismiss filegt the GEHA Defendantsnd (4) a motion for
summary judgment filed by Health NetcinThe Court will address each in turn.

A. Motions Filed by the Tower Defendants

Defendants Tower, Guardian, Princidadcal 15, IDA, and Coventry filed
motions to dismiss for failure ®xhaust administrative remedias in the alternative, for
summary judgment. DefendaXippon filed a motion for judgent on the pleadings or,
in the alternativefor summary judgmerit. Because the Court must consider matters
outside the pleadings to resolve the issuadmhinistrative exhaustion, the Court will
treat the Tower Defendants’ motioas motions for summary judgmergeeFed. R. Civ.
P. 12(d);Carter v. Stantop405 U.S. 669, 671 (1972). Boparties were on notice that
the motions might be treated as motionssiammary judgment, dsth parties submitted
statements or counterstatements of mat&as, along with declations and exhibits
that would not properly be osidered on a motion to dismisSee Ford Motor Cp930
F.2d at 284-85 (requiring that parties havéagobefore a district court converts a Rule
12(b) (6) motion to one seeking summary judgthekor the reasons set forth below, the
Tower Defendants’ motions for summary judgmentRENIED .

I. The Parties’ Arguments

The Tower Defendants argue that summadgment should be entered against
Sportscare because Sportscare failed to exitawsiministrative remedies before filing
suit as required by ERISA. Specifically, thewer Defendants argue that each of the
Plans provided for a formal administrative ap|s process to beagswhenever a claim
for benefits was denied. These appeate@sses required claimants to file written
submissions with the appropriate administra on a particular timeline. The Tower
Defendants argue that Spadse did not even initiate, let alone exhaust, the
administrative remedies set forth in thafd. They also argue that Sportscare’s
telephone conversations and email corredpane with Multiplan wee insufficient to
show administrative exhaustion. Finally, tressert that Sportscare failed to show that
exhausting each Plan’s adminisiva remedies would be futile.

Sportscare argues that summary judgneenbt appropriaten this case.
Specifically, Sportscare argues that the adnmetise remedies set forth in the Plans are
inapplicable here because Sportscare icaotesting indivdual benefits determinations
on specific claims. Rather, it is challengiag across-the-board methodology used to

3 As noted above, Defendantswer, Guardian, Principal, loal 15, IDA, Coventry, and Nippon
are collectively referred to hein as the “Tower DefendaritsAlthough Defendant Nippon filed
a motion for judgment on the pleadings instead of a motion to dismiss, Nippon raised
substantially the same arguments that therot ower Defendants raised in their motions.
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determine the rates at whiths paid. Sportscare argues that it appealed Multiplan’s
decision determining that it was an in-netlwvprovider, that the appeal resulted in
another denial, and that “afiyrther attempts to appethle decision [were] futile and
would be frivolous, leavig no option to Sportscare exceptinstitute this lawsuit.”
Compl. 1 27. Sportscare also argueshealternative, thaesorting to the
administrative remedies set forththre Plans would have been futile.

ii. The Legal Standard for Administrative Exhaustion

An ERISA beneficiary may bring a ciwlction to “recover benefits due to him
under the terms of his plan, to enforce his sgirider the terms of his plan, or to clarify
his rights to future benefits under the termshafplan . .. .” 29 U.S.C. § 1132(a)(1)(B);
see also Harrow v. Prughtial Ins. Co. of Am279 F.3d 244, 249 (3d Cir. 2002).
“Except in limited circumstances . . . a fealecourt will not entertain an ERISA claim
unless the plaintiff has exhausted theeeies available under the planfeldon v.

Kraft, Inc,, 896 F.2d 793, 800 (3d Cir. 199@)pf v. Am. Tel. & Tel. Cp799 F.2d 889,
892 (3d Cir. 1986)see also Amato v. Bernar@l8 F.2d 559, 567 (9th Cir.1980)
(“[S]ound policy requires the application thfe exhaustion doctrine in suits under
[ERISA].”). Courts require exhaustion ofrathistrative remedies “to help reduce the
number of frivolous lawsuits under ERISA;gomote the consistent treatment of claims
for benefits; to provide a nonadversarialthoel of claims settlement; and to minimize
the costs of claims settteent for all concerned.Harrow, 279 F.3d at 249 (quoting
Amatq 618 F.2d at 567).

A plaintiff is excused from exhaustingradistrative procedures under ERISA if
it would be futile to do soBerger v. Edgewater Steel C811 F.2d 911, 916 (3d Cir.
1990) (“Although the exhaustion requiremenstisctly enforced, courts have recognized
an exception when resort taetidministrative process woube futile.”). Plaintiffs merit
waiver of the exhaustion reqament when they provide“aelear and positive showing of
futility.” Brown v. Cont’l Baking Co891 F. Supp. 238, 241 (E.D. Pa. 19%gke also
Fallick v. Nationwide Mut. Ins. Cp162 F.3d 410, 419 (6th Ci1998) (“A plaintiff must
show that ‘it is certain that his claim will laenied on appeal, not merely that he doubts
that an appeal will result i different decision.”) (quotinggindemann v. Mobil Oll
Corp., 79 F.3d 647, 650 (7th €i1996)). Whether to exsa exhaustion on fultility
grounds rests upon weighing several factoiduding: (1) whetheplaintiff diligently
pursued administrative relief; (2) whether pt#f acted reasonably in seeking immediate
judicial review under the circumstancé3) the existence of a fixed policy denying
benefits; (4) failure of the insurancengpany to comply withts own internal
administrative procedures; and (5) tesiny of plan administrators that any
administrative appeal was futilédarrow, 279 F.3d at 250.
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lii. Sportscare Exhausted Its Administrative Remedies

In this case, the gravamen of then@maint is that DEendants underpaid
Sportscare because Multiplan mis-designajgattScare as an inetwork provider.
Because this case involves a deteriimimamade by a PPO, and subsequent
underpayment by the health care payors,dage presents an unusual question with
respect to the exhaustion of administratemedies; namely, whether Sportscare was
required to exhaust the administrative remegresided by the health care payors, or the
PPO, or both. The Court finds that: @portscare was not required to exhaust the
administrative remedies praled by the Tower Defendan{&) Sportscare was required
to exhaust the remedies prded by Multiplan; an@3) Sportscare did, in fact, exhaust
Multiplan’s administrative remedies.

Sportscare was not required to exhdhnstadministrative remedies provided by
the Tower Defendants. The administrative rdieg set forth in the Plans were put in
place to address cases where “claim[s] for benfgifitd denied.” Tower Plan at 103. As
the Plan documents make clear, these aresfaatific determinations that are made on a
claim-by-claim basis. Each appeal requireadministrator to evahte the individual
claim, the claimant’'s medical circumstancdi® claimant's documents and records, the
Plan language, the relevant internal ridad guidelines, and the opinions of health care
professionals with training and experiemcehe relevant field of medicineSeeTower
Plan at 103. In light of all of thesadtors, the administrator can determine that a
procedure was experimental, not medicalgessary, or not covered by the Pl&8ee id.

Those remedies are whollyapplicable here. This st a case in which 2,500
individual claims were deniddecause an administrator determined that a procedure was
not medically necessary. This is not a dasghich 2,500 individual claims were denied
because an administrator detared that a procedure was not covered by the terms of a
Plan. This is not a case in which individuaiols were denied at all. Rather, thisis a
case where one entity made one decisiod,that decision caused an across-the-board
error in the way that a prowad was paid. Sportscare should not be required to appeal
2,500 claims to dozens of different healteurance companies whére PPO is the sole
entity that can fix that errorCf. Fallick v. Nationwide Mut. Ins. Cdl62 F.3d 410, 420
(6th Cir. 1998) (defendants ‘istast this action as onermarily for a claim-by-claim
payment of medical benefits, h@n] in reality this action is only tangentially about the
reimbursement of individual medical claimistead, this casgenters on [plaintiff's]
attempt to challenge defendants’ acrossitbard application i methodology for
determining reasonable and customary” rates). Accordingly, the administrative remedies
set forth in the Plans are simply not relevtanthis dispute, and there is no reason that
Sportscare should be requirecetdhaust them before filing sdit.

% Because the Court finds the administrative remesbe$orth in the Plart® be inapplicable to
this dispute, the Court does ramtdress the question of whetlising those remedies would be
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Sportscare was required to exhaustatiministrative remedies provided by
Multiplan. In this case, Mtiplan was the only relevanedision-maker. As the entity
that maintained the PPOtm@rk, Multiplan had the finasay in determining which
providers were designated iasnetwork providers and vich were designated as out-of-
network providers. When Spoctse requested that it be designated as an out-of-network
provider, Multiplan was the orteat made the decision tieny this request. Thus,
Sportscare had an obligation to exhaust alhefadministrative channels made available
by Multiplan before filing suit.

Sportscare did, in fact, exhaust themaaistrative remedies made available by
Multiplan. Sportscare requested that Multiplan re-desighatean out-of-network
provider. Multiplan derdd the request. Multiplan did nlbave a formal appeals process
in place, so Sportscare spembnths making phone calls asending emails, trying to
convince Multiplan to reansider its decision. The isswas considered “a top priority”
and was raised with Multiplag™Legal department” and “Egative management.” Duer
Cert. Ex. C. The issue was reviewed bynewous Multiplan representatives, including a
Network Development Specialist, a Providad Client Service Manager, the Vice
President of National Ancillary Contracginand the Executive Vice President and
General Counsel for Multiplan. After monthsenfaluation, Sportscare received a formal
letter from the Vice President of Service Cgigms denying the request and stating that
“Multiplan considers this matter closed.” &uCert. Ex. H. Multiplan then informed
Sportscare that it intended tosti®y the boxes of disputedagins. Based on these facts,
it is hard to imagine what more Sportsceoeld do to argue its case to Multiplan.
Accordingly, the Court finds that Sportscaresvieft with no choice but to file suiSee
Republic Industries, Inc. v. Centi@ennsylvania Teamsters Pension Fue@3 F.2d 290,
296 (3rd Cir. 1982) (holding that the lal@es not require parties to engage in
meaningless acts or to needlessly squandeurees as a prerequisite to commencing
litigation).

Because the Court finds that Sportsaieausted the relevant administrative
remedies, the Tower Defendamsotions for summary judgment abENIED.

B. Motion for Summary Judgment Filed by Christian Brothers

Defendant Christian Brothers moves $obmmary judgment on the ground that it
Is a church plan that is not subject tol&R. Sportscare oppses the motion on the
ground of judicial estoppel-or the reasons set forth belo@hristian Brothers’s motion
for summary judgment IGRANTED.

ERISA does not apply to church plarsRISA defines a “church plan” as “a plan
established and maintained . . . for its employeesheir beneficiaries) by a church or by
a convention or association of churches Wwhgcexempt from taynder section 501 of

futile.
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Title 26.” 29 U.S.C. 8§ 1002(33 Pursuant to the clear laimge of the statute, ERISA
does not apply to church plans. 29 U.$Q003(b)(2) (“The provisions of this
subchapter shall not apply to any employee hepkin if . . . such plan is a church plan
(as defined in section 1002(33)this title)”). The Christian Brothers Plan is a plan
established by the Catholic Church foe tenefit of its emplyees. Phillips Decl 3.

The IRS has designated it as a tarrapt church plan. Phillips Ded.5. Because the
plan administered by Christian Brothers ishairch plan, Sportscare cannot state a cause
of action against ChristeBrothers under ERISA.

Sportscare does not dispute any of treegeiments. Instead, Sportscare argues
that judicial estoppel bars Christian Brath&om taking the position that it is not an
ERISA entity. Sportscare astethat, in the defendantBrief in Opposition to Remand,
the defendants took the positithat this case was properemoved to federal court
because the defendants adsi@ied ERISA-qualified plansThis Court adopted the
defendants’ position, finding that the case waxperly removed. Sportscare argues that
Christian Brothers should not be allowtaste an inconsisteosition now by arguing
that it is not an ERISA entity. Sportscagserts that, “without [Christian Brothers]
misrepresenting itself as an E3A entity, no other defendant this case . . would have
been able to remove the casd-tmeral court.” Pl.’s Br. in Opp. to Christian Brothers
Service’s Mot. for Summludg. at 6, ECF No. 99.

Under the doctrine of judicial estoppel, a court can defend the integrity of the
judicial process by barring a party from takicmntradictory positions during the course
of litigation. See Zedner v. United Statéd7 U.S. 489, 502006). A key concern
underlying the doctrine is “wiiger the party seeking t@gert an inconsistent position
would derive an unfair advantage or impaseunfair detriment on the opposing party if
not estopped. New Hampshire v. Main®d32 U.S. 742, 751 (BA). Judicial estoppel
applies when three factors have been nvintrose Med. Group Participating Sav. Plan
v. Bulger 243 F.3d 773, 779 (3d Cir. 2006l Holdings, Inc. v. Reliance Ins. C&36
F.3d 247, 262 (3d Cir. 2009). First, thetgdo be estopped must have taken two
positions that are “irrecorlably inconsistent.”ld.; Ryan Operations G.P. v. Santiam-
Midwest Lumber Co81 F.3d 355, 361 (3d Cir. 1996%econd, the party must have
changed its position in bad faiite., “with intent to play fast and loose with the court.”
Montrose 243 F.3d at 779. Third, “a districourt may not employ judicial estoppel
unless it is ‘tailored to address the hadantified’ and no lesser sanction would
adequately remedy the damage dbyé¢he litigant’'s misconduct.’Id. at 779-80 (quoting
Klein v. Stahl GMBH & Co. Maschinefabyik85 F.3d 98, 108d Cir. 1999)).

The application of judicial estoppel inighcase is wholly inappropriate for two
reasons._First, there is no unfair advantage. Sportsssedgsathat Christian Brothers
gained an unfair advantagethe litigation because, if itad held itself out a non-ERISA
entity, the case could not have been removddderal court. This argument reflects a
fundamental misunderstanding of the requiremehtemoval. It is black letter law that
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a case is properly removed to federal court if theeesingle federal question present in
the complaint.See28 U.S.C. § 1441; 28.S.C. § 1331. If there is a single federal
guestion present in the complaint, thensdrdit court “ha[s] supplemental jurisdiction
over all other [related] claims.28 U.S.C. 8§ 1367. Furthef a state law claim is one
seeking relief for benefits under an ERIflan, then the doctrine of complete
preemption converts the state lalaim into a federal claimAetna Health Inc. v. Davila
542 U.S. 200, 209 (2004 aken together, this meansthf there is a state law
complaint withany claim seeking benefits under anISR plan, then that entire case,
including all other defendants and all otherrmlsjiis properly removed to federal court.
As discussed above, Sportscare is segkelief for benefits under numerous ERISA
plans. Accordingly, Christian Brothers didtmgain an unfair advantage because the case
would have been remed regardless of whether ChristiBrothers was an ERISA entity.

Second, Christian Brothers never tookimronsistent position in this case.
Multiplan removed this action dhe ground that the case invetl health care plans that
were subject to ERISA. The other Defentda including Christian Brothers, merely
consented to that removal. Neither MuUbip nor the other Defendants ever suggested
that every Defendant in the case was actjo ERISA. The Notice of Removal
expressly stated that the Court had suppleaigurisdiction over any claims that were
not preempted by ERISA, explily recognizing that there nyabe claims that were not
subject to ERISA.SeeNotice of Removal { 10. And iDefendants’ Brief in Opposition
to Remand, Defendants argued that remosad also proper for reasons completely
independent of ERISA. Opp. to Remand at13. Thus, the prior positions taken by
Defendants in no way contradiCtiristian Brothers’s posdn that it is not an ERISA
entity.

Accordingly, Christian Brothers’s moin for summary judgnreé on the ERISA
claims isGRANTED. In the event that the motidor summary judgment was granted,
Sportscare argued that it shoblel given leave to amend the Complaint to assert non-
ERISA claims against Christian Brothers. Tmurt finds this request to be reasonable.
Accordingly, Sportscare is granted leavaioend the Complaint to assert non-ERISA
claims against Christian Brothers.

C. Motions to Dismiss Filedby the GEHA Defendants

Defendants GEHA and NALC move to dismiss on the ground that they are
governmental health insurance @ahat are not subject to ERISASportscare opposes
the motions on the ground of judicial esteppFor the reasons set forth below, the
GEHA Defendants’ motions to dismiss S&ANTED.

® As noted above, Defendants GEHA and NALCaok#ectively referred to herein as the
“GEHA Defendants.”
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ERISA does not apply tooyernmental plans. ERISA defines a “governmental
plan” as “a plan established or maintairiedits employees by the Government of the
United States, by the governmeaftany State or political subdivision thereof, or by any
agency or instrumentality @iny of the foregoing.” 29 3.C. § 1002(32). Pursuant to
the clear language of the sttd, ERISA does not apply t@gernmental plans. 29 U.S.C.
8 1003(b)(1) (“The provisions dhis subchapter shall napply to any employee benefit
plan if . .. such plan is a governmenikn (as defined in section 1002(32) of this
title)”). Instead, governmental plans g@verned by the Federal Employee Health
Benefits Act (“FEHBA”), 5 U.S.C. § 8904t seq. The FEHBA authorizes the U.S.
Office of Personnel Management (“OPM”) to contract with insurance carriers to provide
federal employee benefits and to promulgatulations governig the provision and
administration of those benefit$ U.S.C. § 8913. LIKERISA, the FEHBA completely
preempts state laws that relate to federgllegees’ health insurance benefits. 5 U.S.C.
§ 8902(m)(1) (“The terms of any contract untles chapter which fate to the nature,
provision, or extent of covega or benefits (including payants with respect to benefits)
shall supersede and preempt any State or lagalor any regulation issued thereunder,
which relates to health sarance or plans.”).

The GEHA Defendants are governmental plaGEHA insures a health plan for
federal employees that is sponsored by ORlEENroe Aff. 3. NALC insures a health
plan for city letter carriers employed byeth.S. Postal Service. Moore Aff. § 3.
Because the GEHA Defendants are governaigians, Sportscare cannot state a cause
of action against them under ERISA.

Sportscare does not dispute any of treegeiments. Instead, Sportscare argues
that judicial estoppel bars the GEHA Defendainom taking the p&tion that they are
not ERISA entities. Sportscare asserts ihatie defendants’ Bef in Opposition to
Remand, the defendants took the positiontthiatcase was properly removed to federal
court because the defendants administeredERjualified plans.This Court adopted
the defendants’ position, finding that the cese properly removed. Sportscare argues
that the GEHA Defendants should not bewa#ld to take an incorsgtent position now by
arguing that they are not ERISA entities.

In this case, the application of judicedtoppel is wholly unwarranted for three
reasons._First, the GEHA Defendants have never taken inconsistent positions in this
litigation. In the defendants’ Brief ingposition to Remand, defdants dedicated an
entire section to explaining that certaiaiots in the case we preempted by the
FEHBA, not ERISA. Opp. to Remand at-13. The defendants even attached an
affidavit to provide evidencthat the NALC Plan was a federal employee benefit plan.
SeeMoore Aff. 3. That position is entisetonsistent with tt GEHA Defendants’
current position that they are not entities @& subject to ERISA. Second, even if the
GEHA Defendantiad taken an inconsistent posititimey did not deve any unfair
advantage. Both ERISA anide FEHBA completely preempglated state law claims.
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Thus, removal would have beproper under ERISA or tHeEHBA. Because the result
would have been the same under eitheutstathe GEHA Defenduds could not have
gained an unfair advantage talying on ERISA as a basis fremoval. _Finally, there is
no support whatsoever for Sportscare’s dssethat the GEHA Defendants acted with
subjective bad faith.

Accordingly, the GEHA Defedants’ motions to dismiss the ERISA claims against
them areGRANTED. Sportscare is granted leaveatnend the Complaint to assert non-
ERISA claims againghe GEHA Defendants.

D. Motion for Summary Judgment Filed by Health Net, Inc.

Defendant Health Net, Inc. moves fonsmary judgment on thground that it is
not responsible for the payment of claims. Sportscare opposes the motion, arguing that
there is a disputed issue of fact about whelttealth Net, Inc. isn insurer. For the
reasons set forth below, Health Net.’s motion for summary judgment@RANTED.

Health Net, Inc. argues that it is nob@alth care payor, and thus could not be
responsible for paying claimsrfmedical services rendered $portscare. In support of
its motion, Health Net, Inc. attached tbeclaration of Corinn&otolov, a Litigation
Manager in Health Net, Inc.’s Legal Departme&eeSotolov Decl., ECF No. 60-3.
According to the Declaration, Health Nbt¢. is a managed care organization and the
parent company of separately licensed and atgdlsubsidiaries that provide health care
benefits to individuals and groups. Sotolecl. 3. Health Net, Inc. itself does not
sponsor, insure or administer employee weltagnefit plans and doest provide health
care coverage to any individual or entity. $a¥dDecl. T 4. Health Net, Inc. does not
pay for medical services provided to patiemtd does not pay claims for insureds or plan
members. Sotolov Decl. § Bccording to the Declaratiomjealth Net, Inc. is not
responsible for the payment of claims fayaf the individuals included in the claims
data provided by Sportscar&otolov Decl. 1 6-7.

Sportscare argues that there is a dispis®ee of fact about whether Health Net,
Inc. is an insurer. In support of this argumeportscare attachedpies of two health
insurance cards from its patiefsaring the words “Health NétCertification of Denine
Lucas (“Lucas Cert.”) Ex. A, ECF No. 10®ne of the cards also bears the name
“Guardian.” See id. Sportscare also attached a scsbenof a webpage in which various
Health Net, Inc. entities are generally referred to using the trade name “Health Net.”
Lucas Cert. Ex. B.

The Court finds that Health Net, Inc. is not a proper defendant in this case. A
plaintiff has the burden of naming the prodefendants to its case and cannot simply
name a corporation hoping that it wektch all related corporate entitieSeeBenjamin
v. E. Orange Police Dep'No. 12-774, 2013 WL 1314418t *2 n.2 (D.N.J. Mar. 28,
2013) (“the burden is on a plaiiff to identify the proper deferahts to an action, and this
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Is typically done before, not after, filing a complainpodman v. Praxair, Inc494

F.3d 458, 473 (4th CiR2007) (“a plaintiff has the burdeat locating and suing the proper
defendant”). Although the use of the trade name “Health dfehealth insurance cards
is somewhat confusing, this evidence doedirectly refute the evidence provided in the
Sotolov Declaration that the camate entity Health Net, Incs a parent company that is
not, itself, responsible for the payment of klai Because Health Net, Inc. did not pay
any of the claims at issue in tluase, it is not a proper defendant.

Accordingly, Health Net, Inc.’snotion for summary judgment GRANTED.
IV. CONCLUSION

For the reasons statedoafe, the motions filed by the Tower Defendants are
DENIED; the motion for summary judgment filed by Christian BrotheGGRANTED ;
the motions to dismiss filed by the GEHA DefendantSGRANTED ; and the motion
for summary judgment filed by Health Net, IncGRANTED. Sportscare is granted
leave to amend the SecoAthended Complaint to adibn-ERISA claims against
Christian Brothers, GEHA, and NALCAnN appropriate order follows.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: April 17, 2013
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