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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JUAN B. PAULINGO,

Plaintiff, Civil Neo. 10-4784 (DMC)
A '
JACKIE BANGUERA, et al., OPINION
Defendants. .

APPEARANCES:
JUAN B. PAULINCG, Plaintiff pro sge
#573575/263064-D
South Woods State Prigon
215 Burlington Road South
Bridgeton, New Jersey 08302
CAVANAUGH, Digtrict Judge

Plaintiff, Juan B. Paulino, a state inmate presently

confined at the South Woods State Prison in Bridgeton, New

Jergsey, seeks to bring this action in forma pauperis. Bassed on
his affidavit of indigence, the Court will grant plaintiff’s

application to proceed in forma pauperis (“IFP”) pursuant to 28

U.5.C, 8§ 19215{a}) {19%98) and order the Clerk of the Court to file
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b

plaint.

At this time, the Court must review the Complaint, pursuant
to 28 U.S.C. §F 1916(e) (2} (B} and 1918%A, to determine whether it

should be dismissed as frivolcous or malicious, for failure to
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state a claim upon which relief may be granted, or because it

seeks monetary relief from a cefendant who is immune from such

6]

reliefl, For the reasons selb forth below, the Court conclude

ek d

that the Complaint should be dismissed without prejudice at this

rime
T. BACKGROUND
Plaintiff, Juan B. Paulino {(“Paulinc”}, brings this civil
action, pursuant to 42 U.8.C. § 1%83, against the following

numercus defendants: Jackie Banguera; Rebert Blake; Dorothy
Miller; John R. Mulkeen, Esg., Hudson County Prosecutor; Hudson
County Prosecutor’'s Office (“HCPC”); Edward J. DeFazio, Hudson
County Prosecutor; Victoria Regal, HCPO DRetective; CPO Detective
Andreea Capraru; Anthony Small; Frances B. Pelliccia, M.D., HCPO
Clinical Forensic Examiner; Dennis A. Murphy, Criminal Division
Manager at the Hudson County Court House; Cralg R. Welss, Esg.;
Fdward &. Jerejian; John Dell Italia, Esg.; Joel C. S8Seltzer,

Bgg.; Raymond Black, Esg.; Gleria Qudine, Grand Jury Manager; and

John Does 1-10. {Complaint, Caption). The following factual
alilegations are taken from the Complaint, and are accepted for
purposes of this screening only. The Courti has made nc findings

as to the veracity cf plaintiff’s allegations.

w2

The T9-page Complaint essentially attempts to challenge
pilaintiffi’s conviction. The first three named defendants,

Banguera, Blake and Miller are not state actors, but rather, are

38




individuals who accused and gave statements to the HCPO that
Paulino sexually assaulted Banguera and Blake’s minor daughter.
Paulino contends that the accusations are untrue and were
motivated by vengeance becausgse of a breached leoan agreemsnt

between Paulino and Banguera.' (Compl., 99 4.b.1-15, 4.¢.1-15

and 4.d.1-14).

Paulinc next alleges that defendant Mulkeen prosecuted
plaintiff despite alleged inconsistencies in the statements and
reports given by defendants Banguera, Blake and Miller. In

particular, Paulino alleges that Mulkeen revised and altered

reports and testimony of state witnesses and resubmitted them in

(=3

z secret grand jury proceeding aftery the initial indictment

egedly was dismissed on Octeber 18, 2005. Pauiino furtner

contends that Mulkeen conspired with Banguera, Blake and Miller
to upgrade and add new sexual assault allegations against Paulino
covering a period of time from February 1, 2002 through July &,
2004, and that these new charges were brought befcore a secret
grand jury on Cctober 26, 200%, where a true bill of indictment

wag igsued against Paulino.? Paulino now contends that Mulkeen

© Pauline alleges that he loaned Banguera the sum of
$10,000, in June 2004, which was to be re-paid to Paulino in ten
days. {Compl., % 4.b.1).

renced above, on or aboulb February 9, 2007.

assault charges refere:

Pauline challenges said dudgment of convicticon in a habeas
petition he filed, pursuant te 28 U.5.C., § 2254, before this
Court, in Paulino v. Balicki, et sl1., Civil No. 10-51% {DMCy .
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nhas 1induced defendant Dennis Murphy, Hudson County Criminal Case
Manager, Lo misgulde plaintiff about the “secret grand jury”
transcript, which defendants allege that only one grand jury
trangcript exists for the new 2005 Iindictment, namely the
transcript under the 2004 indictment. Accordingly, Pauling
complains that Mulkeen has impeded, obstructed and inducsad

‘endants Murphy and Oudine to likewise obstruct plaintiff’s

[N
o
h
o)

motions to compel production of the grand Jury transcript and his
motions for other relief in his state court post-conviction
reliefl proceedings, in viclation ©f hig federal congtitutional
rights. (Compl., Y9 4.e.1-19).

Paulino next asserts that defendant DeFazic had direct
knowledge of the actions by defendant Mulkeen and did conspire
with him to bring false charges against Paulino and tc obstruct
plaintiff from procuring a copy of the grand jury transcript.

Paulino also contends that DeFazio induced plaintiff’s defense

]

~ounsel, Craig R. Welss, Esg., to convince plaintiff te plead

-

gquilty to the allegedly false charges. (Compl., %9 4 .£.1-24).
Paulinoc also alleges that defendant Regal participated in
the investigation and prosecution of Plaintiff in collusion with
the other defendants. Namely, Paulino alleges that Regal
participated in the falsifyving of evidence, reports, and the

actions of the other defendants in misleading plaintiff and

preventing him from obfaining a cepy of the grand jury




transcript. (Compl., Y% 4.g.1-24}. Likewise, Paulinc alleges

Lo

that Detective Capraru participated in the wrongful actes of the

other defendants. (Compl., 4.h.1-24)
Paulince further asserts that defendant Small concealed his

lairle)

Banguera’s apartment from the police and HCPC, and

T

iz

regidence
obstructed the police investigation regarding the allegations of
sexual assault of Banguera's daughter. In particular, Paulino
suggests that Small did this to draw suspicion away from Small,
who had access to the minor child and had a criminal history.
Faulino also alleges that 8Small participated in the wrongful
actions of the other defendants, which resulted in Pauliinoe’s
second indictment and subsequent conviction. Compi., Y9 4.1.1-
25) .

Paulino also claims that defendant Dr. Pelliccia breached

medical protocol guidelines with regard tce the medical
examination of the sexual abuse victim and concealed informaticon
concerning defendant Miller’s involvement during the examination.
(Compl., %Y 4.7.1-6}

As stated abkove, Paulino alleges that defendant Murphy
rejected and obstructed all applications filed by plaintiff in
state peost-conviction relief proceedings. In particular, on
dates between 2009 and 2010, Pauline alleges that Murphy

€

‘crts, and inhibited his legal access to file

f+
t

impeded discovery e

for post-conviction relief. {(Compl., 9% 4.k.1-4).




Paulino next asserts claims against his retained counsel

during his state criminal proceedings and his state posgt-

conviction relief proceedings. First, as to defendant Welss,

Pauiline alleges an ineffective assistance of counsel claim,

stating that Weiss did not prepare any pretrial motions to
dismiss cr suppress, nor did he order any grand jury transcripts.

Paulino alsoc alleges that Welss colluded with the prosecutors and
encouraged plaintiff to admit his involvement in the allegations
of sexual assault. (Compl., €9 2.1.1-7).

As to attorney Jervejian, Paulinoe alleges that counsel failed
to provide any legal defense services despite plaintiff’'s payuent
of a non-refundable retainer. (Compl., Y9 4.m.1-3). Defendant
Dell Italia likewige provided ineffective assistance of counsel.
{Compl., 99 4.n.1-6).

Paulinoe further complains that counsel Seltzer and Black,
who were retained to work on plaintiff’s state post-conviction
relief proceedings, failed to provide adeguate representation and
have acted to delay, protract and impede his state post-
conviction proceedings, including the concealment of exculpatory
documents and prohibiting an investigator to be engaged in
ohiaining statements From witnesges. (Compl., 99 4.0.1-18).

Finally, Pauline alleges that Grand Jury Manager Glorvia

Cudine refused Lo process oy respeond to plaintiff’s regquest for

tat

).

grand jury trangcripts in 2009 and 2016. (Compl., 99 4.p.1-

The Complaint makes no allegations againsgst John Doe defendants.




Faulinc seeks to have a trial on all of these claims, to
have defendant Oudine produce the grand jury transcript and to
have the Court issue a temporary restraining order against the

Pl

HCPC defendants tco stop them from obstructing plaintiff’s access

to the stabte court regarding his state post-conviction
proceedings. (Compl., 9§ 7).

TEh.  STANDARDS FORE A SUA SPONTE DISMISSATL

The Prison Litigation Reform Act (“PLRA”), Pub. I.. Nc. 1
134, §§ 801-810, 110 Stat. 1321-66 to 1321-77 {(April 26, 1996},

regquires a district court to review a complaint in a civil action

in which a prisoner is proceeding in forma pauperis or geeks

redress against a governmental employee or entity. The Court ig
regquired to zdentify cognizable claims and to gua gponte dismiss

any claim that is frivelous, malicious, falls Lo state a claim
upon which relief may be granted, or seeks monetary relief from a
defendant who is immune from such relief. 28 U.8.C. §8
1915 (e) {2) (B} and 1915A. This action is subject to sua sponte
screening for dismissal under both 28 U.S.C. § 1915(e) (2) (B} an

§ 1915A,

In determining the sufficiency of a pro se complaini, the

Court must be mindful to construe it liberally in favor of the

(2007} {following Estelle v, Camble, 42% U.S8. 97, 106 {1876} and

Halnes v, Kerney, 404 U.85. 519, 520-21 (1872)). See also United
Stateg v, Dav, %68% F.2d 39, 42 {34 Cir. 1982). The Court must




taccept as true all of the allegations in the complaint and all

reasonable inferences that can be drawn thersfrom, and view them

in the light most favorable tc the plaintiff.” Morse v, Lower

Merior School Digt., 132 F.3d4 902, 806 (3& Cir. 1997). The Court

need not, however, credit a pro se plaintiff’s “bald assertions”

or “legal conclusions.” Id

A complaint is frivolous if it “lacks an arguable basis

£

eithey in law or in fact.” Neitzke v. Williams, 490 U.S. 319,

325 [1989) {interpreting the predecessor of § 19815{e) {2}, the

former § 1%¢15{(d};. The gtandard for evaluating whether a
complaint is “frivolous” is an objective one. Deutsch v, United

States, 67 F.3d 1080, 1086-87 {34 Cir. 19985).

A pro se complaint may be dismissed for failure toc state a

h

claim oniy if 1t appears “‘beyond doubt that the plaintiff can

prove no set of facts in suppcert of his c¢laim which would entitlie

him to relief. " Haines, 404 U.5. at 521 (quoting Conley v.
Gibson, 355 U.S. 41, 45-46 (1957)). See also Erickson, 551 U.S.

ab 93-94 (In a pro se prisoner civil rights complaint, the Court
reviewed whether the complaint complied with the pleading
regquirements of Rule 8{(a)(2})).

However, recently, the Supreme Court revised this standard

for summary dismisgsal of a Complaint that fails to state a olaim

in Ashcroft v, Toapbal, 129 S.Ct. 1837 (200%). The igsue before

the Supreme Court was whether Igbal’s civil rights complaint

adeguately alleged defendants’ personal involvement in




discriminatory decisions regarding Tgbal’'s treatment during
detention at the Metropolitan Detention Center which, 1f true,

Court examined Rule

viclated hils constitubional rights. Id. The
8{a; (2 of the Federal Rules of (Civil Procedure which provides
that a complaint must contain “a short and plain statement of the
claim showing that the pleader is entitled to relief.”

Fed.R.,Civ.P. 8fa}{(2).” Citing its recent opinion in Bell

i

Atlantic Corp. v. Twombly, 550 U.S. 544 (2007}, for the

ition that “{a] pleading that offers ‘labels and

conclusions' or ‘a formulaic recitation of the elements of a

cause of action will not do, “Igbkal, 129 5.Ct. at 1848 {(quoting

Twombliy, 550 U.5. at 555), the Supreme Court identified two
working principles underlying the failure to state a claim

standard:

First, the tenet that a court must accept as true all cof the
allegations contained in a complaint i1s inapplicable to

legal conclusions. Threadbare recitals of the elements of a
cause c¢f acticn, supported by mere conclusory statements, do

not suffice ... . Rule 38 ... dees not unlock the docrs of
discovery for a plaintiff armed with nothing more than
conclusions. Second, cnly a complaint that states a

plaugible claim for relief survives a motion to dismiss.
Determining whether a complaint states a plausible claim for
relief will ... be a context-specific task that reguires the
reviewing court to draw on 1fts judicial experience and
commen sense.  Bubt where the well-pleaded facts do not
permit the court to infer more than the mere poessibility of
misconduct, the complaint has alleged-but it has not
*ahow[nn] ”-"that the pleader is entitled to relief.” Fed.

Rule Civ. Proc. &{a){2).

Ruie 8{d} (1} provides that "“[elach allegation must be
, concise, and direct. HNo technical feorm is reguired.”
LCiv.P. 8ld).




Tobal, 129% 5.Ct. at 1%45-1950 (citations omitted).
The Court further explained that

a court considering a motion to dismiss can choose Lo begin
by identifying pleadings that, because they are no more than
conclusionsg, are not entitled to the assumptiocn cf truth.
While legal conclusions can provide the framewocrk of a
complaint, they must be supperted by factual allegations.
When there are well-pleaded factual allegatiocns, a court
should assume their veracity and then determine whether they
plauvsibly give rise to an entitlement to relief.

Ighal, 129 5.Ct. at 1950.

Thus, to prevent a summary dismigssal, civil complaints must
now allege “sufficient factual matter” to show that a claim is
facially plausible. This then “allows the court to draw the
reascnable inference that the defendant i1s liable for the
misconduct alleged.” Id. at 1248. The Supreme Court’'s ruling in

Igbal emphasizes that a plaintiff must demonstrate that the

allegations of hig complaint are plausible. Id. at 19%949-50; gee

55, & n.3; Fowler v. UPMC Shadvside,

U

aise Twombly, 505 U.5. at

578 F.3d 203, 210(3d Cir. 2009).
Congeguently, the Third Circuit observed that Igbal provides

the “final nail-in-the-coffin for the ‘no set of facts’ standard”

&

et forth in Conlev v, @Gibson, 355 U.8. 41, 45-46 (1957:,° that

In Ceonley, as stated above, a district court was

[ to summarily dismiss a complaint for failure to sta

oniy if it appearled] beyond doubkt that the plaintiff
set of factsg in support of his claim which would entit

lief. Id., 3%% U.8. at 43-46. Under fLhig "nc set of

-andard, a complaint could effectively survive a motion

s so long ag it contained a bare recitation cf the
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applied to federal complaints before Twombly. Fowler, 578 F.3d
at 210. The Third Circuit now reguires that a district court
must conduct the two-part analysis set forth in Igbal when
presented with a motion to dismiss:

First, the factual and legal elements of a claim should be
separated. The District Court must accept all of the
complaint’s well-pleaded facte ags true, but may disregard
any legal conclusions. [Ighal, 12% S.Ct. at 1949-50].
Second, a District Court must then determine whether the
facts alleged in the complaint are sgsufficient tc show that
the plaintiff has a “plausible c¢laim for relief.” [Id.] In
cther words, a compiaint must do more than allege the
plaintiff’s entitliement to relief. A complaint has to
“ghow” such an entitlement with its facts. See Phillips,
515 F.32d at 234-35. As the Supreme Court instructed in
Igbal, "“lwlhere the well-pleaded facts do nct permit the
court to infer more than the mere possibility of misconduct,

the complaint has alleged-but it hag not ‘show [n]’-‘that
the pleader is entitled to relief.’” Igbal, [123 S5.Ct. at
1949%-50] . This “plausibility” determination will be “a

context-specific task that reqguires the reviewing court to
draw on its judicial experience and common sense.” Id.

Fowler, 578 F.3d at 210-211.
This Court i1s mindful, however, that the sufficiency of this

pro ge pleading must be construed liberally in favor of

Plaintiff, even after Igkbal. See EBErickscn v. Pardusg, 551 U.5. 89
{2007). Moreover, a court should nct dismiss a complaint with

prejudice for faillure to state a claim without granting leave Lo

amend, unless it finds bad faith, undue delay, prejudice cr

futility. See Gravson v, Mayview State Hosp., 293 F.3d4 103, 1210~
113 (34 Cir. 2062); S8hane v. Fauver, 213 F.3d4 113, 117 {3d Cir.




IIT., SECTION 1983 ACTIONS

Plaintiff brings this action pursuant teo 42 U.5.C. § 1982,
Secticn 1983 provides in relevant part:

Every perscn who, under coleor of any statube,
ordinance, reguliation, custom, or usage, of any State
or Territery ... subjects, cor causes to be subjected,
any citizen cf the United States or other perscn within
the jurisdiction thereof to the deprivation of any
rights, privileges, or iImmunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in egulity, or other
proper proceeding for redress

Thus, to state a claim for relief under § 1983, a plaintiff must

allege, first, the violation of a right secured by the

Constitution or laws of the United States and, second, that the

alleged deprivation was committed or caused by a perscn acting

~

under color of state law. West v, Atking, 487 U.5. 42, 48

1988 Piecknick v. Pennsvlvania, 36 F.3d 1250, 1285-56 {34 Cir.

k8

o
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Iv. ANALYSILS

IS Claims Against Banguera, Blake, Miller and Small

Paulino asserts this § 1983 action against non-state actor

efendants, Banguera, Blake, Miller and Small. He argues that

£

hese defendants made false charges against him and misied the

T

-

selice and preosecutors in thelr investigation of the sexual

assault of Banguera’'s mincr daughter. Thus, eszgentially, Paulino

atbenpting Lo undermine his New Jersey state court conviction

a0 I W

4

[

in this § 1983 action,

1z




irst, the Complaint must be dismissed as against these

2]

defendants because they are not state actors who may ke liable to

plaintiff under § 1983. Seccond, plaintiff’'s allegaticns that

these defendants lied about the sexual assault charges are simply

[ 3

an attempt te attack Paulino’'s conviction, which is more

2

appropriately brcught as a federal habeas action under 28 U.S5.C.

§ 2254. See Preiger v, Rodrigquez, 411 U.8. 475 {(1973).

In a series of cases beginning with Preiger, the Supreme
Court has analyzed the intersection of 42 U.5.C. § 1983 and the
federal habeas corpus statute, 28 U.5.C. § 2254. In Preiger,
state prisoners who had been deprived of good-conduct-time
credifts by the New York State Department of Correcticnal Services
as a result of discipliinary proceedings brought a § 1983 action
seeking injunctive relief tc compel restoration of the credits,
which would have resulted in their immediate release. 411 7.8
at 476. The priscners did not seek compensatory damages for the
lesae of thelr credits. 411 U.8. at 4%4. The Court held that

“when a state priscner is challenging the very fact or duration

of his physical impriscnment, and the relief he seeks 1is a

determination that he is entitled to immediate release or a
speedier release from that impriscnment, his scole federal remedy
is a writ of habeas corpus.” Id. at 500.

Indeed, any § 1983 claim against these defendants based on

the contention that his conviction was invalid or errconecusly

chtained in viclation of his constitutional rights alsc is barred

13




by Heck v. Humphrey, 512 U.S. 477, 487 (12%4) (holding that “the

district court must consider whether a judgment in favor of the
plaintiff would necessarily imply the invalidity of his
conviction or sentence; if it would, the complaint must be
dismigsged unless the plaintiff can demonstrate that the
conviction or sentence has already been invalidated”) .

In Heck, the Supreme Court addressed a corollary guestion to
that presented in Preiser, i.e., whether a prisoner could

challenge the constitutionality of his conviction in a suit for

damages only under § 1983 (a form of relief not available through
a habeas corpus proceeding). The Court rejected § 1983 as a
vehicle to challenge the lawfulness of a criminal judgment,

[Iln order to recover damages for allegedly unconstitutional
conviction or imprisonment, or for other harm caused by
actiong whose unlawfulness would render a conviction or
sentence invalid, a § 1983 plaintiff must prove that the
conviction or sentence has been reversed on direct appeal,
expunged by executive order, declared invaliid by a state
tribunal authorized to make such determination, or called
into question by a federal court’s issuance cof a writ of
habeas corpus, Z8 U.S5.C. § 2254. A claim for damages
bearing that relationship te a conviction or sentence that
has not been so invalidated is not cognizable under

5 1983,
512 U.8. at 486-87 {(footnote omitted). The Court further

nstructed district courts, in determining whether a complaint

"t
H

[

ates a claim under § 1%83, to evaluate whether a favorable

fi

M

i
e

£

cutcome would necessarily dmply the invalidity of a criminal

Judgment
Thus, when a state prisoner seeks damages in a § 1983 sulit,
che district court must consider whether a judgment in favor

14




of the plaintiff would necessarily imply the invalidity of
his conviction or sentence; if it would, the complaint must
be dismissed unlesgg the plaintiff can demonstrate that the
conviction or sentence has already been invalidated. But if
the district court determines that the plaintiff’s action,
even 1f succesgsful, will not demonstrate the invalidity of
any ocutstanding criminal judgment against the plaintiff, the
action should be allowed to proceed, in the absence of some
other bar to the suit.

512 U.5. at 487 (footnotes omitted).

The Court helid that “a § 1283 cause of action for damages
attributable to an uncoeonstitutional conviction or sentence does
not agcrue until the convicticon or sentence has been

invalidated.” Id. at 489-30.

Here, it is plain that Paulinoe’'s conviction has notbt yeb been
invalidated. Consequently, any claim in this § 1983 action that
would necessarily imply the invalidity of Pauline’s conviction on
the disgputed sexual assault chargegs is plainly barred by Heck.
Therefore, the Complaint will be dismissed without preijudice, as

Lo these non-state actor defendants, Banguera, Rlake, Miller and

Small, for faillure to state a claim upon which relief may be

A
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ranted at this time, pursuant to 28 U.S.C. §§ 1915/¢

L
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[

ar 51sa(b) (1) .
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Claims Against Privately Retained Counsel

Pavlinoe also brings this § 1983 action against his privately

retained counsel, namely, Welss, Jerejlan, Dell Italia, Seltzer

h regpect to his ztate criminal trial proceedings

and Black, with
and hilsg state post-conviction relief preoceedings, on a ¢laim that

ware constituticonally ineffective in thely

o

o
3
2
;|
il
d




representation of Paulino, in violation of his Sixth Amendment

"
6]

- y
J,ghn_

T

Plaintiff’'s claims against his privately retained counsel

¥

are nobt actionable at this time in a § 19823 action. First,
defendants are not state actors. Thus, as privately retained
lawyers, they would net be subiect to liability under § 1983,

Steward v. Meeker, 45% F.2d £69% (23d Cir. 1872) I{privatelv-

[

retained counsel does not act under coleor of state law when
repregsenting client). Even if these defendants were court-
appointed counsel, these attorneys would not be subject to § 1983
liability. A public defender “does not act under coclor of state
law when performing a lawyer's traditional functions as counsel

to a defendant in & criminal proceeding.” Polk Co. v. Dodson,

454 U.8. 212, 325 {1981} (a public defender performing a lawyer’'s
traditional functions as counsel to a defendant, such as

o

determining trial strategy and whether to plead guilty, is not

acting under color of state law); Thomas v. Howard, 455 F.2d 228
(3d Cir. 1972} {court-appointed pool attorney does not act under
color of state law).”

Moreovey, even 1f Paulino had pleaded facts establishing
that his attorneys were acting under color of gtate law, which he
lamely attempts to do by baldly alleging that they colluded with

the prosecutors, any claim concerning a viclation of plaintiff's

.

Tt appears that defendants Seltzer and Black were court
inted counsel from tche public defender’'s coffice with respect

appo
to Paulinc’s state post-conviction proceedings.

16




ight to effectlve assistance of counsel must first be exhausted

=

via state court remedies, 1.e., by direct appeal or cther

avallable state court review; and then, if appropriate,

habeas application, under 28 U.8.C. § 2254, to assert

0
5_1

a fede
any viclations of federal constituticnal or statutory law,

namely, hig c¢laim of ineffective assistance of counsel. Preiger

v. Rodriguez, 411 U.S. 475 (1973).

Therefore, plaintiff’s Complaint asserting any liability

aoainet defendants under § 1983, as to an ineffective agsistance

claim, must be digmigsed for failure to gtate a claim

at this time,® pursuant to 28 U.&.C. 8§ 1915a(b; (1) and

C. Claims Against Progecutor Defendants

Next, Paulino asserts claims against the prosecutor

defendants, Mulkeen, DeFazio and the HCPO, with respect to their

handling of the indictment and subsequent conviction of plaintif

on the sexual asgault charges. To the extent that Paulinc is
that these defendants violated his congtitutional

ln their prosecution of Paulince, such claim must be

iino’s ciaims against Seltzer and Black for

Paull
ineffective assistance of counsel with respect to his state post
cenviction proceedings 1s not cognizable pursuant to 28 U.8.C. §
2234 {1} Therefore, such claim fails to state a cognizable clal
of federal constituticnal deprivation and should be dismissed

a
ich prejudlce.

)
b

]
“d

by filing
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n

“IA}] state prosecuting attorney who actls] within the scope

of his duties in initiating and pursuing a c¢riminal prosecution”
ig not amenable to sult under § 1983, Imbler v, Pachtman, 424
U.5. 409, 410 {(1976). Thus, a proesecutor’s appearance in court

ag an advocate in support of an applicaticon for a search warrant

bl

and the presentation of evidence at such a hearing are protected

by abscolute immunity. Burns v. Reed, 500 TU.S5. 478, 492 {1991}.
Similarly, “acts undertaken by a prosecutor in preparing for the
initiation of qjudicial proceedings or for trial, and which occur
in the course of hig role ag an advocate for the State, are
entitled tc the protections of absclute immunity.” Buckley v,

Fitzsimmens, 509 U.S. 25%, 273 (1993).

A prosecutocr is not entitled to absolute immunity, however,
i8]

for actions undertaken in scome other function. See Kalina v.
Fletcher, 522 U.8. 118 (1%97) (prosecutor is protected oniy by
gualified immunity for attesting to the truth of facts contained
in certification in support of arrest warrant, as in her
provizion of such testimony she functioned as a complaining
witness rather than a prosecutorial advocate for the state);
Rurng, 500 U.S. at 492-96 {the provision of legal advice Lo
police during pretrial investigation 1s protected oniy by

gualified immunity); Bugkley, 409 U. 8. at 276-78 (proseculcry 1

=

net acting as an advocate, and is not entitled to absolute
immunity, when holding a press conference or fabricating

i

evidence; . See alge Yarris v. County of Delaware, 465 F.3d4 1285

18




{3d Cir. 2006 (where the Court of Appeals for the Third Circuit

™

-

presents a detalled and nuanced analysis of when a presecuting
attorney is, and is not, entitled to absolute ilmmunity for
allegediy wrongful acts in connection with a prosecution,
holding, for example, that a prosescutor 1s not entitled to
absclute immunity for deliberately destroyving highly exculpatory
evidence, but is entitled to immunity for making the decision to

tely withhold exculpatory evidence before and during

o)

.
T S
deliber

B

trial, but not after the conclusicn of adversarial proceedings).

Here, Paulino’s allegations against these prosecutorial
defendantg plainly fall within the scope of their prosecutorial
duties in initiating and pursuing a criminal prosecution against
plaintiff. There are no allegations that appear to fall ocutside
the scope of the defendants’ prosecutorial role, and this Court
ig hard-pressed to find any allegation of wrongdeing oy
prosecutorial misconduct of any kind.

To the extent that Paulino may be alleging a claim of
congspiracy by the prosecutor defendants with the cther non-state
actor defendants, the Complaint consists of nothing more than

threadbare, conclusory statements that fail to satisfy the

pleading regquirements under Rule 8. See Igbal, 12% 5.Ct. at
1949-50, Accordingly, the claims against the prosecutor

defendants for their conduct and actions during the

nvegtigation, indictment and prosecution of Paulino wmusi be

fod
S




dismissed with prejudice for failure to =state a cognizable claim
under § 13883,

The Court further notes that Paulino appears to be asserting
that these prosecutor defendants impeded or obstructed
plaintiff’s efforte to cbtain a copy of the grand jury Lranscript
and possibly other reports in his state post-conviction
proceedings. Paulino alsc appears to suggest that the prosecutor
defendants have tried to thwart plaintiff’s motions for relief in
hig state post-conviction proceedings. Any such claims must be

dismissed for failure to gtate a claim of a cognizable federal

titutional viclation at this time,

o]

con

Indeed, plaintiff's allegations are nothing more than a
claim for production of documents in a state court proceeding in
which he is challenging his state court conviction. In the event
these state court proceedings are ongoing, Paulino may make the
appropriate motion in his state court proceeding. If his state
post-conviction proceedings are completed, he may appeal that
decision on state collateral review.

At best, plaintiff’s claim may be construed as a denial of
access to the courts claim. However, Paulino has not
demonstrated an actual injury stemming from the defendant

progecutors’ allegedly unconstitutional conduct, see Lewis v,

Cagey, 518 U.3. 343, 351-54 {(19%6), or that he was prevented from
raising a meritorious legal issue on state collateral review. In

snort, Pauline has not shown that the lack of the grand jury

- e




transcript has prejudiced him in his state PCR proceeding.’ He
also fails te state how the grand jury proceedings {and therefore
production of the transcript) adversely affected the outcome of

ig criminal trial that he is challenging on state collateral

i

oy

eview for the second time, which is essential tc making a

H

meritoricus clalm on habeas review.

Therefore, any claim alleging denial of due process or
denial of access to the courts with respect to production cf his
grand jury transcript in his state PCR proceedings will be
dismisgsed without preiudice as against the prosecutor defendants,
Mulkeen, DeFazio and the HCPO, as well as the gtate court
employee defendants, Dennis Murphy and Gloria Oudine, for failure

to state a cognizable claim upon which relief may be granted at

Indeed, errcrs in state post-conviction relief
proceedings are collateral to the conviction and sentence and do
noct give rise to a claim for federal habeas relief. See Hassine
v. Zimmeryman, 160 F.3d4d 941, 954 {3d Cir. 1998) (“what occcurred in
the petiticoner’s collateral proceeding does not enter into the

EI e

habeas calculation”), cert. denied, %526 U.5. 1063 {18%39). Thus,
infirmities in a state PCR proceeding do not raise constitutional
gquestions in a federal habeas action. Id. Furthermore, as a
general rule, matters of state law and rules of procedure and
evidence are not reviewable in a federal habeas petiticn. The

Supreme Court has stated that “it is not the province of a
federal habeas ﬁourt to reexamine state-court determinations on
state-law guestions.” Estelle v. McGuire, 502 U.S5. at €7-68.
Thus, even if Paulino’s second state PCR petition is denied, and
he intends to arvrgue that the failure to produce the grand jury
cranscript in his state PCR proceedings was in error, such error
i not reviewable in a federal habeas action. Accordingly,
Paulino fails te show actual injury or prejudice from the denial

of hig state court motion for production ¢f his grand juy

L.
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this time, pursuant to 28 U.S.C. §§ 1915(e) (2) (B} {il) anc

o, Claims as to the Remaining Defendants

Finally, ag to the remaining defendants,” Victoria Regal,
Detective Capraru, and Dr. Pelliccia, Paulino appears to allege
that they participated in the prosecutorial investigation against
Paulino without regard to the truth or plaintiff’s constitutional
rights. These allegations, as set forth in the factual
background above, suggest that Paulino is challenging the
lawfulness of his convicgticn. Where Paulino’s claims in this
inastance tend to imply the invalidity of his state court
conviction, which has not vet been invalidated by state cour
review or federal habeag action, such action under § 1983 is
parred by Heck. Therefore, the Complaint will be dismissead
without prejudice, in its entirety, as against these remaining
defendants, for failure to state a claim at this time.

To the extent that Paulinc 1s asserting any state or commen
law claims in this matter, this Ccourt declines Lo exercise
supplemental jurisdiction pursuant to 28 U.S5.C. § 1367(c) (3).

Under § 13267{c) {(3) where a district court hag dismiscsed all

for

4

claims over which it hasg original jurisdiction, as this Court has

Fa

H

supplemnental

0
it

done here at this time, it may decline to exerc:t

The Court will dismiss the Complaint in its entirety as

o the John Doe 1-20 defendants because Pauline has failed to
aliege any facts or state a claim with regard to these fictitiocus
defendants.
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jurisdiction over a related state law claim. The Court of

bppeals for the Third Circuit has held that, where all federal

claims are dismissed before trial, “the district court nmust
decline to decide the pendent state claims unless considerations

of judicial economy, convenience, and fairness Co the parties

provide an affirmative justification for doing so.” Hedges v.
Musco, 204 F.34 109, 123 (23d Cir. 2000) {citationg omitted) . As

no such extracordinary circumstances appear Lo be present here,
this Court will dismiss without prejudice any state law claims
purported to be asserted by Paulinc here.

Therefore, the Complaint will be dismissed in its entirety
as against all named defendants, for fallure to state a claim
upcn which relief may be granted at this time.

IV. CONCLUSION

Por the reasons set forth above, the Complaini wilil be

dismigssed without prejudice, in its entirety as against all named

defendants in this action, pursuant to 28 U.5.C. §§

1915{e) (2 (B} (11} and 1915n (8} {1}, for failure to state a claim
upocn which relief may be granted at this time. Any reguest for

injunctive relief or a femporary restraining order, as reguested

in plaintiff’s Praver for Relief (Compl., § 7), is denied as
mocoL.  An appropriate order follows.

W/

DENNIS M. CAVANAUG
United States D“s:rl" Judge

PDated: 5%’2 /,




