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DEBEVOISE, Senior District Judge

Plaintiff, Advanced Oral Tdmologies, L.L.C. (alternativeRAOT”), instituted this suit
against Defendant, Nutrex Research, Inc. (“Nutreafid others, seeking to enjoin the sale of a
bodybuilding supplement that incortlydists one of Plaintiff'spatented substances among its
ingredients. In an opinion datdanuary 20, 2011, thi3ourt dismissed fousf the six counts of
Plaintiff's complaint—those seeking damages mmuhctive relief for tortious interference,
misappropriation, accounting, and civil RICO. Presebéfore the court iRlaintiff’'s motion to
amend its complaint and revitlee failed causes of action.

For the reasons set forth below, Plaintiff's Motion is DENIED.

l. BACKGROUND

The factual account that follows is bedsgron evidence presented by the parties in
connection with a preliminary injunction hearihglaintiff is the exclusive licensee and sole
manufacturer of a patented molecule kn@sr2nitrooxy ethyl2zamin8methylbutanoate (the
“Molecule”), which is used in a bodybuildirsyipplement called eNoxide. Nutrex is the
manufacturer of a different bodybuilding supptathknown as “Hemo Rage Black” (sometimes
referred to herein as the “Product”), whictessentially a cocktadf dozens of other
bodybuilding supplements. Nutrex sells Hemo RBlgek through variousetailers, including
Defendants Bodybuilding.com, Inc., Vitamin $ipe, Inc., Europa Sports Products, Inc.
(“Europa”), and General Nutiitn Centers, Inc. (“GNC”).

When first introduced in August of 2009, the #uot label listed 56 different ingredients,

including the Molecule. The ingramhts were listed on the backtbi bottle in size 6.5 font.

! In an order dated Janua3y2011, the Court denied an application by Plaintiff for
preliminary injunctive relief whout addressing the issue o&iltiff's likelihood of success on
the merits. (Doc. No. 36).



Defendants admit that Hemo Rage Black doesamat,never did, actuallyontain the Molecule.
Rather, the Product labeldarrectly listed the Molecule among the ingrediénts.

Plaintiff discovered the inaccurate labet®s after Hemo Rage Black was introduced. It
initially thought Nutrex was vialting its patent for the Molecubat soon discovered that the
Molecule was not actually included in theoBuct. In September of 2009, Plaintiff contacted
Nutrex and demanded that ibptdistributing the Prodtievith the erroneous labels. The parties
attempted to negotiate a liceresgreement under which Nutrex would have paid a fee for use of
the Molecule and the Molecule would have bewtuded in the Product. However negotiations
broke down by the end of March 2010.

On April 1, 2010, Nutrex removed the reference to the Molecule from its website and
other advertising and had nevb&s printed for all future nmaufacturing runs. To correct the
faulty labels on existing inventory held in itsmhouse, Nutrex crossed out the reference to the
Molecule with a black marker. Co-Deigants Vitamin Shoppe, GNC, Europa, and
Bodybuilding.com (the “Co-Defendants”) also remd\adl references to the Molecule in their
advertising materials. It is unclear whettlee Co-Defendants attempted to cross out the
reference to the Molecule on the miglda bottles they held in inventory.

Plaintiff asserts that it was informed by NutiaxApril of 2010 thatll references to the
Molecule had been removed from the ProdNelvertheless it appears that there are still
mislabeled bottles available for sale. In Seftenof 2010 Plaintiff discovered that mislabeled

bottles of Hemo Rage Black could be pwsid from each of the Co-Defendants.

2 Nutrex claims that it originally intended to license the Molecule from Plaintiff and to
include it in the Product. For omeason or another, the Moldewas not part of the final
formulation, but the labels listl it among the ingredients becatise labels were designed and
produced at a time when Nutrex thought the Mole would be includeth the Product. Thus,
according to Nutrex, the inaccurate labels resdhl@u an inadvertent failure to correct the
labels after it determined the Moleculewid not be part of #nfinal formulation.



Plaintiff filed this action on October 12010, seeking to prohibit Defendants from
selling mislabeled bottles of Hemo Rage Blackl to recover damages from past sales.
Plaintiff's original complaint pled numerous &as of action, including: (1) Unfair Competition
under Section 43(a) of the Lanhaat; (2) Civil RICO; (3) Tortous Interference with Economic
Advantage; (4) Unfair Competition and Misappriation under N.J.S.A 56:4-1; (5) Common
Law Misappropriationand (6) Accounting.

In an order dated Janua2®, 2011, the Court dismissed Counts Two (Civil RICO), Three
(Tortious Interference), Five (Commonwaisappropriation), and Six (Accounting) of
Plaintiff’'s complaint for failure tadequately plead a cause di@t. By order of the same date,
Plaintiff was given permission fde a motion to amend. Plaintiff now asks this Court for leave
to revive its tortuous interference, misapiation, and accounting claims through amendrient.

. DISCUSSION
A. Standard of Review

Under the Federal Rules of Civil Procedueeparty may amend its pleading only with
the opposing party's written consent or the cowedisd. The court shouldeely give leave when
justice so requires.” Fed. R. Civ. P. 15(a)[®)e decision as to whether leave to amend a
complaint should be granted “is a matter committethe sound discretion tiie district court.”

Arab African Int'| Bankv. Epsteirl0 F.3d 168, 174 (3d Cir. 1993). The Third Circuit has

adopted a particularly liberal approach imdaof permitting pleading amendments so as to
ensure that “a particular claim will be decidedtloa merits rather than on technicalities.” Dole

v. Arco Chern. Cq.921 F.2d 484, 487 (3d Cir. 1990). Indeethere a complaint is dismissed on

3 Plaintiff has not attempted to replead/iCRICO. (Amended Complaint 71 126-138).



Rule 12(b)(6) grounds “a District Court stipermit a curative amendment, unless an

amendment would be inequitable or futile.” Alston v. ParkéB F.3d 229, 235 (3d Cir. 2004).

However, leave to amend a pleading mayléeied if the Court finds: (1) undue delay;
(2) bad faith or dilatory motive; (3) undue pragelto the non-moving party; or (4) futility of

the amendment. Alvin v. Suzyi27 F.3d 107, 121 (3d Cir. 2000). With regard to whether a

motion to amend a complaint should be deniefugihty grounds, a court must consider whether
"the complaint, as amended, would...survive aiomato dismiss for failure to state a claim.”

Keller v. Schering-Plough, CoriNo. 04-669, 2007 U.S. Dist. LEXIS 75318, at *7 (D.N.J. Oct.

9. 2007) (citing In re NAHC, Inc. Sec. Liti806 F.3d 1314, 1332 (3d Cir. 2002)).
The Supreme Court recently afaad the standard for a motion to dismiss for failure to

state a claim in two cases: Ashcroft v. Igd#19 S. Ct. 1937 (2009), and Bell Atlantic Corp. v.

Twombly, 550 U.S. 544 (2007). The deass in those cases abroghthe rule established in

Conley v. Gibson355 U.S. 41, 45-46 (1957), that “a complahould not be dismissed for

failure to state a claim unlessappears beyond doubt that the pligi can prove no set of facts
in support of his claim, which would entitle himrelief.” In contrast, the Court in Twombly
held that “[flactual allegations must be enougidise a right to relief above the speculative
level.” 550 U.S. at 545. The assensoin the complaint must be@@ugh to “state a claim to relief
that is plausible on its face,”.idt 570, meaning that the factleged “allow[] the court to draw
the reasonable inference that the defendalimble for the conduct alleged.” IghalR9 S. Ct. at

1949; sealsq Phillips v. County of Alleghenys15 F.3d 224, 234-35 (3d Cir. 2008) (in order to

survive a motion to dismiss, the factual allégas in a complaint must “raise a reasonable
expectation that discovery will reveal evidencehaf necessary element,” thereby justifying the

advancement of “the case beyond the pleadings to the next stage of litigation.”).



When assessing the sufficiency of a conmp)ahe court mustlistinguish factual
contentions — which allege behawn the part of the defendahat, if true, would satisfy one
or more elements of the claim asserted — fronmf@hdbare recitals of the elements of a cause of
action, supported by mere cdunsory statements.” Igbal 29 S. Ct. at 1949. Although for the
purposes of a motion to dismiss the court mustraeghe veracity of the facts asserted in the
complaint, it is “not bound to accept as truegaleconclusion couched as a factual allegation.”
Id. at 1950. Thus, “a court considering a motiodigimiss can choose to begin by identifying
pleadings that, because they are no more thaadlgsions, are not entitleéd the assumption of
truth.” 1d.

This Court will examine the proposed modifications to Plaintiff's complaint and
determine whether they sufficiently bolster Rtdf's allegations as to render amendment non-
futile.

B. Tortious I nterference

To state a claim for tortiousterference, a plaintiff mustllege that “(1) it had a
continuing or prospective economic relatiopstir a reasonable expectation of economic
advantage; (2) the defendant knew of such relationship or expedf@nttye interference and
harm inflicted were done intentionally and with malice; (4) if not for the interference, it was
reasonably probable that plaifitivould have reafied its economic advantage; and (5) the

plaintiff was injured as a rekuwf the defendant’s conductPrinting Mart-Morristown v. Sharp

Electronics Corp.116 N.J. 739, 751 (N.J. 1989). Malice here “is not used in the literal sense

requiring ill will toward the plaintiff.” Rather, malice is defined to mean that the harm was
inflicted intentionally and withoyustification or excuse.” IdquotingRestatement (Second) of

Torts Chapter 37 at 5 (introductory note) (1979).



To sustain a claim of tortiousterference, a plaintiff must doore than assert that it lost
business. Rather it “must allege facts stadw an existing or prospective economic or
contractual relationship” for a “mere allegatioinost business does not suffice.” Eli Lilly and

Co. v. Roussel Corp23 F.Supp.2d 460, 494 (D.N.J. 1998). Nor does the “claimed loss of ...

unknown customers... standing alone, state a claim for tortious ietecgewith prospective

business relations” IdjuotingAdvanced Power Sys., Inc. v. Hi-Tech Sys.,,IBO1 F.Supp.

1450, 1459 (E.D. Pa. 1992).

Even with the revisions, Plaintiff's proposathended complaint fails to plead facts
supporting a tortious interference claim. One remagiflaw concerns thalleged lost business.
Plaintiff still fails to identify any customers potential customers that it lost because of
Defendants’ conduct. It is well settled law tlgaheralized claims of “lost business” will not
support a tortuous interference action. Eed.illy , 23 F. Supp. 2d at 494. While some courts
have held that a plaintiff need not name the djgeiistomers lost due tortious interferencé,
Plaintiff “must allege an injury that is mooencrete than lost bimess of unknown, unsolicited,

or hypothetical customers.” Novartis Pimaceuticals Corp. v. Bausch & Lomb, Indo. 07-

5945, 2008 WL 4911868, *7 (D.N.J. Nov. 13, 2008).
In addition, Plaintiff pleads no facts suppiog its allegation that Defendants acted
intentionally when they included its patented prctdn the labels for Hemo Rage Black. Despite

clear efforts to pad the document with dozengashigraphs stating that Defendants “should have

4 SeeTeva Pharmaceutical Industries, Ltd. v. Apotex,,INa. 07-5514, 2008 WL
3413862, *9 (D.N.J. Aug. 8 2008); Floorgraphics.Jimc News America Marketing In-Store
Services, InG.No. 04-3500, 2006 WL 2846268, *6 (D.N.J. Sept. 29, 2006); Syncsort Inc. v.
Innovative Routines Int’l, IngNo. 04-3623, 2005 WL 1076043, *12 (D.N.J. May 6, 2005).
Despite Plaintiff's second bite at the apple, ecate still involved alleg@ans with substantially
more factual detail thatinose presented here.
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known”>

about Plaintiff's exclusiveights to the Molecule, Plaiifitincludes no facts suggesting
that Defendants actually knew about the imprdakeeling. Indeed, Plaintiff admits as much
through its use of the formulation “knewsirould have known” throughout the compl&ifitis
phrasing, together with the tel absence of specific facts ndenstrates that Plaintiff has no
reason to believe that Defendad#iberately included the Molelmuon the label of Hemo Rage
Black. Nor does the record support such an inferéPlegntiff admits that when confronted with
the mistaken label, Defendant Nutrex voluntddme“strike out” the offending reference with a
black magic marker (Complaint7. While this corrective efforhay have proven insufficient, it
hardly speaks to a conspiracy by Defendantsittetmine Plaintiff's ability to sell its product.

Since Plaintiff's revisions wodlstill fail to survive a motion to dismiss, amendment to
add a tortious interference claim would be futile.
C. Misappropriation

Plaintiff's misappropriatiorclaim is also little improved. In the proposed amended

complaint, Plaintiff alleges nine rights thatf®edants have allegedigisappropriated for their

own use:
1. The right to make the Molecule (Amended Complaint I 199);
2. The right to market the Molecule (I
3. The right to promote the Molecule (id
4. The right to advertise the Molecule.fid

° See e.g, Amended Complaint 11 93, 94, 96, 97, 98, 100, 110, 111, 112, 148, 149, 150,
151, 152, 154, 163, 164, 165, 177, 178, 179, 180, 181, 182, 183.

® In addition, many of Plaintiff's new paraphs contain unsubstantiated charges made
upon “information and belief.” Allegations madgon information and belief—which are little
more than conjecture and wishful thinking—havtdihope of salvaging astherwise defective
complaint._See.g, Harman v. Unisys Corp356 Fed. Appx. 638, 640-641 (4th Cir. 2009)
(“conclusory allegations” made upon “informatiand belief” were “insufficient to defeat a
motion to dismiss.”); Sinaltrainal v. Coca-Cola C%/8 F.3d 1252, 1268 (11th Cir. 2009)
(dismissing complaint where “allegations of cpinacy are ‘based on information and belief,’
and fail to provide any factual content that allaygsto draw the reasonable inference that the
defendant is liable for the miseduct alleged.’) (citation omitted).
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The right to distbute the Molecule_(l9;

The right to sell the Molecule ()

The right to claim the Molecubss a “proprietary” ingredient (1d] 200);

The right to “espouse the benefitdloé Molecule to consumers” (1§ 201);
The right to instruct consers how to ingest the Madule correctly in order to
achieve maximum effectiveness.f®02).

©ooNOO

There are serious conceptual peshk with each of these claims. &s initial matter, Plaintiff
admits that Hemo Rage Black has never coetathe patented Molecule. (Amended Complaint
1 73). As such, there is no credible allegatitat any Defendant ever made (#1), distributed
(#5), or sold (#6) the Mektule. Consequently, Plaintiff cannot receive damages for
misappropriation of these rights.

Furthermore, Plaintiff does not allege a legal basis for its exclusive ownership of the
rights to market (#2), promoté3), or advertise (#4) the MoldeuAs alleged, Plaintiff's rights
over the Molecule flow entirely from its pate(@omplaint § 2). Plainti has no trademark, trade
secret, or other intellectual praperights to the namef the Molecule or the written description
of its properties. Ownership of a patent doesvest the owner with #hright to control all

information about the invention. MalBlrry v. Arkansas Power & Light C®95 F.2d 1576,

1583 (Fed. Cir. 1993) (mere dissemination of information abounipate actionablej.This is
common sense. If Defendants wish to dissetaitraithful information about the Molecule
through advertisement or otherwiglegy are obviously free to dw. If Defendants falsely claim

that the Molecule is contained in theioducts, any remedy must sound in fraud or unfair

! SeealsoWiIAV Solutions LLC v. Motorola, InG.631 F.3d 1257, 1264 (Fed. Cir. 2010)
(Under the Patent Act, a patent grants therpgagethe right to exatle others from making,
using, selling, or offering to sell a patentagantion within the Unite&tates, as well as the
right to exclude others from porting a patented invention intbe United States.”) quotirgp
U.S.C. § 271(a) (Patent Act)




competition, not in the misappropriationconversion of a property interésAny fault with
such statements lies in the false claims aed tmpacts, not in the infringement of some
abstract right to adtrol all discussion.

The final “rights” claimed by Plaintiff are even less cognizable. Plaintiff claims exclusive
ownership over the right to claim the Moleculeagsroprietary ingredier{#7), to espouse the
benefits of the Molecule to consumers (#8)d to instruct consuens how to ingest the
Molecule correctly in ater to achieve maximum effectivesse(#9). As stated above, Plaintiff
has no legal monopoly over distribution ofdmmation about its alleged breakthrough.
Moreover, it is unclear from the Complaint tlaaty Defendant actually claimed the Molecule as
a propriety ingredient; the allejan made is that Hemo Ra@éack contains a “proprietary
blend” of ingredients, not that any individuagredient is proprietary. (Amended Complaint
1 68). In any event, Plaintiff has no exsive claim over any of these “rights.”

Plaintiff has failed to allegany property interest thaas been misappropriated by
Defendants. Since Plaintiff'svisions would be subject tismissal under Rule 12(b), any
amendment to restore a misappropriation claim would be futile.

D. Accounting

Since Plaintiff’'s accounting claim is derivativeitsf claim for lost profits on the basis of

tortious interferenceamending this count would also be futile.

8 SeeVan Kannell Revolving Door Ca. Revolving Door & Fixture C9293 F. 261,

262 (S.D.N.Y. 1920) (“If, therefore, any one s&ys possible customer of a patentee, ‘I will
make the article myself; don't buy of the pageritwhile he may be doing the patentee a wrong,
and while equity will forbid his carrying out hisomise, the promise itself is not part of the
conduct which the patent forbids; it is not abgaction’ from the manopoly. If it injures the
plaintiff, though never performed, perhapsia wrong, like a sland@pon his title; but

certainly it is not an infrigement of the patent.”).
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[11.  CONCLUSION

For the reasons set forth above, Plaintiff's Motion is DENIED.

s/DickinsonR. Debevoise

DICKINSONR. DEBEVOISE,U.S.S.D.J.

Dated: March 21, 2011
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