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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MARYANNE COSIMANO, Civil Action No. 10-5710(JLL) (JAD)

Plaintiff,

OPINION
V.

TOWNSHIPOF UNION, FRANK
BRADLEY, andDANIEL ZIESLER,

Defendants.

LINARES, District Judge.

This mattercomesbeforetheCourtuponthe Motion for Reconsiderationby Frank

Bradley,Townshipof Union, and Daniel Ziesler(collectively“Defendants”)pursuantto L. Civ.

R. 7.1(i). (ECF No. 107.)The Court hasconsideredthe submissionsmadein supportof and in

oppositionto Defendants’Motion anddecidesthis matterwithout oral argumentpursuantto Fed.

R. Civ. P. 78. Basedon the following andfor the reasonsexpressedherein,Defendants’Motion

for Reconsiderationis denied.

I BACKGROUND

PlaintiffMaryanneCosimano(“Plaintiff’) workedasa patrol officer anddetectivefor the

Townshipof Union (the “Township”) from February1990until herretirementeffectiveAugust

1, 2010. (ECF No. 87-1 ¶J 1, 8-9.) Plaintiff statesthat Daniel Ziesler,policedirectorof the

Township,informedPlaintiff that shewould receivelifetime healthbenefitspaid for by the

Townshipuponretirementwith twenty-fiveyearsof servicecredit. (jçj ¶ 12.) Plaintiff claims

that sherelied on this representationandpurchasedenoughservicecredit from thePoliceand
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Fireman’sRetirementSystem(“PFRS”) to accumulatetwenty-fiveyearsof PFRSservicecredit.

(RI. ¶ 13.) Plaintiff contendsthatuponher retirement,KathleenGreen,HumanResources

Directorof theTownship,rescindedPlaintiff’s receiptofbenefits.(Id. ¶ 14.) Plaintiff statesthat

this decisionwascondonedby ZieslerandTownshipAdministratorFrankBradley. (Id. ¶ 15.)

On August23, 2010,Plaintiff filed a ComplaintagainstDefendantsin the SuperiorCourt

of New Jersey,Law Division, Union County,alleginggenderdiscriminationin violation of the

New JerseyLaw AgainstDiscrimination(“NJLAD”) andretaliationin violation of 42 U.S.C. §

1983. (ECF No. 1, Ex. A.) Plaintiff filed an AmendedComplainton September20, 2010. (Id.,

Ex. B.) Defendantsremovedthe caseto federalcourt on November2, 2010. (ECF No. 1.)

Defendantsfiled a motionto dismisson November23, 2010. (ECF No. 7.) The HonorableFaith

S. Hochberg,United StatesDistrict JudgedeniedDefendants’motionon March 7, 2011. (ECF

No. 17.) Defendantsfiled their first motion for summaryjudgmenton December16, 2011. (ECF

No. 37.) JudgeHochbergdeniedthis motion on February2, 2012, finding that it “appear[ed]on

the faceof theparties’ voluminoussubmissionsthat theydisputea numberofmaterialfactswith

respectto Plaintiff’s allegations.”(ECFNo. 51 at 2.) JudgeHochbergsubsequentlystayedthe

matterpendingtheresolutionof a grievancearbitrationfiled on behalfof Plaintiff by herunion.

(ECF No. 72.) On March 26, 2012,Arbitrator BarbaraZausnerdeniedPlaintiff’s grievance,

finding that the Townshipwasunderno obligationto providePlaintiff with healthcarebenefits

pursuantto the collectivenegotiationsagreement(“CNA”) betweentheTownshipandPlaintiff’s

union. (ECF No. 8 1-2.) The SuperiorCourtof New Jerseyconfirmedthe arbitrationawardon

June14, 2013. (ECF No. 83-1.)

On July 8, 2013,JudgeHochbergre-openedthematterandorderedPlaintiff to file an

AmendedComplaintandstateherclaimswith greaterparticularity. (ECF No. 85 at 6.) In her
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opinion, JudgeHochbergrejectedDefendants’argumentthatArbitrator Zausner’sdecisionhasa

preclusiveeffect overPlaintiff’s discriminationandretaliationclaims. (Id. at 3-6.) Plaintiff filed

a SecondAmendedComplainton August6, 2013. (ECF No. 87.) Defendantsfiled a second

motion for summaryjudgmenton August30, 2013. (ECF No. 89.) The only new argument

raisedin this secondmotionwasthatArbitrator Zausner’sdecisioninterpretingthe CNA is

entitledto preclusiveeffect. (ECFNo. 105 at 2.) This casewastransferredto the HonorableJose

L. Linares,United StatesDistrict Judgeon January15, 2014. (ECFNo. 100.) This Court denied

Defendants’secondmotion for summaryjudgmenton May 14, 2014. (ECF No. 105.)

Specifically, this Courtdeclinedto reconsiderJudgeHochberg’sfinding thatArbitrator

Zausner’sdecisiondoesnot precludePlaintiff’s discriminationandretaliationclaims, finding

that sucha reconsiderationwould violate the law of the casedoctrine.(Id. at 2.)

Defendantsfiled the instantMotion for Reconsiderationon May 28, 2014,arguingthat (i)

this Court overlookedcontrollinglaw with respectto the law of thecasedoctrine,and(ii) this

courtmisinterpretedJudgeHochberg’sJuly 8, 2013 decisionasstandingfor thepropositionthat

the arbitrationawarddoesnot precludePlaintiff’s claims. (ECF No. 107.)Plaintiff filed an

Oppositionon June17, 2014. (ECF No. 110.) Defendantsfiled a Replyon July 1, 2014. (ECF

No. 114.)

II.

__________________________________

STANDARD OF REVIEW

“Reconsiderationis anextraordinaryremedy”andshouldbegranted“very sparingly.”

L. Civ. R. 7.1(i) cmt. 6(d); seealso Fellenzv. Lombard InvestmentCorp., 400 F. Supp.2d 681,

683 (D.N.J. 2005). A motion for reconsideration“may not be usedto re-litigateold matters”or

arguenewmattersthat couldhavebeenraisedbeforetheoriginal decisionwasreached.Scc,

P. SchoenfeldAssetMgmt., LLC v. CendantCorp., 161 F. Supp.2d 349, 352 (D.N.J. 2001). To
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prevailon a motion for reconsideration,themovingpartymust“set[] forth conciselythematteror

controllingdecisionswhich thepartybelievestheJudgeor MagistrateJudgehasoverlooked.” L.

Civ. R. 7.1(i).

The Court will reconsidera prior orderonly wherea different outcomeis justified by: 1)

an interveningchangein law; 2) the availability of new evidencenot previouslyavailable;or 3) a

need to correct a clear error of law or manifest injustice. SeeN. River Ins. Co. v. CIGNA

Reinsurance,Co., 52 F.3d 1194, 1218 (3d Cir. 1995). When the assertionis that the Court

overlookedsomething,the Court musthaveoverlooked“somedispositivefactual or legal matter

that was presentedto it.” McGovernv. City of JerseyCity, No. 98-5186, 2008 WL 58820,at *2

(D.N.J. Jan.2, 2008).

ilL DISCUSSION

Defendantsdo not arguethat therehasbeenan interveningchangeof law or that new

evidencehasbecomeavailable.Instead,Defendantsclaim that this Courtmisappliedthe law of

the casedoctrineandmisconstruedJudgeHochberg’sJuly 8, 2013 decision.Thesearguments

will beaddressedin turn.

A. Law of theCaseDoctrine

Defendantsfirst arguethat this Courtmisappliedthe law of the casedoctrinewhenit

declinedto re-considerargumentsalreadyrejectedby JudgeHochbergwhenshedenied

Defendants’first motion for summaryjudgmentbecausethe arbitrationawardandthe Superior

Courtof New Jerseydecisionaffirming the awarddid not exist at the time JudgeHochberg

renderedherdecision.However,in decliningto re-considerDefendants’arguments,this Court

reliednot only on JudgeHochberg’sdecisiondenyingDefendants’first motion for summary

judgment,but alsoon JudgeHochberg’sJuly 8, 2013 opinion andorderthatconcludedthat the
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arbitrationawarddoesnot precludePlaintiff’s claims.Thus,althoughthe arbitrationawarddid

not exist whenDefendants’first motion for summaryjudgmentwasdenied,this Courtdid not err

in decliningto re-considertheargumentsalreadyraisedin this motion.

Accordingly, Defendants’argumentthat this Court misappliedthe law of the case

doctrineis denied.

B. JudgeHochberg’sJuly 8, 2013Decision

Defendantsalsoarguethat this Court erredwhenit concludedthat JudgeHochberg

determinedthat the arbitrationawarddoesnot precludePlaintiff’s NJLAD andretaliationclaims.

Defendantsassertthat JudgeHochbergonly allowedthe caseto moveforwardbasedon issues

unrelatedto Plaintiff’s healthbenefitsundertheCNA, andarguesthat this Court shouldhave

grantedsummaryjudgmentin Defendants’favor asto theclaimsin the SecondAmended

Complaintbecausetheypertainto the denialof Plaintiff’s healthbenefits.However,Judge

Hochbergspecificallystatedthat “[t]he genderdiscriminationandretaliationclaims in this caseare

not barredby eitherissueor claimpreclusion,”reasoningthat “the arbitratordid not determine

whethertheTownship’sactionswerethe resultof genderdiscriminationor in retaliationfor

protectedactivity.” (ECFNo. 85 at 5.) JudgeHochbergfurtherstatedthat “[t]he CNA interpretation

mayno longerbe in dispute,but theTownship’sactionsandconducttowardsCosimanoarestill in

dispute.”(Id.) As the claims in Plaintiff’s SecondAmendedComplaintarepremisedon the notion

that Defendantsdiscriminatedagainstherdueto hergenderandretaliatedagainsther for engagingin

a protectedactivity, this Courtdid not err whenit deniedDefendants’secondmotion for summary

judgment.

As such,Defendants’argumentthat this Court misconstruedJudgeHochberg’sJuly 8,

2013 decisionis denied.

Ps CONCLUSION
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For the foregoingreasons,Defendants’Motion for Reconsiderationis denied.An

appropriateorder follows this Opinion.

( JoseL. Linares,U.S.D.J.

Date: July 71’-, 2014
Original: Clerk’s Office
cc: Hon. JosephA. DicksonU.S.M.J.

All Counselof Record
File
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