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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JACKSON HEWITT INC. ,

Plaintiff,
Civil Action No. 10-5912(ES)
V.
OPINION & ORDER
NATIONAL TAX NETWORK, LLC, an
Arizona Limited Liability Company; and
KATHRYNE L. WARD, an individual,

Defendans.

SALAS, DISTRICT JUDGE

Pending before the Court awo motions byPlantiff Jackson Hewitt Inc.Plaintiff's first
motionseeks reinstatement ahorder granting default judgmeagainst DefendarMational Tax
Network, LLC (“Defendant National Tédx. (D.E. No. 38). Plaintiff's second motiorseeks
attorneys’fees, costsanddisbursementagainst Kathryné.. Ward ( Defendant Warg. (D.E.
No. 39). Bothmotions are unopposed. For the reasatdorthbelow, the CourgrantsPlaintiff's
motions.
l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff is a Virginia corporation operating principally in New Jers@.E. No. 1,
Complaint (Compl.”) 1 1). Defendant National Tais an Arizona limited liability company
operating principally in Arizona. Id. 12). Defendant National Tax entered ititwee virtually
identical franchise agreementghe “Agreement%) with Plaintiff to operate tax preparation
businesses in Arizona under Plairigfbrand. (Id. 7 9 31-48). The Agreementsiso granted
Defendant National Tax usage rights of Plaitgtifiroprietary business software and methqtts

11 17-18). DefendantWard, an Arizona citizen,si a guarantor for Defendant National Bax
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obligations undethe Agreements(ld. 1 3 3235, 3841, 4447, Case No. 14108,D.E. No 42
22, Ex. 1, Schedule C@uaranty) at 4)?

On November 12, 2010, Plaintiff filednaelevencount Complaint against Defendant
National TaxandWard (D.E. No. ). The Complaint asserts claims against all Defendants for
federaland common law trademark infringemefegderaland common lawinfair competiton,
and breach of ontract, amongpther claims (Compl. at 2124, 2628). Additionally, the
Complaint asserts a breach of guaranty claim against Defendant Whralt 30).

On August 30, 2011, Magistrate Judge Joseph A. Dickson held a status conference with
the parties. $eeCaseNo. 105108,D.E. cated Aug. 30, 2011). Thereafter, 8a@ptember 2011
Judge Dicksorordered [@fendants to answer PlaintsfComplaint on or before Sephber 8,
2011, serve initialdisclosures orPlaintiff on or before September 15, 2011, and resgond
Plaintiff's interrogatories antequests for documeptoductionon or before September 15, 2011.
(Case No. 16108, DE. Nos. 22223 (collectively, “Scheduling Ordé)). Judge Dicksonlao
ordered that Defendant Wasddeposition take place on or before September 23, 24dll). (
Finally, Judgdickson warned Defendants théailure to follow thisOrderwill resultin sanctions
pursuant to Fed. R. Civ. P. 16(f) and 371d.)

Defendant Mational Tax answered Plaint§fComplaint on Septemb& 2011. (Case No.
105108, D.E. No. 227). However, DefendantWard did not answer. Furthermore, both
Defendants féed to comply withthe remaindeof Judge Dicksois SchedulingOrder. Case No.

10-5108, D.E. No. 233, Decl. of John F. Dienelt 1 78 Accordingly, on September 20, 2011,

1 On November 22, 2010, the instant action was consolidated by the €@uspontewith similar actions
underConsolidated Action No. 18108. (D.E. No. 5). An order of deconsolidation was subsequently
entered on May 30, 2012; the deconsolidation order directed the partiés sadinissions under the
original docket number for each individual case. (D.E. ®o.Unless noted otherwise, all citations to
docket numbereeferto the instant civil action



Plaintiff filed a motionfor sanctions and entry of default judgmagainst Defendants pursuant to
Federal Rule of Civil Procedure 3{Case No. 1108, D.E. No. 23D Deferdants did not oppose
themotion.

On Cctober 16, 2011, before the return date of Plaintiff's motion, Defendant National Tax
filed a petition in Arizona Bankruptcy Court for Chapter 7 bankruptcy protection, tiggstring
an automatic stay in this cas8eell U.S.C.8 362;(Case N0105108, D.E.No. 2493, EX. B,
Bankruptcy Petition (“Bankruptcy Petition”))Nonetheless, m November 28, 2011, while the
Bankruptcy Petition was pending, Judge Cavanaugh granted Plimtfftion for default
judgmentand sanctionsgainst Defendant National Tax(Case No0.10-5108, D.E. No. 246,
Opinion (Op.”); Case N010-5108D.E. No. 247, Order Granting Motion for Default Judgment
and Sanction¢‘Order’)). Judge Cavanau@hOrder also included an award for attorneys’ fees,
costs, and disbursements against Defendants National Tax and Ward. (Ordenagranting
the motionJudge Cavanaugh pointed to Defendants’ willful noncomplia(©e. at 7-9). As to
Defendant National Tax, Judge Cavanaugh found that National Tax had “dépégnered the
orders of Judge Dickson and this CourtlId. @t 9). Similarly,as to Defendant WardJudge
Cavanaugtioundthat she had “repeatedly ignored, or sought to evade, the orders of both Judge
Dickson and this Court.”ld. at 6). Additionally, Judge Cavanaugh observed that Defendant Ward
engaged irfcontumacious tactics and [a] pattern of avoidance of responsibility [thatpthe
tolerated’ (Id. at 4;see also idat 6 (“[H]er pattern of avoidance, ignoring court orders, and filing
of repetitive and dilatory motions leaves this Court with the firm impression that Waribsis.c

are strategic attempts to delay this litigation.”)

20n April 15, 2014, this case was reassigned from Judge Cavanaiigtige Faith S. Hochberg. (D.E.
No. 26). The action was later reassigned to Judge Esther Salas on April23(RME. No. 29).
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On December 14, 2011, Defendant National Tiled a motion to vacate the default
judgment arguing that it was entitled to an automatic stay of all proceedings againsuiamuio
11 U.S.C8 362 of the United States Bankruptcy Co@@ase No. 146108, D.E. No. 249, Motion
to Vacate (Motion to Vacatg) ; Case No. 1456108,D.E. No. 2491, Memorandum in Support of
Motion to Vacate Default Judgment Entered Against Defendant National TavofketLLC
(“Def. Motion to Vacate Br.”) at 1, -§d). Judge Cavanaugh vacatéte judgment against
Defendant National Tax light of the ongoindpankruptcyproceedings (Case No. 146108, D.E.

No. 253, Vacatur Order at2). However, Judge Cavanaugh denied vacatur as to Defendant Ward.
(Id. at 2).

On February 10, 2012, Defendant National $drankruptcy action was dismissed because
National Taxfailed to attend a mandatory creditors meetingD.E. No.38-3, Ex. A, Order
Dismissing Case Defendant National Tax did not challenge the dismissal, and the bankruptcy
action was officially closed on April 30, 2012. (D.E. No. 38-4, Ex. B).

On January 22, 2A®, Plaintiff filed a motionto reinstate thelefault judgmenentered
against Defendant National Tax(D.E. No. 3§. The next dayPlaintiff fled a motion for
attorney’ fees, costs, and disbursemesgsinst Defendatward (D.E. No. 39. Thesemotions
are properly before the Court and ripe for resolution.

Il. DISCUSSION

A. Plaintiff’'s Motion for Reinstatement of Default Judgment

Plaintiff asserts that the default judgmenteredagainst Defendant National Tax should
be reinstated on the grounds t{Btthe dismissal of the bankruptcy case dissolvedtitematic

stayand(2) Judge Cavanaughfindings in support of the originaefault judgmenaward once



again warrant defaujudgment. D.E. No. 381, Brief in Support of Plaintiff Jackson Hewitt's
Motion to Reinstate Defaulludgment (“Pl. Br. for Reinstatement of Default Judgmeait'35).

First, the Court addresses the dismissal of the bankruptcy proceeding agéenshilie
National Taxand itseffect on the instant civikction. Congress intendéthe dismissal of a
[bankruptcy]case . . :to undothe bankrupty case as far as practicable, anstoee all property
rights to [their originallposition™ before the bankruptcy proceedingsgrid Malat Irrevocable
Trust v. Sur. Title CorpNo. 100002, 2010 WL 3732983, at *3 (D.N.J. $€6, 2010)quoting
In re Nage] 245 B.R. 657, 662 (DAriz. 1999)). A bankruptcy case termination“invite[s] the
continuation of whatever nebankruptcy proceedings were already in matioid. Accordingly,
“whena[bankruptcy] case is dismissdtie stay is terminatédand “creditorsare free to exerse
their rights in the debttg assets Id. at*4 (internal quotation marks and citatiomitted);see
also11 U.S.C. § 362(c)(2)(B)ypfoviding that the automatgtayends when theankruptcycase
is dismissed) Given the dismissal dbefendant National Tax’bankruptcy casehe automatic
stay inthe instantcase is no longer in effectThus, Plaintiff is free toexercise its rights in
Defendant National Tax’s assets and can seielstatement afudge Cavanaugh’s Order granting
default judgment.

Next, the Court addresseghetherPlaintiff is actually entitled toreinstatement othe
default judgment entereyainst Defendant National Takotably, Defendant National Tax never
contested the merits ¢ie default judgment award when seeking to vacate Judge Cavanaugh’s
Order. Rather, Defendant National Tax’s motion to vacate was based@olilg fact thaits
bankruptcy proceedings triggerad automatic stay the case (Def. Motion to Vacate Biat 3-
4). To date, Defendant National Thas failed to comply witGudge Dicksots SchedulingOrder

and Plaintiff's discovery requestqdSeePI. Br. for Reinstatement of Default Judgment &)4



Becauseludge Cavanaugh’s findings in support of the original default judgment awardhremai
applicable the Court concludes th&aintiff is entitled to reinstatement tife default judgment
against Defendant National T.ax

B. Plaintiff's Motion for Attorneys’ F ees, Costs, and Disbursements

Plaintiff also seeks$282,480.65 inattorneys fees, costs, and disbursemeaftgainst
Defendant Ward In particular, Plaintiff seek$281,840.65 in attorneys’ fees and $640.00 in costs
and disbursement$PI. Br. forAttorneys’ Fees at-8). As noted above, Judge Cavanda@brder
granting default judgment and sanctions against Defendants National Tax ahdpéffied that
Plaintiff was entitled to attorneys’ fees, costs, and disbursenmezisamount to be determined in
further proceedings (Order at 2). Judge Cavanaughever vacated his Ordevith respect to
Defendant Ward. Accordingly, the Court need only determine whether Plaintiff's requested
attorneys’ fees, costs, and disbursements are reasonable.

The paty seeking attorneyy fees has the burden of provitigat the requested fees are
reasonableSee Hensley v. Eckerhagd61 U.S. 424, 438L983) (finding that fee petitionemust
submit evidence supporting hours worked eatds claime)j see alsd’ub. hterest Research Grp.
of N.J., Incv. Windall 51 F.3d 1179, 1185 (3d Cir. 1995 he starting point in determining a
reasonable hourly rate is th#torneys'usual billing rate, but this is not disposititye Redundant,

excessive, or unnecessary fees are not reasondtdesley 461 U.S. at 434.Courts have

3 The instant motion is nearly identicalttee motion for attorneysfeesthat Plaintifffiled on January 27,
2012, following Judge CavanaughOrder granting default judgment and sanctioreeCase Nol10-
5108,D.E. No. 288). The January 27, 20h@tion wadiled underCaseNo. 105108 anchdministratively
terminatedn August2012. (Case NdL0-5108 D.E. No. 333). On December 8, 2014, the Court held a
telephone conference adidectedPlaintiff to refile the instant motion on this docket. (D.E. No. 3bhe
motion does not include fees and costs incurred since the filing of theyla0aa motion. $eeD.E. No.
3941, Brief in Support ofPlaintiff Jackson Hewitt Incs' Application for Attorneys’Fees, Costs, and
Disbursements (“Pl. Bfor Attorneys’ Fee3 at 1 n.2).
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discretion in determininghe amount of a fee awardd. at 437 Pub. Interest Researchrp., 51
F.3d at 1184.

Here, Plaintiff has met its burden pfoducing evidence supporting the hours and rates
claimed by its attorneys. Plaintiff submittieitling recordsitemizing the time spent litigating this
action; these billing records ligteattorneys’ hours and rataad detaithe serviceperformedon
Plaintiff's behalf (D.E. Nos. 393, 397). In support of its motionRlaintiff also submittedhe
declarations of John F. Dienelt, its lead counsel, and James S. Coon, its local qhuiseéNla
39-2, Declaration of James S. Coons in Support of Application for Attorneys’ Fees, @odt
Disbursements (“Coons Decl.”); D.E. No.-89 Declaration of John F. Dienelt in Support of
Application for Attorneys’ Fees, Costs, and Disbursements (“Dienelt."Dec Furthermore,
Plaintiff submitted a 2011 National Law Jourriilling Survey, which sets forth a national
sampling of law firm billing rates. (D.E. No. 38). Having considered the declarations of
Plaintiff’'s counsel and compared the 2011 survey to the billing rates claimedyuhefi@ds that
the attorneysates are reasonable.

The Court also finds thatthe hours billed by Plaintiffs counsel are nadundant,
excessive, or unnecessaryhe hours claimedre particularly reasonablm light of Defendant
Wards “contumacious tacti¢sher “pattern of avoidance of responsibilityghd her “filing of
repetitive and dilatory motions.”(Op. at 4, 6). According to Plaintiff, such tactics required
Plaintiff “to incur substantial attorneys’ fees over and above what otherwise would lewve be
necessary to resolve this caséPl. Br. for Attorneys’ Feeat 5 see alsdienelt Decl. T &

Where, as here, the plaintiff has demonstratedthetquested feemre reasonablét] he
burdenthen shifts tahe party opposing the fee to contest the reasonableness of the hourly rate

requested or the reasadrieness of the hours expende8eeApple Corps. vnt'l Collectors Soyy,



25 F. Supp. 2d80, 485(D.N.J. 1998). The adverse party mdsallenge a requested fee award

if it wants acourt toreduce the award, asurts willnot do scssua sponte Interfaith Cmty. Org.

v. Honeywell Int, Inc,, 426 F.3d 694, 711 (3d Cir. 2005) (“The court may not reduce an award
sua sponterather, it can only do so in response to specific objections made by the opposing
party.”); seealso Stair v. Thomas & CogNo. 064454, 2009 WL 1635346, at *2 (D.N.J. June

10, 2009)(“Once the party seeking fees providasdence of the hours worked atite rate
claimed the burden shifts to its adversary to contest, with sufficient specificitsedisenableness

of the hourly rate or the reasonableness of the hoyssneled.” nternal quotation marks
omitted).

Significantly, Defendant Ward never ogsal Plaintiffs requested fee awardlt is
incumbent on Defendant Ward to challenge Plaistrfquested award #heseeks a reduction of
the award, as the Court will not do sea sponte Seelnterfaith Cmty. Org, 426 F.3d at 711;
Stair, 2009WL 1635346, at *2. BecausePlaintiff has satisfied its burden of provitigat its
claimedattorneys’ fees are reasonalaled because Defendant Ward never opposed Plaintiff’s
motion, the Court concludes that Plaintiff is entitledsaequesteattorney’ fees in full Thus,
the Courtawards Plaintiff281,840.65 in fees.

As noted above, Plaintiff also seeks $640.00 in costs and disbursements. In support of its
motion, Plaintiff submitted a Bill of Costs indicating that it incurred $350.00 in fiizeg and
$290.00 in “[flees for service of summons and subpoena.” (D.E. N8, 8%. C). Having
reviewed Plaintiff's submissions, the Court concludes that Plaintiff idezhttt $640.00 in costs
and disbursements.

Finally, Plaintiff requests leave to supplemétst motionand supporting declarations

seekadditional attorneys’ fees, costs, and disbursemantsred sincehefiling of the original



motionin January 2012(PI. Br. for Attorneys’ Feeat 1 n.2). The Court grantsaititiff’s request
anddirects Plaintiff to submit a brief explaining whyistentitled to additional attorneygees,
costs, and disbursemen®laintiff has thirtydays from the date this Opinion and Order is entered
on the docketo file its brief and accompanying documents.
1. CONCLUSION

For the foregoing reass, the CourgrantsPlaintiff's motions.

Accordingly, IT IS on this 2@ day of September 2015,

ORDERED that Plaintiffs motion for reinstatement of default judgmedainst
Defendant National TaXD.E. No. 38), is GRANTED,; and it is further

ORDERED that Plaintiff's motion for attorneys’ fees, costs, and disbursements against
Defendant Ward, (D.E. No. 39), is GRANTED,; and it is further

ORDERED that Plaintiff is aweded attorneys’ fees in the amount of $281,840.65; and it
is further

ORDERED that Plaintiff is awarded costs and disbursements in the amount of $640.00;
and it is further

ORDERED that, within thirty days of the date of this Opinion and Order, Plaintiff may
file a brief andaccompanyinglocuments in support ah applicatiorfor additional fees incurred
since the filing of its original motion.

SO ORDERED.

sEsther Salas
Esther Salas, U.S.D.J.




