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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

OMARI GEORGE , a minor;DARYL Civ. No. 2:11ev-00043 (WJM)
GEORGE andBRENDA BARNES-GEORGE,
individually and as Parents and Natural

Guardians of Omari George, OPINION

Plaintiffs,

BOARD OF EDUCATION OF THE
TOWNSHIP OF MILLBURN ; RICHARD
BRODOW, personally and in his Official
Capacity;WILLIAM MIRON , personally and
in his official capacity; anMICHELLE

PITTS, personally and in her Official Capacity,

Defendants.

WILLIAM J. MARTINI, U.S.D.J.:

Plaintiffs O.G, Daryl George, and Brenda Barr@sorge allege racebased
discrimination at Millourn High School. Plaintiffs further allegfeat the Board of
Education of the Township of Millburn (the “BoardVjolated O.G.s due processghts
when it expelled O.G. from school. The fddefendants-the Boardand three Millburn
school administrators-eachmove for summary judgment on all claims pursuant to Federal
Rule of Civil Procedure 56. There was no oral argument. Fed. R. Civ. P. 78(b). For the
reasons set forth below, Defendants’ motioGRBANTED IN PART , andDENIED IN
PART.
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l. BACKGROUND

There are three Plaintiffs in this cas@laintiff O.G. was formely a student at
Millburn High School. Plaintiffs Daryl George and Brenda BaiGe®srge(the “Plaintiff
Parents”) are O.G.’s parents.

There are four Defendants in this case. The first DefenddrgBoard. The other
Defendantgthe “Individual Defendants;who are named as Defendants in their official
and personal capacities| worked in the Millourn School System. Defendant Dr. Richard
Brodow was Millburns Superintendent of Schools; Dr. William Mirarasthe Principal
of Millburn High School; and Dr. Michelle Pitisasthe Vice Principal of Millburn High
School.

Unless otherwise noted, the following facts are undisputed. O.G.Adriaan-
American male. Bfendants’Statement of Material Facts Not In Dispute (“DSM'L,

ECF No. 563. O.G.enrolled at Millburn High School in September 200d.. During his

time at Millourn High, O.G. was subjected to racist epithets and, at times, violence
Following an altercation that occurred on January 9, 2008, was expellettom school

O.G. was then homschooled. O.G.’s expulsion wasultimately commuted to a
suspension, and O.G. was allowed to return to Millourn High School. After graduating,
O.G. went on to college at Morehouse University.

A. Incidents Involving O.G. Prior to January 9, 2009
1. Freshman Year

In March 2008, when he was a freshman, O.G. was involved in a physical altercation
with ajunior who wasAsian-American(the “Junior”) Id. 1 4. There is no evidence that
O.G. and the Junior were involved in any prior or subsequent altercédidh.7. During
the altercation, O.Gs nose was broken. ldhtiffs’ Counterstatement of Contested
Material Fact“PSM”) § 6, ECF No0.57-2 According t00.G., the Juniosaid hewould
“beat [O.G.’s] black ass.Id. § 4. As a result of the altercation, the Junior was suspended
for two days and O.G. was given five days detentilwh.{ 7. Though the incident with
the Junior occurred in 2008, an accident report was not written until March 11, [2009.

1 10. At her deposition, Vice Principal Pitts testified tHagsides from this March 11,

2009 accident report, there are no recadnds‘support any additional claims of rabased
harassment, intimidation, discrimination or bullying during Gs@&eshman year.’ DSM

1 8. However, O.G. testified that there were other occasions during his Freshman year
when he was subject to rabased bullying. Specifically, O.G. testified that his friends



(and apparently O.G., as wellere called namesuch as “wigger” and “wangsterO.G.
Dep. Tr.at 37:14-38:19 ECF Nos. 574 & 57-5. O.G. testified that he would report these
incidents to Dr. Pitts and fill out an incident repdd. at 38:2225. O.G.also testified that
hedid not know of any disciplineanded down based on the incidespiortshe provided

to Dr. Pitts. Id. at 40:9-12.

2. Sophomore Year Through January 8, 2009

Vice Principal Pitts testified at her deposititsat she could not recall any reported
incidents of racdvased harassment or bullying involving O.G. from the beginning of
0.G.’s sophomore year until January 8, 2009. Pitts Dep. Tr. at-20,16CF No. 56.

O.G. testified differently. He said that in his Sophomore year he reported to Dr. Pitts that
another student told himfiget out of the way, blackie.” O.G. Dep. Tr. at 4812 O.G.
testified that on another occasion, this same student stopped him in the hall and said, “yo,
yo, blackie.” Id. at 49:1750:12. O.G. testified that the student took his ipod, told O.G.
that he didnt “listen to nigger music anyway,” and proceeded to drop the ipod on the
ground. Id. O.G. testified that he reported this incident in an incident rejbrat 50:9

15. O.G. testified that Dr. Pitts said she would do a full investigatio® léitnever heard

of any discipline based on the investigatiol. at 51:2152:6. O.G. testified that on
another occasion, the same student called him a “wigddr.at 52:716. Additionally,

0.G. testified that Millbourn High School students accokiedat a diner one weekeadd

called him a “tough niggér O.G.believes his father wrote a letter informing the school
about the incidentld. at 55:17-58:16.

B. January 8, 2009 Incidents

On January 8, 2009, O.G. was involved in an incident where two of his friends were
pushed by uppeclassmen who uttered racial commenssM  11. According to O.G.,
one ofthe aggressors called O.G.igger” andsaid that he “[didH] like black peoplen
[his] hallway” PSM { 23. According to O.G., this studesaidhe would beat O.G
“black ass’ Id. §23. O.G. testified that the student then shoved O.Gslantmed O.G.’s
headinto a locker. O.G. Dep. Tr. at 6418. Vice Principal Pitts notes reflect a different
story than the one offered by O.G. According to Vice Principal’ &ttistes,which are
undated,‘the senior who hifO.G.] made a rude remark which was in no way racist.”
Motion for Summary Judgment (*MSJ”), Ex. I, ECF No. 56-12.

Later in the day, O.Gwvas agairconfronted by the uppelassmen involved in the
earlier incidentDSM { 2. O.G. testified that the upperclassmen pusbed.’s friend,



and thathey also punched and scratcl@d. Id. Two schoobktaff membersMr. Schilp
and Ms. Osborne, were present during altercation. Id.  13. In a written statement
dated roughly six months after tfaet, Mr. Schilp wrote that he did not see the beginning
of the fight buthedid observe O.G. and another student grapplidgy 14; MSJ, Ex. E,
ECF No. 56-8. Mr. Schilp stated that he did not see the beginning of the fight. He further
stated that he did nbear any racial commenastered Id. Like Mr. Schilp, Ms. Osborne
also wrote a statement about the eveoigihly sixmonths after it occurred. MSJ, Ex. F,
ECF No. 569. In her statementyls. Osbornesaid that she saw O.G. throw his book bag
down and proceed to hit another studéihile Ms. Osborne reported that another student
involved in the altercation said @.G.,“[y]ou’re fucking dead, fagg@gtMs. Osborne did
not report hearing any racial insultsl.

When this second incident was broken up, Vice Prindips$ told O.G. toget
medical attention in the nurseoffice. PSM { 31. O.Geturnedfrom the nurses office
and told Vice Principal Pitts what happened. Vice Principal Pitts said she would
investigate.Id. { 32.

Later in the day, O.G. and his friends were confronted by a different group of
students This group of studentsalled O.G. a “nigger pussy said they would “beat
[O.G.’s] black ass,’and prevente®.G.from entering a classroonDSM | 16; PSM { 34
There was no physical contact, but a staff member named Ms. Cohen separated the
students.ld. In astatement written more than five months after the fact, Ms. Csthéd
that she did not hear the other student say anything to 10.%.18; MSJ, Ex. G, ECF No.

11. InsteadMs. Coherheard O.G. shout at the other studddt.

The students involved in this incident filled out incident repaatiecting the use
of racially charged languag®pposition to Defendarit$/otion for Summary Judgment,
Exs. G-l ECF Nos. 50, 57+10, 5711. Asked how he could have handled the situation
differently, one of O.Gs friends wrote, “I dort know happened too many times before.”
ECF No. 579. Vice PrincipaPitts testified that when she spoke with students involved in
the incident, they admitted to using the word “pussy” but denied using the word “nigger.”
PSM{ 36 Without calling any parent®rincipalMiron and Vice Principal Pitts decided
to schedule a mediation session for the next morrihgf 39.

C. January 9, 2009 Mediation

On January 9, 2009, Principal Miron and Vice Principal Pitts convened atioedia
session with O.G. and some of the students involved in the previoissalk@ycations.
During the session, the students voiced their grievances. According to Principal $iron
notes, the students wereld to “stop pushing buttons.”"MSJ, Ex. J ECF No. 5613.



Principal Miroris notes indicate that the students at the session were told to see

administrators for any individual discussiond. The notes also indicate that the students

were advised of a “zero tolerance” policy regarding bullyidg.Finally, the notes indicate

that the students agreed to avoid confrontations and immediately report any “further

occurrences.”ld. No students were disciplined as a result of the mediation. PSM 1 40.
According to his noteBom the mediation, PncipalMiron learned at the mediation

that “these 2 groups have been feuding for months without reporting it.” MSJ, Ex. J

Similarly, Vice Principal Pitts account of the mediation session states that “the soph

[including O.G.] indicated that the seniors had been bothering them for a while but they

neglected to report anything to the administrators.” MSJ, Ex. |, ECF Nd256®.G.

takes issue with #se statement® the extenthey suggest thate did not report prior

bullying. Raintiffs’ Regponse to DefendaritStatement of Material Facts § 22, ECF No.

57-2.

D. January 9, 2009 Incident Involving a Baseball Bat

At some point on January 9, 2009, the day of the medidlidh, called his father
and told him about threats from other studeSM { 23. O.G. confirmed that his father
and brother would come to school at the end of the day to Wa&hswrestling practice.

Id.

At the end of the school day, O'&father and brother arrived at the school. O.G.
and hisbrotherencountered the students involved in ith@dentfrom earlier in the day
where O.Gwas allegedlyalleda “nigger pussy Id. I 24. A heated exchanfmlowed.

Id. 1 25. O.G. claims that he was told, “we=going to kill you niggers.” O.G. Dep. Tr. at
117:94118:1. O.G. and his brother proceeded to go to their fathar, which was located

in the school parking IotDSM | 25. O.G.’s brother took a baseball bat out of the trunk

O.G. and his brothethen walked back towards the school and the people who were
involved in the heated exchange from moments earl@r{{ 2526. O.G. testified that

he and his brother headed back towards the school because they were being chased by the
other students and O.G.’s father told them not to get trappediirctie O.G. Dep. Tr. at
121:9-17.

When O.G. and his brother headed back toward the school, they got into a fight with
the other students. One student was hit by the baseball bat. {R23MO.G. maintains
that he never touched that PSMY 47 At some point, O.Gs father became involved
in the fight. DSM { 29. When the fight broke up, O.G., O.G.’s brother, and O.G.’s father
got into their car and tried to leave the parking lot, but they were blocked by pduple
stood in thecar s path.Id. § 30. An ambulance came for the student who tasvith the



bat. Id. § 31. Millburn police arrived on the scene and took Od>G:s brother, and
0.G.’s father to the police statiotd. | 32.

E. 0O.G. Is Disciplined
1. The BoardExpels O.G.

On January 9, 2009, after the fight involving the basebalRyatcipalMiron and
SuperintendentBrodow wrote O.Gs father a letterinforming him that O.G. was
suspended for nine dalgeginning on January 12, 2009. Opposition to Defendisiatson
for Summary Judgment (“Opp.”), Ex.,LECF No. 5714. No disciplinary actions were
taken against the other students involved in the incident with the baseball bat. PSM 1 49.
On January 13009,Superintendent Brodow wrote a letter to OsG@ather informing him
that hehad recommended that the Board either expel GxGuspend O.G. for one year
Opp., Ex. O.

A hearing before the Millburn Board of Education was scheduled for Ja@iary
2009 well within the 30 day window for hearings provided by New Jersey &M
35; N.J.A.C. 6A:167.3(a)(10)(iii)) (requiring a hearing within 30 days of a student
suspension). The January 21, 2009 hearing was adjourned so O.G. could retssh coun
DSM 1 35. The hearingvas rescheduled for February 2, 2009. 11 3536. The hearing
was then adjournea second time, this timeecause O.Gs lawyer had a conflict and O.G.
needed to secure replacement couniself] 36. The hearing was rescheduled for February
11, 2009.1d. T 37.

On February 11, 2009, the Board convened to hear ©dase. Superintendent
Brodow recommended expelling O.G. Superintendent Brodow did not recommend
suspending O.GPSM 1 54. O.Grequested a third adjournment, arguing that the hearing
should be put off until the resolution of criminal charges arising out of the baseball bat
incident Id. T 37. O.G. wanted the hearing adjourned so that he could testify without
waiving his Fifth Amendment privileg& he BoardPresident agreed to adjourn the hearing
if O.G. agred not to bring a civil suit against the Boarttl.  38. O.G. refused, and the
hearing proceededd. § 39. Ten witnesses testifieltl. 140. O.G. was not among them.
The witnesses included students, parents, and administrdthrsThe witnesses were
subject to cross examinatioid. I 41.

Witnesses testified that when O.G. exited the school on January 9,2@®%nd
his brother threatened the other students. Board Hearing Tr. at(1,941:2442:23, ECF
Nos. 5718, 5719. There was testimony that after an exchange of words, O.G. and his
brother went to their fathiex car, that O.Gs brother grabbed a baseladit, and that the



brothers then headed back toward the schbloéstudent who was hit with the bat testified
that O.G's brother hit him and that O.G. then grabbed him from behiddat 19:20
20:11. After hearing this testimonthe Boardvoted to expel O.GlId. 1 42. O.G. was
then home-schooled. O.G. Tr. at 137:19-22.

2. O.G. Appeals and Succeeds In Getting Expulsion Converted
Into Suspension

On May 28, 2009, O.G. filed a verified petition of appeal with the Commissioner of
Education of Newlersey.MSJ, Ex. O, ECF No. 569. In that petition, O.G. argued that
the Board“acted arbitrarily, capriciously, and against the weight of the evidence by
expelling O.G. and have otherwise violated Os@Gights under the State and Federal
Constitutionsby depriving him of a public education at Millourn High Schoold. A
hearing was scheduled before the Office of Administrative Law on August 31, 2009 and
October 6, 2009. D.L.G. AND B#& ON BEHALF OF O.G. v. BOARD OF
EDUCATION OF THE TOWNSHIP OF MILLBURN, ESSEX COUNTY (“ALJ
Decision”), OAL DKT. NO. EDU 072399, slip op. at 2 (Sept. 22, 2010), ECF No- 56
20. After O.G.s counsel withdrew, the hearing was adjourned. @éhretained new
counsel. O.G.’s new counsel then withdrew. O.G. then retained a third lawyer.

Before the hearing begaf,G.filed a motionon March 18, 2010 seeking to vacate
his expulsion, citing, among other thingspcedural errors in the hearing process before
the Board Id. at3. The Administrative Law Judge assigned to the case, Ellen S. Bass
(“the ALJ") reserved decision. The ALJ then took testimony over the course of three days
spanning April and June 2010. Id. Vice Principal Pitts, Principal Miron, and
Superintendent Brodow all testifietd. at 13. Notably, Superintendent Brodow explained
that while his letter to O.Gs parents indicated that he was recommending a suspension or
expulsion, he always believed an expulsion was prdpeat 17.

Most importantly, the ALJ heard testimony from O.G. Fhd explained: “O.Gs
testimony offered insight into what the Board might have heard had it granted his
adjournment request, and O.G. had chosen to testifly.at 13. O.G.testified thathere
was “an atmosphere of harassment disdrimination” at his schoolld. at 13. The ALJ
noted that another student had testified before the Board that racial slurs were common at
Millourn High School, and that O.G. was frequently called “niggeid’ at 11. O.G.
testified that on January 9, 2010, he was only trying to get away from other students when
the fight broke out.ld. at 1416. O.G.’stestimony directly contradicted the testimony of
other witnesses, who related that O.G. instigated a bgtthreatening to shoot fellow
students.Id. at 16.



The ALJstated: “[a]t the hearing before me, O.G. offered a version of the events
that lacked credibility, and in no way caused me to question the reasonableness of the
Board’s decision below.”ld. at 21. The ALJ recognized that O.§&description of the
“racially charged atmosphere at Millourn High School” was “disturbing,” but she also
found that “no words or epithets could justify the violence that took pldde.”

While the ALJ found that “[tjhe determination of the Board to impose an expulsion
was reasonable under the facts it heard that evendth@t 19, the ALJ concluded thas
a matter of law the Board did not have the power to expe]i@.&t 22. Citing to a recent
decision from the New Jersey Commissioner of EducakbR. v. Board of Trustees of
the Hoboken Charter SchoEDU 0966209, Final Decision (March 22, 2010)
http://lawlibrary.rutgers.edu/oal/search.htmb-decision that the ALJ only learned about
while she was reviewing the partipsst-hearing submissionsthe ALJ held thabecause
0O.G. did not have a prior loAgrm suspension, the Board only had the power to issue a
longterm suspension, not an expulsion. The ALJ ordered that O.G. be allowed to return
to school.

In her decision, the ALJ also found that the Board did not violate€ ©d@e process
rights. First, the ALJ noted that O'&due process rights were not violated because the
Board failed to grant a third adjournmerit. at 2021. The ALJ recognized that O.G.
wanted an adjournment so that he could resolve pending criminal charges and then testify
before the Board without waiving his Fifth Amendment privilege. However, the ALJ held
that “there is no absolute right to a stay of a civil matter pending the outcome of criminal
proceedings.” Id. at 20. Second, the ALJ found that the Board did not act arbitrarily,
capriciously, or unreasonably when the Board offax@ddjourn the hearing on the
condition that O.G. waive his civil chargdsl. at 2:22. The ALJ explained that this offer
was a settlement offer and was understood as such by O.G.’s counsel.

O.G. appealed the ALJ decision to the New Jers€@pmmissionenf Education
The Commissioner upheld the decision with one modification. MSJ, Ex. Q, ECF No. 56
21. The Commissioner held that Bearddid not have to reinstate O.G. but could choose
to continue the long term suspension. There was no appeal of the Commniisslenrsion
to the New Jersey Superior Cauf.G. ultimately returned to MillburHigh School. As
a result of what he had been through, including his expulsion, O.G. was diagntsed
Post Traumatic Stress Disord€&tSMY 66. After he completed high school, O.G. enrolled
at Morehouse University. O.G. Dep. Tr. at 145:3-4.



Il. LEGAL STANDARD

Federal Rule of Civil Procedure 56 provides for summary judgment “if the
pleadings, the discovery [including, depositions, answers to interrogatories, and
admissions on file] and disclosure materials on file, and any affidavits show that there is
No genuine issue as to any material fact and that the movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56ee alsdCelotex Corp. v. Catretd77 U.S. 317, 322
23 (1986);Turner v. Scherindgrlough Corp, 901 F.2d 335, 340 (3d Cir. 1990). A factual
dispute is genuine if a reasonable jury could find for themowing party, and is material
if it will affect the outcome of the trial under governing substantive l@mderson v.
Liberty Lobby, Inc 477 U.S. 242, 248 (1986). The court considergwatience and
inferences drawn therefrom in the light most favorable to the non-moving partlyeoli
v. Gates482 F.3d 641, 647 (3d Cir. 2007).

lll.  DISCUSSION
The Complaint contains 13 counts:
Count 1: 42 U.S.C. § 1983 (discrimination against freshman and sophomores)

Count 2: 42 U.S.C. § 1983 (discrimination based on race)
Count 3: 42 U.S.C. 8§ 1983 (due process violations by the Board)

Count 4: New Jersey Law Against Discrimination (hostile educational
environment)

Count 5: New Jersey Constitution (discrimination based on race)

Count 6: New Jersey Constitution (due process violations by the Board)

Count 7: New Jersey Civil Rights Act (discrimination based on race)

Counts 8-10: New Jersey Law Against Discrimination (supervisor liability)
Count 11:  Damages (money spent challenging expulsion)

Count 12:  Damages (money spent homeschooling O.G.)

Count 13:  Damages (money spent litigating over G.€xpulsion)

All 13 counts are brought by O.G, by O.&parents in their parental capacity, andhey
Plaintiff Parentsin their individual capacity. Counts-2, 4-7,and 1113 are brought
against the Board and the Individual Defendants in their official and personal capacity.
Count 3 is brought against the Board and Superintendent Brodow in his official and
personal capacity Counts 810 are brought against the Individual Defendants in their
official and personal capacity. While the Complaint suggests that Cedtai@ directed



at the Board, as well, the briefing clarifies that these counts are directed solely at the
Individual Defendants.

Defendants move for summary judgment on all claims. Defendants also move to
strike O.G.’s request for punitive damages.

The Court begins by considering O.$clams. The Court then considetise
claims brought by the Plaintiff Parents in their individcapacity.

A. 0.G’s Claims

This section is divided into three parts. First, the Court consdgBs's claims
against theBoard Second, the Court considetsG.’s claims against the Individual
Defendants. Finally, the Court considers whether O.G. can recover punitive damages
his remaining claims.

1. 0.G.’s Claims Against the BOARD

O.G. makes three types of claims against the Board.

First, in Counts3 and 6 O.G. asserts due process claims under the federal and New
Jersey Constitutions. These claims concern the conduct of the Board expsellgd O.G.

The Board moves for summary judgment on Counts 3 and 6, arguing that the doctrine of
collateraledoppel forecloses O.G.’s due process challenge.

Second in Countsl-2 and4-7, O.G. assertdiscriminationclaims under Section
1983, the New Jersey Law Against Discriminatithe “LAD”), the New Jersey
Constitution, and the New Jersey Civil Rights Acthe Board moves for summary
judgment on these claims, arguing that it properly addressed any discriminatian that
learned about.

Third, in Counts 1413, O.G.asserts freestanding claims for damages against the
Board. Here, O.G. seeks to recover money spent on litigation, money paid for
homeschooling, and money that would compensate him for emotional and reputational
injuries  The Boardmovesfor summary judgment on these claims, arguing that they do
not constitute causes of action.

a. Due Process Claims (Counts 3 and 6)
In Counts 3 and 6, brought respectively under 42 U.S.C. § 1983 and Article 1,

Paragraph 6f the New Jersey Constitution, Plaintiffs allege thatBoardviolated O.Gs
due process rights in three wayarst, theBoardrefused to adjourn the hearing for a third

10



time. Second the Board conditioned an adjournment offer on O%willingness to
waiving hisright to bring a civil suit.Third, contrary to his written recommendation, which
recommended a suspensiogr an expulsion, Superintendent Brodsw only
recommendation at the Board hearing was that O.G. should be expelled. Defarglants
that regardless of whether any of OsGthree due process arguments succeed, they are
foreclosed by the doctrine of collateral estoppel.

TheCourt need not reach the collateral estoppel issue. If collateral estoppel applies
here, then summary judgment is proper on Counts 3 and 6 at least with respectdo O.G.
first and second due process challendésollateral estoppel does not apply here, and the
Court has to address the due process issue in the first instance, the Court would still find,
for the reasons that follow, that none of O3hree arguments establisit@e process
violation. Accordingly, whether or not collateral estoppel applies, Counts 3 and 6 fail.

To prevail on a due process claim under Section 1983, a plaintiff must prove five
things:

1. that he was deprived of a protected liberty or property interest;

that this deprivation was without due process;

3. that the defendant subjected the plaintiff, or caused the plaintiff to be subjected
to, this deprivation without due process;

4. that the defendant was acting under color of state law; and

5. that the plaintiff suffered injury as a result of the deprivation without due
process.

N

Sample v. Diecks885 F.2d 1099, 1118114 (3d Cir. 1989). The correct standard of
causation to apply in Section 1983 cases is proximate caus&t@iges v. Muscd204
F.3d 109, 121 (3d Cir2000) Proximate causation obtains when “a persamrongful
conduct which . . . a substantial factor in bringing about harm to anotkgetvary v.
Young 366 F.3d 238, 246 (3d Cir. 2004).

The Court finds that the Board did not violate OsGlue process rights. First, the
Board did not violate O.Gs rights when it refused to grant a third adjournméfite
Constitution . . . does not ordinarily require a stay of civil proceedings pending the outcome
of criminal proceedings.”SEC v. Dresser Indus., In®G28 F.2d 1368, 1375 (D.Cir.
1980) (en banc) (emphasis added). Furthermore, even ifta&deprived of a liberty or
property interest).G. cannot establish proximate causation. @.@&gument is that he
needed an adjournment so he could testify without waiving his Fifth Amendigkts. r
When the proceeding went before the ALJ, O.G. did testify, and the ALJ found that O.G.

11



testimony would not have changed the Board’s mind. Accordingly, O.G. cannot establish
that the denial of his adjournment request was a “substantial factor” in his expulsion.

Next, the Board did not violate O.G.due process rights when it offered to adjourn
the hearing on the condition that O.G. waive his right to file a civil lawdlne Boards
offer—which O.G's lawyer refused-did not violate O.Gs due process rights because it
did not deprive O.G. of a liberty or property interest.

Finally, the Board did not violate O.6 due rightsvhen it came to Superintendent
Brodow's recommendation. At the hearing, Superintendent Brodow recommended
expeling O.G. It is true that Superintendent Brodow has previously recommended that
O.G. either be expelledr suspended. But the Court fails to see how the different
recommendation violated O.G.rights. O.G. was on notice that Superintendent Brodow
was contemplating an expulsiokeeCleveland Bd. of Ed. v. Loudermift70 U.S. 532,
542(1985) (“An essential principle of due process is that a deprivation of life, liberty, or
property be preceded by notice and opportunity for hearing appropriate to the nature of the
case.) (internal quotations and citations omitted). Moreover, the parties have not directed
the Court to any evidence establishing that Superintendent Bredesommendation
proximately caused O.G. expulsion. As the ALJ notetthe ultimate determination
whether to impose the recommended disciplindedptn the discretion of the board.”

ALJ Decision at 18.Accordingly, O.G. cannot prevail on his due process claims. The
Court will GRANT summary judgment on Counts 3 and 6.

b. Discrimination Claims (Counts 1, 2, 4, 5, and 7)

Next, the Court turns to O.G. discrimination claims against the Board. These
claims are pled under Section 1983, itA® , the New Jersey Constitutioandthe New
Jersey Civil Rights Act.

I LAD: Hostile Educational Environment (Count 4)

Count 4, O.G.’s LAD claim against the Board, survives summary judgment.

“The purpose of the LAD is to eradicate discrimination whether intentional or
unintentional.” Lehmann v. Toys R Us, Ind32 N.J. 587, 604 (1993). “[T]he LAD
permits a cause of action against a school district for student-on-student harassment based
on [race] if the school distrid failure to reasonably address that harassment has the effect
of denying to that student any of a sch®ohacommodations, advantages, facilities or
privileges.” L.W. v. Toms River RdgSchs. Bd. of Educl189 N.J. 381, 402 (2007)
(quoting N.J.S.A. 10:512(f)). The New Jersey Supreme Court has cautioned, however,

12



that a student does not have a claim under the LAD based on “isolated schoolyard insults
or classroom taunts.Id. at 402.

For a student to establish a rdz@sed harassment claims against a school district
under the LAD, the student must prove (1) “discriminatory conduct that would not have
occurred but for the studens protected characteristic,” (2) “that a reasonable student of
the same age, maturity level, and protected characteristic would consider sufficiently
severe or pervasive enough to create an intimidating, hostile, or offensive school
environment,” and (3) “the school district knew or should have known of the harassment,
but failed to take action reasonably calculated to end the harasshemt40203. With
respect to the final prong, the LAD recognizes vicarious liability: a supervisor’s actual or
constructive knowledge can be imputed to a school distéee E.K. v. Massaydo. 12
2464, 2013 WL 5539357, at *8 (D.N.J. Oct. 7, 2013) (“[A] school is liable for a hostile
school environment when it grants a supervisor authority to control the school environment
and the supervisor either abuses that authority or has actual or constructive knowledge of
the harassment and fails to take effective measures to end the discrimination.”) (internal
guotations and citations omittedge also Lehmann v. Toys R Us,,1a82 N.J. 587, 620
(1993) (We recognize that although we have declined to hold employers strictly liable for
hostile work environment sexual harassment by supervisors, we have created a standard
that may often result in employers being held vicariously liable for such harassment . . .
An employer will be found vicariously liable if the supervisor acted within the scope of his
or her employmernt). Also, for purposes of the third prongasonableness determined
basedon the totality of cicumstances.ld. at 408. The analysis iSactsensitive. Id. at
409. Factors to consider in determining reasonableness are:

e students’ ages, developmental and maturity levels;

e school culture and atmosphere;

e rareness or frequency of the conduct;

e duration of harassment;

e extent and severity of the conduct;

e whether violence was involved;

¢ history of harassment within the school district, the school, and among
individual participants;

o effectiveness of the school district’'s response;

e whether the school district considered alternative responses; and

e swiftness of the school district’s reaction.
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Id. at 409. “With those and other considerations in mind, factfinders must consider the
cumulative effect of all student harassment and all efforts of the school district to curtail
the maltreatment.”ld. The New Jersey Supreme Court has noted that “a@mahte
response to namealling among gradechoolers may be inadequate to address violence
among teenagers.id.

Disputed facts prevent the Court from granting summary judgment on Count 4.
O.G. testified that he, as a black student, was subject to a host of vile epithets irtbkeiding
word“nigger.” As such, O.G. has set forth evidence of “discriminatory conduct that would
not have occurretbut for the studens protected characteristic.” Construed in the light
most favorable to Plaintiffs, the record establishes that O.G. got into a fight with someone
who said he would beat O.G."black as% and then broke O.G nosethat O.G. was
called “wigger” and “wangster on various occasions, that '‘G.@pod was taken by
someone who referred to “nigger music,” tkaG.’s friend was pushed in the hallway by
a group of students who said they “[dirike black people in [the] hallway,” that O.G.
was punched and scratched by these same students, and that O.G. was called a “nigger
pussy.” According to one Millburn High School student, there was “an atmosphere of
harassment and discrimination” at Millburn High School, and that O.G. was frequently
called “nigger.” ALJ Decision at 13. Notes taken by Principal Mdworing the mediation
session indicate th&.G.’s group and another group had been “feuding for months.” A
jury could find, based on this evidence, that the “a reasonable student of the same age,
maturity level, and protected characteristic’ as O.G. would find that the treatment O.G.
experienced was “sufficiently severe or pervasive enough to create an intimidating, hostile,
or offensive school environmentl’.W, 189 N.J.at 402.

Next, a jury could find that thBoardknew or should have known about the racist
bullying O.G. was experiencindA jury could make this finding because it could find that
a supervisor, Vice Principal Pitts, had “actual or constructive knowledge of the
harassmert Joyce 2008 WL 906266, at *23. Specifically, a jury could fibdsed on
0.G.’s testimony, that besides from the fight O.G. gotirgshman yeaand thencidents
that took place on January 8, 2009, Vice Principal Pitts knew about additional instances of
racebased harassment from O.Gwstten reports.Defendants deny that O.G. filgoese
reports. Only a jury can resolve that dispute.

Lastly, a jury could find that the scht®lresponse to the harassment experienced
by O.G. was not reasonable. As noted by the New Jersey Supreme Court, the
reasonableness determination is highly fact spedifi¢v., 189 N.J. at 409. A jury might
decide, for example, that a mediation session that failed to mete out any puniglament
too little too late given what was going on between O.G. and his peers. Moreover, if a jury
were to credit O.Gs testimony that heeported other instances of racism and nothing was
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done in response, a jury could also find that the sthamsponse was inadequate.
Accordingly, the Court wilDENY summary judgment on Count 4.

. Section 1983 (Counts 1-2)

Count 1 is a Section 1983 claim alleging that the Béaitdd to prevent bullying
against feshman andophomores. Count 2 is a Section 1983 claim alleging that the Board
failed to prevent racially motivated harassmebéfendants’ onlyargument in support of
summary judgment on these claims is that “Plaintiffs have failed to plead any specific
violations of federal rights elsewhere conferred and have left it up to the Court to identify
the constitutional or statutory rights of which they were allegedly deprived to trigger their
§ 1983 claim.”MSJat 18.

With respect to Count 1, the Court agrees with Defendants that summary judgment
Is proper: there is no Constitutional right that protects students from being bullied because
they arefreshme andor sophomoresAccordingly, the Court wilGRANT summary
judgment on Count 1.

With respect to Cour2, Plaintiffs claims of racial discrimination by state actors
are obviously grounded in the Fourteenth Amendiserqual protection guarantdénder
Monell v.New York City Dept. of Social Serv&36 U.S. 6581978), “a school board can
be held responsible for a constitutional violation of a teacher only if the violation occurred
as a result of a policy, custom or practice established or approved by thé afidy.

Oliva, 226 F.3d 198, 202 (3d Cir. 2000). However, a school board cannot be held liable
for a constitutional violation underraspondeat superiatheory. Id. Here, there is no
evidence that the Board established or approved a policy, custom, or practice of allowing
Millburn High School administrators to effectively turn a blind eye to studergtudent
racial harassment. Accordingly, the Court VRRANT summary judgment on Count 2.

Iii. New Jersey Civil Rights Act (Counts 5 and 7)

Counts Ss a discrimination claim under Article |, Paragraph 5 of the New Jersey
Constitution. Count is a discrimination claim under the New Jersey Civil Rights Act.
The counts are essentially redund&eeTrafton v. City of Woodbury799 F. Supp. 2d
417, 444(D.N.J. 2011 New Jersey Civil Rights Act provides a cause of action to address
violations of rights conferred by the New Jersey Constitution). Bedaes€ourt has
already grantedsummary judgment on the analogodiscrimination claim under the
federal Constitution, and since the New Jersey Constitution is interpreted analogously to
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the federalConstitution,see id, the Court wilGRANT summary judgment ond@ins 5
and 7.

C. Standalone Claims For Damages (Countd 3)L

The final set of claims against tBeardare standalone claims for damag€sunt
11 seeks costs incurred challenging GsGxpulsion. Count 12 seeks costs incurred
homeschooling O.Gafter the expulsion. Count 13 seeks damages for emotional distress
and harm to reputation. Defendants move for summary judgment on Cowurgsarfjuing
that they do not constitute independent causes of action. Defendants are correct. Because
Counts 1113 do not constitute independent causes of action, the CourGRANT
Defendants’ motion for summary judgment.

2. 0.G’s Claims Against The INDIVIDUAL Defendants

Based on the Coustearlier discussion, the Court WHRANT summary judgment
in favor of the Individual Defendants on Counts 1, 6, 11, 12, and 13, and GRANT
summary judgment in favor of Defendant Brodow (in his personal and official capacity)
on Count 3. In this section, the Court will address the additional claims against the
Individual Defendants: thsupervisoryliability claims under the.AD (Counts 810) and
the Section 1983 and New Jersey Civil Rights @aims alleging racial discrimination.

a. LAD (Counts 4, 8-10)

Plaintiffs’ LAD claim in Count 4 is directed against the Individual Defendants, as
well as the Board. However, individual liability under the LAD can only arise through
aiding and abetting liability.See Cicchetti v. Morris Cnty. Sheriff's Offid®4 N.J. 563,

594 (2008). Accordingly, the Court WilGRANT summary judgment in favor of the
Individual Defendantsn Count 4.

Next, the Court addresses Countd® the aiding and abetting claims brought
against théndividual Defendantander the LAD. The LAD providdabata supervisocan
be liable for aiding and abetting discrimination based on “active and purposeful conduct.”
Tarr v. Ciasulli 181 N.J. 70, 83 (2004). Supervisors can also be liable if they act with
deliberate indifferenceSee Lopez-Arenas v. Zjsdéo. 102668, 2012 WL 933251, at *10
(D.N.J. Mar. 19, 2012). While Defendants contend that the LAD does not recognize the
imposition of personal liability, they are mistakeBee Fasano v. Federal Reserve Bank
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of New York457 F.3d 274, 289 (3d Cir. 2006) (“The LAD permits the imposition of
individual liability of an employee who has aided or abetted barred acts.”).

Here,Plaintiffs point to no evidence th&uperintendent Brodoar Principal Miron
actively violated O.Gs rights or exhibited deliberate indifference to the alleged violation
of those rights. Accordingly, the Court WBRANT summary judgment in favor of
Superintendent Brodow and Principal Miron in their personal and offieiphcityon
Counts 8-10.

However, the Court cannot reach the same result for Vice Principal Pitts. O.G.
claims that he reported numerous instances oflvased harassment to Vice Principal
Pitts, and that, besides from suspending the Junior whof@ught with when O.Gwas
a FreshmanVice Principal Pitts did nothing to address OsGcomplaints until the
mediation sessiom January of O.G.’s Sophomore year. Vice Principal Pitts, on the other
hand, maintains that O.G. did not provide her with reports of-lvased harassment.
Clearly, the facts here are disputed. As such, the CourD&EINY summary judgment
against Vice Principal Pitts on Counts 8-10 in her personal and official capacity.

b. Constitutional Claims Against the Individual Defendants
(Counts 2, 5and 7

In this section, the Court considers the constitutional claims against the Individual
Defendants. The Court begins by considering the claims brought against the Individual
Defendants in their official capacities. The Court then considers the claims brought against
the Individual Defendants in their personal capacities.

I Constitutional Claims Against the Individual
Defendants in Their Official Capacities

Count?2 is aSection 1983 claim against the Individual Defendants in their official
and personal capa@s. To the exten€Count2 isbrought againghe Individual Defendants
in their official capacitiesCount 2 is redundant of the claims seeking to impose liability
against the Board. Accordingly, the Court VGIRANT summary judgment on Count 2
to the extent Count 2 is directed against the Individual Defendants in their official

! The parties have not directed the Court daselaw that addresses the official
capacity/personal capacity distinction when it comes to LAD claims, ar@¢biine has been unable
to locate any omoint authority. Since Defendants’ arguments relating to Plaintiffs’ official
capacity claims are directed solelyPdaintiffs’ Section 1988laims the Court will allow both the
official and personal capacity LAD claims to proceed against Vice Prirfeifs.
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capacites See Dull v. West Manchester Tp. Police Dayb. #0307, 2008 WL 717836,

at *7 (M.D. Pa. Mar. 17, 2008) (“Claims asserted against both a government entity and the
entity’s agents in their official capacity warrant dismissal of the redundant offegpalcity
suits”). Since Courts interpret the New Jersey Civil Rights Act analogously to Section
1983, the Court will als6RANT summary judgment on Counts 5 ando the extent
those counts are directed against the Individual Defendants in their official capacities.

. Constitutional Claims Against the Individual
Defendants in Their Personal Capacities

Next, the Court turns to the constitutional claims asserted against the Individual
Defendants in their personabpacities The Individual Defendants argue that qualified
immunity requires the Court to grant summary judgment on these claims.

“T he doctrine of qualified immunity protects government officials from liability for
civil damages insofar as their conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have knovAearson v.
Callahan 555 U.S. 223 (2009) (internal quotations and citations omitted). Qualified
immunity is only available to officials named as defendants in their personal gapfae
Duran v. Merling 923 F. Supp. 2d 702, 713 (D.N.J. 2013) (citikentucky v. Graham
473 U.S. 159, 1667 (1985)). In deciding whether qualified immunatyplies theCourt
asks two questions. First, did the official’s conduct violate a constitutional or federal right
Ray v. Twp. of Warrer626 F.3d 170, 174 (3d CR010). Second, was that right “clearly
established’?Id. Qualified immunity applies to O.G.’s federal and state constitutional
claims. See Sussina New Jersey Division of State Polit. 36278, 2012 WL 5184582,
at*7 (D.N.J. Oct. 18, 2012) (“Although the Third Circuit has yet to weigh in on the subject,
other district courts have either held essamedhat claims brought under the [New Jersey
Civil Rights Act] may be subject to a qualified immunity defense.”).

1. Did the Individual Defendants Violate O.G.’s
Constitutional Rights?

In Gant ex rel. Gant v. Wallingford Board of Educatid®5 F.3d 134, 1481 (2d
Cir. 1999), the Second Circuit held that in certain circumstances, school administrators can
be liable under the Fourteenth Amendment for deliberate indifference to studstitdent
racial harassmentSee also DiStiso v. Coo&91 F.3d 226, 241 (2d Ci2012) (denying
summary judgment where kindergartener was called “nigger” 8-15 times and teacher took
no action)Doe v. Cape Henlopen School Digkh9 F. Supp. 2d 522, 5&P (D. Del. 2011)
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(applying deliberate indifference standard in equal protection case alleging hostile school
environment). To establish an administrator’s deliberate indifference to racial harassment,
a plaintiff must prove that:

(1) the child in question was in fact harassed by other students based on
his race;

(2) ...suchrace-based harassment was actually known to the defendant
school official; and

(3) the defendant’s response to such harassment was so clearly
unreasonable in light of the known circumstances as to give rise to a
reasonable inference that the defendant himself intended for the
harassment to occur.

DiStisqg 691 F.3dat 241 (internal quotations and citations omitted)

While the Third Circuit has not addressetiether the Fourteenth Amendment
protects students from a school's deliberate indifference to stodesttident racial
harassmengnother judge in this District has. Joyce v. Sea Isle CjtiNo. 45345, 2008
WL 906266, at *17-18 (D.N.J. March 31, 2008}he Honorable Robert Kugléeld that
under the Third Circuit’s decisiom D.R. by L.R. v. Middle Bucks Area Vocational
Technical SchooB72 F.2d 1364 (3d CifL.992),a Plaintiff cannot recover under the equal
protection Clause for a school’s deliberate indifference to racial discrimination perpetrated
by fellow students. This Court respectfully disagrees dayces reading ofD.R. The
D.R. case concerns a school’s liability under the Fourteenth Amendment’'s Due Process
clause when a student is sexually assaulted by another student. Discrimination by fellow
students—the conduct alleged in this caséiffers from the sexual violence that isth
focus ofD.R. As the Second Circuit has put it, “deliberate indifference to @tabdent-
on-studentharassment can be viewed as discrimination by school officials themselves
Gant 195 F.3d at 140 (citin@avis v. Monroe County Bd. of Edué26 U.S.629 642
(1999)). BecausB.R.failed to engage this issue, it is inapposite. Accordingly, the Court
will follow the Second Circuit’s omoint decisionn Gant

Here, Defendants do not point to any evidence establishing that Superintendent
Brodow or Principal Miron both knew about the harassment of O.G. and then responded
to that harassment in a clearly unreasonable manner. Accordingly, the CoGRANT
summary judgment on Counts 2,ahd 7 to the extent those counts are directed against
Superintendent Brodow or Principal Miron in their personal capacities.
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On the other hand, a reasonable jury might conclude that Vice Principal Pitts knew
about the harassment and failed to act in a reasonable manner to address that harassment.
As such, the Court must proceed to the second step and determine whether the undisputed
facts establish that Vice Principal Pitts violated O.G.’s clearly established constitutional
rights.

2. Were 0O.G.'s Constitutional Rights Clearly
Established?

For purposes of the qualified immunity analysigjgt is clearly established if
“[tlhe contours of the right must be sufficiently clear that a reasonable official would
understand that what e doing violates that right.Good v. Dauphin County Soc. Servs.
for Children & Youth 891 F.2d 1087, 109@8d Cir. 1989). “This is not to say that an
official action is protected by qualified immunity unless the very action in question has
previously been held unlawful, but it is to say that in light of preexisting law the
unlawfulness must be apparéntid. To determine whether a right is clearly established,
there need not keecasé directly on point,” however, “existing precedent must have placed
the statutory or constitutional question beyond debateshcroft v. alKidd, 131 S.Ct.
2074, 2083 (2011).

In DiStisq the Second Circuit found that there was a clearly established Fourteenth
Amendment right protecting a student from an administrator’s deliberate indifference to
racial harassment by other students. 691 F.3d at 240. However, the Second Circuit
explainecthat the right was clearly established since the Second Circuit dégaagdAs
discussed earlier, the Third Circuit has no case that is analogGastoWhile theTenth
Circuit agrees withGantthat a school administrator’'s deliberate indifference to student
on-student racial harassment violates the Fourteenth Amengdihernrell v. School Dist.

No. 1, 186 F.3d 1238, 1250 (10th Cir999) the district courts in this circuit have parted
ways on the questio®ompareCape Henlopen759 F. Supp. 2d at38-32 (recognizing

right under Fourteenth Amendmgnwith Joyce 2008 WL 906266, at*17-18 (rejecting

right under Fourteenth AmendmgntAccordingly, the Court finds that tiféourteenth
Amendmentight at issue hens not clearly establishedt follows that qualified immunity
appliesto the constitutional claims directed at Vice Principal Pitts in her personal capacity.
Accordingly, theCourt will GRANT summary judgment on Cowg2 5,and 7 tahe extent
those counts are directed against Vice Principal Pitts in her personal capacity.
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3. 0.G.’s Request for Punitive Damages

0O.G. seeks punitive damagasderSection 1983, the New Jersey Civil Rights Act,
and the LAD The LAD claims are the only claims that survive summary judgment. The
Court finds that O.G. may seek punitive damages under the LAD.

Unlike Section 1983 and the New Jersey Civil Rights Act, the LAD allows plaintiffs
to recover punitive damages against a municipaldgares v. Willingboro Twp90 F.3d
720, 728 (3d Cir. 1996 avuoti v. New Jersey Transit Carfa61 N.J. 107, 133 (1999).
The LAD also provides for punitive damages against supervisors who work for
municipalities if the supervisors aid and abet discriminatory condbeeOras v. Hous.
Auth. Of Bayonne373 N.J. Super. 302, 318 (App. Div. 2004) (refusing to strike punitive
damage claim under the LAD against Bayonne Housing Authority Executive Director).

To qualify for punitive damages unddre LAD, a plaintiff must establish two
things. First, the plaintiff must establish “actual participation in or willful indifference to
the wrongful conduct on the part of upper managemeRghdine 141 N.J.at 314. In
Cavuoti v. New Jersey Transit Carghe New Jersey Supreme Court explained:

it is fair and reasonable to conclude that upper management would consist of
those responsible to formulate the organization'sdastrimination policies,
provide compliance programs and insist on performétsegoverning body,

its executive officers), and those to whom the organization has delegated the
responsibility to execute its policies in the workplace, who set the
atmosphere or control the d&yday operations of the unit (such as heads of
departments, regional managers, or compliance officers).

Cavuoti 161 N.J. at 561. The New Jersey Supreme Court added:

For an employee on the second tier of management to be considered a
member of “upper management,” the employee should have either (1) broad
supervisory powers over the involved employees, including the power to
hire, fire, promote, and discipline, or (2) the delegated responsibility to
execute the employer policies to ensure a safe, productive and
discriminationfree workplace. Obviously suclnstructions should be
tailored to the facts of the case . . ..

21



Second, the plaintiff must establish that the “offending coriduas “especially
egregious.” Id. at 551. The New Jersey Supreme Court has explained the latter
requirement as follows: To warrant a punitive award, the defendamonduct must have
been wantonly reckless or maliciouhere must be an intentional wrongdoing in the sense
of an ‘evikminded act’ or an act accompanied by a wanton and willful disregard of the
rights of amther” Nappe v. Anschelewitz, Barr, Ansell & BoneB@ N.J. 37, 49 (1984).
Furthermore,‘the requirement [of willfulness or wantonness] may be satisfied upon a
showing that there has been a deliberate act or omission with knowledge of a high degree
of probability of harm and reckless indifference to consequendestiding 141 N.J.at
314 (internal citations and quotations omitted).

While the parties discuss New Jersey’s general punitive damages statute, the parties
fail to address the LABpecific punitive damages standard. Based on the summary
judgment record now before the Court, it appears that a jury could potentially award
punitive damages under the LAD. To begin, Vice Principal Rpisarentlysatisfies the
first prong of the LAD’s punitive damagésst—the “upper managemenprong—since
Vice Principal Pittsappears to control at least some of the-tagay operations at
Mil Iburn High School and since Vice Principal Pitts appardml/the power ttexecute
the employess policies to ensure a safe, productive and discrimindteaworkplace
Cavuoti 161 N.J. at 129. It also appears that Vice Principal Pitts satisfies the second,
“willful disregard” prong since O.G. alleges that Vice Principal Pitts refused to act when
0O.G. complained about ratsed harassment. Accordingly, the Court DHEHNY the
Defendantsrequest to strike the punitive damages in the LAD claims brought against the
Board and Vice Principal Pitts. The Court will be willing to revisit this decision at trial.

B. Claims of Plaintiff Parents in Their Individual Capacity

The Plaintiff Parentsue in both their individual capacity aal$oin theircapacity
as 0.G's parents and guardians. Defendants argue that summary judgment is proper on
the claims GG.’s parents bring in their individual capachigcausehe Plaintiff Parents
lack standing in their individual capacity. Defendants also argue that summary judgment
IS proper on the claims the Plaintiff Parents bring in their individual capaetdgus¢he
undisputed facts require judgment in Defendafatgor. The Court is persuaded by the
second argument but not the first.

Under Article Il of the United States Constitution, a plaintiff must have standing to
bring suit in federal court. Standing involves three elements:
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(1) the plaintiff must have suffered an injury in faean invasion of a
legally protected interest which is (a) concrete and particularized and
(b) actual or imminent, not conjectural or hypothetical;

(2) there must be a causal connection between the injury and the conduct
complained of-the injury has to be fairly traceable to the challenged
action of the defendant and not the result of the independent action of
some third party not before the court; and

(3) it must be likely, as opposed to merely speculative, that the injury will
be redressed by a favorable decision.

Trump Hotels & Casino Resorts, Inc. v. Mirage Resorts It F.3d 478, 4885 (3d Cir.
1998). Defendants argue that the Plaintiff Parkaas Article 11l standing to sue in their
individual capacity because they did not suffer an injury in fact. The Court disagmees.
Winkleman v. Parma City Sch. Djs650 U.S. 516, n.3 (2007), the Supreme Court
recognized that parents had Atrticle Il standing to challenge procedural violations in their
son’s administrative due process hearing. The parents had standing because they had a
“concrete interest in the outcoroéthe proceeding, [namely] . . . an interest in having their
child receive an appropriate educationd. Here,the Plaintiff Parenthad an interest in
the outcome of thBoard hearingthey had an interest keeping theisonin school. They
also had an interest in ensuring their son received an education fredismination.
Accordingly, the Plaintiff Parenthave Article Il standing to bring claims in their
individual capacity.

However,the Plaintiff Parentsannot proceed to trial on the claithey assert in
their individual capacity. To begin withhe Plaintiff Parent€annot recover in their
individual capacity under Section 1983. The parties have not directed the Court to any
cases that have addressed whether Section 1983 allows parents to recover under the equal
protection clause for discrimination experienced by their child. However, the Ninth Circuit
has recognized that “a party bringing a discrimination action must, as a prudential matter,
assert his own rights and interests, not those of third parfiesstdte of Amos ex rel. Amos
v. City of Page, Arizon&57 F.3d 1086, 1093 (9th Cir. 2001). MicCurdy v. Dodd352
F.3d 820 (3d Cir. 2003), the Third Circuit refused to recognize a parent’s due process claim
under the Fourteenth Amendment where the parent’s adult son was shot by police officers.
The Third Circuit explained thatve are hesitant to extend the Due Process Clause to cover
official actions that were not deliberately directed at themachild relationship. See
McCurdy v. Dodd352 F.3d 820829 (3d Cir. 2003) Following this guidance, the Court
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finds thatthe Plaintiff Parentgannot recover in their individual capacity under Section
1983 for the alleged violation of their son’s equal protection rights. Based on this
conclusion it follows that the Plaintiff Parentaannot recover in their individual capacity
under the New Jersey Civil Rights Aldr the violation of their son’s equal geetion
rights. See Trafton799 F. Supp. 2d 418t 443.

Next, the Plaintiff Parents parents cannot recover in their individual capacity under
the LAD because there is no evidence that any discrimination was direttedPdaintiff
Parents SeeCatalane v. Gilian Instrument Corp271 N.J. Super. 476, 500 (Appiv.

2009 (“[The NJLAD] did not intend to establish a cause of action for any person other
than the individual against whom the discrimination was directed.”).

Finally, the PlaintiffParent@rgue that they can recover in their individual capacities
under a theory of intentional emotional distressi@gligent emotional distress. Even if
the Court were to construe oneRihintiffs’ claims as a claim for emotional distress, no
reasonble jury could find for the Plaintiff Parentsisuch a claim. To prevail on an
intentional infliction of emotional distress claim, a plaintiff must establish emotional
distress that is “so severe that no reasonable man could be expected to enBuckliey
v. Trenton Saving Fund So&11 N.J. 355367 (1988). To prevail on a negligent infliction
of emotional distresslaim, a plaintiff must establish “severe emotional distre$%ottee
v. Jaffee84 N.J. 88, 1011980). Here, the Plaintiff Parents have not directed the Court to
any evidence establishing that they experienced such a significant level of distress.
Accordingly, the Court WillGRANT summary judgment on the claims that the Plaintiff
Parents bring in their individual capacities.

IV. CONCLUSION

For the abovestated reasons, the Court WBIRANT IN PART , andDENY IN
PART Defendants’ motion for summary judgment. The Court rules as follows:

e Summary judgment ISRANTED IN PART, andDENIED IN PART on O.G.’s
claims against the Board. Summary judgme@rANTED on Counts 12, 3, 5,

6, 7,11, 12, and 13. Count 4 surveragainst the Board. Plaintiffs may seek
punitive damages against the Board under Count 4.

e Summary judgment IGRANTED IN PART, ard DENIED IN PART on O.G.’s
claims against Vice Principal Pitts. Summary judgme@RANTED on Counts
1,2,4,5,6,7, 11, 12, and 13. Countd@survive against Vice Principal Pitis
her personal and official capacityPlaintiffs may seek punitivdamages against
Vice Principal Pitts under Counts 8-10.
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e Summary judgment ISRANTED on all of O.G.’s claims against Superintendent
Brodow and Principal Miron.
e Summary judgment IGRANTED on all claims brought by the Plaintiff Parents.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: July 23, 2014
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