JSM AT TINGLEY, LLC et al v. FORD MOTOR COMPANY et al Doc. 80

UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

NOT FOR PUBLICATION

JSM AT TINGLEY, LLC, JSM AT
APPLEGARTH, LLC, JSM AT BRICK, LLC,
JSM AT ROUTE 70, LLC, JSM AT MARTIN
BOULEVARD, LLC, WWM PROPERTIES,
LLC, FULTON SQUARE URBAN
RENEWAL, LLC, and COLUMBIA GROUP
AT HAMILTON, LLC,

Plaintiffs, : Civil Action No. 11-448
V. : OPINION

FORD MOTOR COMPANY, FORD MOTOR
LAND DEVELOPMENT CORPORATION,
MIG/ALBERICI, LLC, ALBERICI
CONSTRUCTORS, INC., EQ NORTHEAST,
INC., GOLDER ASSOCIATES, INC., and
ARCADIS U.S.,INC.

Defendants.

SALAS, DISTRICT JUDGE

This matter comes before the Court on motions to dismiss the claims in Plaintiffs’
complaint on various grounds submitted by fddelants EQ Northeast Inc. (D.E. 47),
MIG/Alberici, L.L.C. and AlbericiConstructor Inc. (D.E. 48), Golder Associates, Inc. (D.E. 50),
Arcadis U.S., Inc. (D.E. 51), and Ford MptG@ompany and Ford Motor Land Development
Corporation (D.E. 52). The Court has considettesl submissions made in support of and in
opposition to the motions and decides this matter without oral argument pursuant to Fed. R. Civ.
P. 78. For the reasons set forth beldwgrd Motor Company and Ford Motor Land

Development’'s motion to dismiss all counfer failure to timely assert compulsory
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counterclaims under Fed. R. C®. 13(a)—(D.E. 52)—is granted, and all claims against Ford
Motor Company and Ford Motor Land Development in this action are dismissed with prejudice.
Motions by the other Defendantsthis action will be denied withoytrejudice with leave to file
supplemental briefing to addresbether the other Defendants jétord’s Rule 13(a) arguments,
and if so, how Rule 13(a) applies to the classserted against each Defendant by Plaintiffs in
this casé.
l. BACKGROUND, FACTS, AND PROCEDURAL HISTORY

The Court assumes the partiéaniliarity with the facts othis action, and therefore sets
them forth briefly, adding more specifics throughthe Opinion where they are relevant. In its
Opinion, the Court will refer collectively to Plaintiffs as the “Related Entities,” who owned and
developed the “Seven Properties” allegedly harimethe contaminated concrete that Edgewood
Properties, Inc. (“Edgewood”) brought to its dieygnent sites pursuant to its “Zero-Dollar Sales
Agreement” with Ford. (JSM @apl.  105). Where the Courtfees to specific Plaintiffs, it
will do so as follows: JSM at Tingley, LLC (“Tingley”)—owner of the Tingley Property (JSM
Compl. 1 1); JSM at Applegarth, LLC (“Applagh”)—owner of the Applegarth Propertg.(
2); JSM at Brick, LLC (“Brick”)—owne of part of the Brick Propertyid. 1 3); JSM at Route
70, LLC (“Route 70")—owner of the ber part of the Brick Propertyd( § 4); JSM at Martin
Boulevard, LLC (“Martin Blvd.”)—ownerof the Brick Mobile Home Parkid. T 5); WWM
Properties, LLC (“WWM”")—owner ofthe West Windsor Propertiegl (] 6); Fulton Square
Urban Renewal, LLC (“Fulton Square”)—developer of Fulton Square Condominiums and owner

of the Fulton Propertyid. I 7); and Columbia Group at Hamilton, LLC (“Columbia Group”)—

! The Court notes that it is unclear from the briefs thérasavhether each Defendant has joined Ford’s Rule 13(a)
arguments, and if so, how such arguments apply. efdrer, the Court will not sk raising these argumergsa
sponte Per its below analysis, however, the Court does conRidler13(a) to be a critical issue in this action, and
therefore requests supplements to théigeibriefs per the accompanying Order.
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owner of the American Standard Propernty. {f 8). Where it does so, the Court will refer
generally to the Defendants as “Defendants®Fard and its co-parties.” More often, the Court
will refer to each Defendant specifically, afidas: Ford Motor Company and Ford Motor Land
Development Corporation (“Ford”MIG/Alberici, LLC (“MIG/A”); Alberici Constructors, Inc.
(“ACI"); EQ Northeast, Inc. (“EQ”); Golder Assmates, Inc. (“Golder”); and Arcadis U.S., Inc.
(“Arcadis”).

The instant action arises out of Edgma’s procurement of Recycled Concrete
Aggregate (“RCA”) from Ford’'s former autahile assembly plant in Edison, New Jersey
(“Edison Plant”) in 2004. The Raed Entities allege that in January, 2005 “Ford and [MIG/A]
began distributing concrete with positive PCB detections pursuant to so-called ‘zero-dollar sales
agreements’ negotiated and executed by Forfdrider the terms of these agreements, “Ford,
[MIG/A], Golder, Arcadis, and/or EQ providethird parties (inelding, but not limited to,
Edgewood) crushed concreterat cost.” (D.E. 1, JSM Compfl 81). Ford hired Golder and
Arcadis as consultants “responsible for envinental issues related to decommissioning the
Edison Plant.” Id. T 33). Ford hired MIG/A “and/or ACI to serve as the general contractor
responsible for decommissgiing” the Plant. 1(l. § 34). MIG/A, in turn, hired EQ “to assist in
decommissioning the Edison Plant.Id.( 15). Then, “during April-May 2005, Ford, Golder,
and/or EQ intentionally, recklessly and/or ngghtly misrepresented dhunder the anticipated
‘Second Contract,” Edgewood would receive crukshencrete not exceeding the residential (or
unrestricted use) criteria.”ld; § 139). Subsequently, Edgewood u#iesl concrete asackfill at
the Seven Properties owned by the Related Ent@&sntiffs in thisaction. The parties later

determined that the concrete was contaminated.



A. First Amended Complaint

This case (the “JSM Action” or “the present action”), and its companion Ease,
Motor Co. v. Edgewood Properties, Indlo. 06-1278 (D.N.J.) (the “Edgewood Action”), has a
long procedural history with whicthe Court presumes the pastiare familiar; therefore, the
Court sets forth only the proderal history and facts relento its analysis below.

Ford first filed the Edgewood Action on M&rd 7, 2006 in the District of New Jersey.
(D.E. 1 (06-1278)). On June 9, 2008, after suligthdiscovery, “Plaintiff Ford Motor company
(‘Ford’ or ‘Plaintiff’), by its attorneys... [filed] its First Amended Complaint against
Defendants Edgewood Properties, Inc. (‘Beged’).” (D.E. 125 (11-1278), the “First
Amended Complaint”). Ford sougtecovery for “the necessarysts of response that Ford has
or will incur . . . caused by Edgewood’s dischaofierushed concrete material containing PCBs
to several locations: American Standard (HamnilT ownship), Fulton Square (New Brunswick),
West Windsor Township Site, Tingley Rubb¢Bouth Plainfield), Applegarth (Monroe
Township), Laurelton Mobile Home Park (Brick Township), and Brick 70 (Brick Township).”
(Id. 1 2). Ford alleged, “[flopurposes of this First AmendeComplaint, ‘Edgewood’ shall
include the entities named at pgiraphs 9 through 17, above.Sde idJ 10 (Columbia Group),
1 11 (Tingley), § 12 (Route 70y, 13 (Brick), 14 (Applegdn, 115 (Martin Blvd.), 1 16
(WWM), and T 17 (Fulton Square)). Ford then alleged the following claims against
“Edgewood”: Count I-Contribution kider the Spill Act (11 97-105¢ount II-Cost Recovery and
Contribution under CERCLA (1 106-126); CountBileach of Contract (1 127-135); Count
IV-Fraud (1 136-166); Count V-Negligence @A-175); and Count VI-Unpt Enrichment (19

176-183).



On July 11, 2008, Edgewood moved under Rd2&)(6) and 12(f) to dismiss Ford’s
claims. (D.E. 152 (11-1278)). On Octob&s, 2008, Judge Ackerman issued an opinion
dismissing claims as follows: Couhtdismissed as to all partie€ount Ill dismissed as to only
the Related Entities based on Ford’s “failure to adequately plead alter-ego liability”; Count IV
dismissed as to only the Related Entities baseBard’s “failure to adequately plead alter-ego
liability”; Count VI dismissed ago all parties. (D.E. 2021{-1278) at 36). Judge Ackerman
also held that “[a]ll otherclaims remain pending.” Id.). Therefore, the following claims
remained as against the Related Entities: Co@uantribution Under the Spill Act and Count V-
Negligence. $ee id.

On November 3, 2008, “Defendant Edgewdeperties, Inc. (‘Hgewood’), by and
through its attorneys, answer[ed] Plaintfbrd Motor Company’s (‘Ford’) First Amended
Complaint.” (D.E. 204 (11-12783}he “Answer to Ford’s First Amended Complaint”). Under
the heading “The Parties,” Edgewood and eacth@®fRelated Entities “admit[ted] that they are
owned by the same individuals, but den[ied] tlegtch of the Related En#s] is an affiliate,
subsidiary or otherwise related to Edgewoodd. { 10 (Columbia Group), 1 11 (Tingley), 1 12
(Route 70), 1 13 (Brick), T 14 (Amgarth), T 15 (Martin Blvd 1 16 (WWM), and { 17 (Fulton
Square). Although Edgewood svaareful about stating thatEtigewood’ shall only refer to

Edgewood Properties, Inc.,” each Related Entity—on its own behalf—“further denie[d] all
remaining allegations related to itself in this First Amended Complaint and further state[d] that it
lack[ed] sufficient information or knowledge tmrm a belief as to the truth of all other

allegations in this First Amended Complaint, ahdrefore denies theimn (Id. § 10 (Columbia

Group), T 11 (Tingley), 1 12 (Route 70), T 13 (Byidk 14 (Applegarth), § 15 (Martin Blvd.),



16 (WWM), T 17 (Fulton Square)) (emphassgdad). The Related Entities did not assert
counterclaims. See id).

B. Second Amended Complaint

On July 10, 2009, “Plaintiff Ford Motor @apany (‘Ford’ or ‘Plaintiff’), by its
attorneys . . . [filed] its &ond Amended Complaint agdain&dgewood Properties, Inc.
(‘Edgewood’).” (D.E. 260 (11-1278), the “Secordnended Complaint”). As in the First
Amended Complaint, Ford made clear, “[flor purposes of this Second Amended Complaint,
‘Edgewood’ shall include the entities named at paragraphs 8 throughld7{ 9 (Columbia), |
10 (Tingley), § 11 (Route 70), § 12 (BricK), 13 (Applegarth), 1 14 (Martin Blvd.), § 15
(WWM), T 16 (Fulton Square)). Ford furthateged that Edgewood,piblegarth, Brick, Route
70, Fulton Square, Martin Blvd., Columb@roup, WWM, and Tingley “all have common
principals and, with th exception of W.W.M. Propertie§L.C, the same principal place of
business. In addition, each of these compamwas and/or operates one or more of the Seven
Properties, and/or had control over the movenwntoncrete and/or fill to and between the
properties.” [d. 1 18).

On July 27, 2009, “Defendant, Edgewood Prtips, Inc. (‘Edgewood’), by and through
its attorneys . .. file[d] its Answer to thee@®nd Amended complaint filed by Plaintiff, Ford
Motor Company (‘Ford’).” (D.E. 263 (11-1278), the “Answer to Ford’s Second Amended
Complaint”). Under the heading “The PastieEdgewood and each of the following Related
Entities “admit[ted] that they are directly ordirectly ownedby one or more [sic] the same
individuals, but den[ied] thatpch of the Related Entities] is an affiliate, subsidiary or otherwise
related to Edgewood.” Id. 1 9 (Columbia Group), § 10 (Tingley), 1 11 (Route 70), § 13

(Applegarth), T 15 (WWM), T 16 (fRon Square)). On behalf afvo of the Related Entities,



“Edgewood denie[d] that [the Related Entity] is affiliate, subsidiary or otherwise related to
Edgewood. Edgewood and [thel&ed Entity] admit that [thékelated Entity] owns and/or
controls one of the Seven Propertiesld. ([ 12 (Brick), § 14 (Martin Blvd.). Edgewood also
“admit[ed] that Edgewood Properties, JSM Agiplegarth, JSM at Brick, JSM at Route 70,
Fulton Square Urban Renewal, JSM at MaBiwd., Columbia Group,JSM at Tingley, and
W.W.M. ... have the same principal place of busineskl’ §(18). Although Edgewood was
careful about stating that “Edgewood’ shall priefer to Edgewood Properties, Inc.,” each
Related Entity—again, on its own behalf—“furthengigd] all remaining allegations relate[d] to
itself in this Second Amended Complaint andthar state[d] that itlack[ed] sufficient
information or knowledge to form a belief as te tinuth of all other allgations in this Second
Amended Complaint, anttherefore denies thein (Id. T 9 (Columbia Group), § 10 (Tingley),
11 (Route 70), § 12 (Brick), 1 13 (Applegartti)14 (Martin Blvd.), 1 15 (WWM), 1 16 (Fulton
Square)) (emphasis added). eTRelated Entities, again, didt assert counterclaimsSde id).

C. Denial of Motion to Amend

On March 12, 2010, Edgewood moved to am&médd counterclaims by the Related
Entities against Ford MIG/A, EQ, Goldeand Arcadis. (D.E. 299 (11-1278) (“Edgewood
Properties, Inc., together with certairentites with wich it shares common
ownership . . . respectfully seeleave of this Court to file the [Proposed] Corrected First
Consolidated Amended Counterclaims, Crosait@$, First Amended Third-party Complaint,
First Amended Complaint and Demand for Juriall)). On September 21, 2010, Judge Salas
denied the motion. (D.E. 359 (11-1728)). @val argument on the same day, counsel for
Edgewood and the Related Entities argued:

Those entities, we call them the entities with which Edgewood shares common
ownership,had been named as parties by Ford when Ford filed its second



amended complaint in July of 2Q08y virtue of the March 2010 version of our

amended complaint, those entities hanev come forward and said, we have

claims, we are the owners of th@operties on which the—to which the

contaminated concrete was delivered, weehsuffered injury, we want to assert

these claims.

(D.E. 359 (11-1728) at 26) (emphasis addedudge Salas denied the motion, holding that
adding these claims by the Related Entities ankimgathem counterclaim plaintiffs at a late
stage in the litigation “would cause undue gledad prejudice to the opposing partiesid. @t
80).

On April 27, 2011, Judge Martini affirmed the decision, “denying Edgewood’s motion
for leave to file an amended complaint asserting claims on behalf of the ‘[Related] Entities’ as
additional third-party plaintiffs.” (D.E. 486 (11278) at 1). Judge Martini noted that the heart
of the decision “is Edgewood’s laak explanation for why it sperhe first four years of this
litigation as the sole Third-Rg plaintiff, knowing full well atleast of the presence of the
[Related] Entities, only to attempt to add themthird-party plaintiffgust as fact discovery is
ending.” (d. at 8) (emphasis addetl)Regarding the Rule 13(a) ramifications of the decision,
Judge Martini noted, “Edgewood argues on appleal if the [Related] Entities are already
considered parties in this lawvisutheir claims may be considered compulsory counterclaims that
should be allowable under Rule 13.Id.(at 12). In affirming the decision, Judge Martini found
that “while any argument as to whether, orewhthe [Related] Entities were added as parties
may go to whether or not the [Related] Entities’ claims are compulsory counterclaims, it does not

go to showing clear error on the part of Judg&asSan ruling that these third-party plaintiff

claims could not be added at this pointld. @t 13).

2 As the Court notes at length in Part 11.B below, Belated Entities were already defendants in the Edgewood
Action when they sought to rebrand themselves as third party plaintiffs to assert long overdue claims.
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D. The Filing of ThisAction

In response to the denial of their motioratoend, the Related Entities filed this separate
action on January 25, 2011, asserting the claims ddamnd and its co-pads that were denied
by Judges Salas and Martini for undue delay. (D.E. 1 (11-448)). These claims—the ones at
issue for purposes of this motion to dismisse-as follows: Count | (Breach of Contract)
Against Ford and Ford Land (11 182-190); Cduynjust Enrichment) Against Ford and Ford
Land (11 191-198); Count Il (Breach of Catt) Against Ford, Ford Land, and EQ (11 199-
208); Count IV (Fraud in the Inducement) Agsti Ford and Ford Land (11 209-244); Count V
(New Jersey Consumer Fraud Act) Againstd;:étord Land, and Golder (1 245-263); Count VI
(CERCLA Cost Recovery) Against Ford, Fordnida MIG/A, ACI, EQ, Golder, and Arcadis (11
264-274); Count VIl (New Jersey Spill Act) AgaindIG/A, ACI, EQ, Golder, and Arcadis (11
275-286); Count VIII (Negligent Misrepresentatiohyainst Ford, Ford Land, EQ, and Golder
(19 287-306); Count IX (Neglence) Against Ford, Ford LanMIG/A, ACI, EQ, Golder and
Arcadis (11 307-310); Count X (Civil Conspiradyyainst Ford, Ford Land, MIG/A, ACI, EQ,
Golder, and Arcadis (11 311-31&punt Xl (NJ RICO) Against Fd, Ford Land, MIG/A, ACI,
EQ, Golder, and Arcadis (1 319-382).

On May 18, 2011, each of the Defendantdhia present action moved separately to

dismiss the claims against them on numerous grodn8sme Defendants joined the arguments

® Because the Court consideRaile 13(a) to be of critical importanda the present caseéhe Court, in its
accompanying Order, requests thatGy¥A, EQ, Golder, and Arcadis supplemeheir briefs explaining whether

they explicitly join in Ford’s Rule 13(a) arguments, and if so whether Rule 13(a) applies to the claims against them.
Additionally, the Court grants leave to the Plaintiffsstgpplement their opposition accordingly. Upon considering

the parties’ additional briefing on Rule 13(a), the Gauitl address whether the following arguments are to be
reached: EQ’s arguments tt@bunt Ill must be dismissdibcause Plaintiffs are notémded beneficiaries under the
relevant contract, that CouMlll must be dismissed becsa Plaintiffs’ negligent nsrepresentation claim fails

under Rules 9(b) and 8(a), and that Plaintiffs’ NJ RICO claim is barred by the statute of limisg&E® (Moving

Br., D.E. 47); MIG and ACI’'s arguments that the JSM Complaiits to allege any factual basis on which to assert

any claims against MIG or ACI, that the doctrines of laches, waiver, and estoppel preclude Plaintiffs from asserting
Count IX negligence, Count X civil copsacy and Count XI NJ RICO, th#tte NJ RICO count is barred by the
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of others, but it is unclear to the Court which parties explicitly joined Ford’s Rule 13(a)
arguments, which the Court considers to be padisive threshold issue for dismissal of claims
in this case. Ford’s lead argument—and tlo&ir€s focus in this Opinion—is that the Related
Entities’ claims in this action should have beaised as compulsory counterclaims under Rule
13(a) in the Edgewood Action. Belotine Court explains why it agrees.
1. LEGAL STANDARDS

A. Rule 12(b)(6)

For a complaint to survive dismissal, it “must contain sufficient factual matter, accepted
as true, to ‘state a claim to relighfat is plausible on its face.’Ashcroft v. Igbal129 S. Ct. 1937,
1949 (2009) (citingBell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). In determining the
sufficiency of a complaint, the Court must gatcall well-pleaded factual allegations in the
complaint as true and draw all reasonablerances in favor of the non-moving par§ee
Phillips v. Cnty. of Allegheny15 F.3d 224, 234 (3d Cir. 2008). But, “the tenet that a court must
accept as true all of the alldigams contained in a compldins inapplicable to legal
conclusions|;] [tlhreadbare recitals of theeraents of a cause @iction, supported by mere
conclusory statements, do not sufficddbal, 129 S. Ct. at 1949. ddlitionally, in evaluating a
plaintiff's claims, generally “acourt looks only to the factslaged in the complaint and its
attachments without referencedther parts of the record.Jordan v. Fox, Rothschild, O’Brien

& Frankel, 20 F.3d 1250, 1261 (3d Cir. 1994).

statute of limitations, and that Plaintiffs failed to name Edgewood as an indispensable party in the present action
under Rule 199eeMIG and ACI Moving Br., D.E. 48); Golder's gmments that the NJ RICO claims were filed

well outside the four year limitations period, that all claams barred by laches, ththe JSM Complaint fails under

Rule 19 §eeGolder Moving Br., D.E. 50); and Arcadis’s argumteethat the Related Entities failed to state a claim
under CERLA (Count VI) and the NJ Spill Act (Count VII), and that the NJ RICO count is time baBed. (
Arcadis Moving Br., D.E. 51). The Court notes thitafiound persuasive—but, again, does not explicitly reach—
Defendants’ argument that Plaintiffs’ RRICO claims are barred by the fouear statute of limitations, because the
Related Entities waited five-and-a-half years to bring the clai®se €.g, Ford’s Moving Br. at 28-29).
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B. Rule 13(a)

Rule 13(a) provides: “(1) IGeneral. A pleading must stads a counterclaim any claim
that—at the time of its service—dlpleader has against an opposindyp&the claim: (A) arises
out of the transaction or occurrence that & shbject matter of the opging party’s claim; and
(B) does not require adding another party oveomwtihe court cannot acquire jurisdiction.” A
party’s failure to raise compulsory counterclaimshe first action bars the party from instituting
a second action in which that counterclaim is the basis of the comgtsiae.g, Baker v. Gold
Seal Liquors, InG.417 U.S. 467, 469 n.1 (1974 (“A counterclaim which is compulsory but is not
brought is thereafter barred.’J; Constr. Co. v. Pickay®71 U.S. 57, 60 (1962) (“[Fed. R. Civ.
P. 13 was] particularly directeajainst one who failed to assert a counterclaim in one action and
then instituted a second action in whi¢hat counterclaim became the basis of the
complaint.”). The policy underlyinule 13 is “judicial economy."Transamerica Occidental
Life Ins. Co. v. Aviation Office of Am., In292 F.3d 384, 389 (3d Cir. 2002) (citing Fed. R. Civ.
P. 1 (“[The Federal Rules of Civil Procedurehlibe construed and adnistered to secure the
just, speedy, and inexpensive detmation of every action.”)). The Supreme Court has stated
that the purpose of Rule 13(a) is “to prevent mlittiyy of actions and to achieve resolution in a
single lawsuit of all disputesiamng out of conmon matters.”S. Constr. Co. v. PickarB71
U.S. 57, 60 (1962)see also Alden v. Packéi24 F.2d 38, 51 (3d Cid975) (describing “the
fundamental policy underlying Rule 13" as “tlexpeditious resolution of all controversies
growing out of the same transaxtior occurrence or between thengaparties in a single suit”).

To determine if Rule 13(a) applies, the Court analyzes: whether the claim in question is
one that “at the time of its service—the pleaklas against an opposing party”; and whether the

claim “arises out of the transaction or occooe that is the subject matter of the opposing
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party’s claim.” Fed. R. Civ. P. 13(a). Parte® “opposing” when claims are asserted against
them, for example, when parties are named enabmplaint. Additionally, “Rule 13(a) is not
limited in its applicatiorio original parties.” Transamerica292 F.3d at 391 (quotation omitted).
Instead, a “party may be so closely identifieidhva named party as to qualify as an ‘opposing
party’ under Rule 13(a).”ld. at 390. For example, where aunterclaimant is on notice of an
unnamed party’s interest in the litigation, is faamiwith its identity, and where the named and
unnamed parties bear a close reladlup, the parties are “opposing parties” for purposes of Rule
13(a). Id. at 392. When the closely related pahss notice of its potential compulsory
counterclaims, it is required to assert them or lose th®ee id.The Third Circuit has adopted
this broad interpretation to cquart with judicial efficiency.See idat 392 (“[C]ourts interpreted
‘opposing party’ broadly for essentially the saraasons that courts hawveerpreted ‘transaction

or occurrence’ liberally-to give effect to the policy ratmale of judicial economy underlying
Rule 13.”).

With respect to the “transaction or occurrence” requirement, “a claim need only ‘bear[] a
logical relationship to’ the subject matter of the ctang” to be part othe same “transaction or
occurrence.” Barefoot Architect, Inc. v. Bungé32 F.3d 822, 836 n.9 (3d Cir. 2011) (quoting
Xerox Corp. v. SCM Corp576 F.2d 1057, 1059 (3d Cir. 1978)). “Such a logical relationship
exists where separate trials on each of thandaivould involve a sulential duplication of
effort and time by the parties and the courtsd! (quotation omitted). “Such a duplication is
likely to occur when claims involve the same @edtissues, the same faat and legal issues, or
are offshoots of the same basimtroversy between the partiesTransamerica292 F.3d at
389-90. “In short, the objective of Rule 13(a)to promote judicial economy, so the term

‘transaction or occurrence’ is construgeherously to further this purposdd.
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1. DISCUSSION

A. Arguments by the Parties

Generally, Ford argues that the Court should dismiss all claims against them in the JSM
Complaint because the claims in the JISM Complaere compulsory counterclaims under Rule
13(a) that should have been assertethin Edgewood Action in 2008 but were fiot(Ford
Moving Br. at 9-10). Withrespect to whether the Relatedtifies are “opposing parties” in the
Edgewood Action, Ford argues as follows. TRelated Entities are oppog parties in the
Edgewood Action because, in their FirstdaBecond Amended Complaints, Ford defined
“Edgewood” as including each of the Related Ertitiedividually. Ford then asserted claims
against “Edgewood,” thereby as#eg claims against Edgewooand each of the Related
Entities. (d. at 10; Ford Reply Br. at 15). Withkespect to whether the claims against
“Edgewood” in the Edgewood Action are related to the same “transaction or occurrence” as the
claims in this action, Ford argsi¢hat all of the claims in botactions arise out of “Edgewood’s
procurement of RCA from the Edison Plant amadlawful use of that RCA at Plaintiffs’
properties.” (Ford Moving Br. at 11). Fordgaes that despite the Related Entities’ opposing
party status in the Edgewood Action, the Reldtdities twice failed toassert compulsory
counterclaims: first, when they answeitbé First Amended Complaint on November 3, 2008,
and second, when they answered the Seconenfled Complaint on July 27, 2009. Therefore,
Ford concludes, the Related Entities are prexuftom asserting those claims in the present

action.

* Ford also argues that the entire complaint shouldiismissed under the entire controversy doctrine, which
“requires the joinder of all claims against a party agishom a single controversy.” (Ford Moving Br. at 11 (citing
N.J. Ct. Rule 4:30A)). Téa Court does not reach thetiem controversy doctrine because it finds that Rule 13(a)
applies.
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In their consolidated opposition brief, the |&ed Entities generally argue that the
Related Entities have never béepposing parties” in the Edg®od Action, and therefore Rule
13(a) does not apply arttie claims in the present actiohosild survive dismissal. (Related
Entities Opp. Br. at 62). Specifically, the Relh Entities argue that they were not opposing
parties on March 17, 2006 when Fdildd its initial canplaint in the Edg@ood action, so they
were not permitted to bring counterclaimsthe first answer on December 7, 2006d.)( The
Related Entities then argue tiaird sought leave to file amerntlelaims against only Edgewood
(and not the Related Entities), and thah June 9, 2008, “Ford’s First Amended
Complaint . . . specifies that it asserts migiagainst Edgewood arde,” because “[a]lthough
Ford’s First Amended Complaint . . . identifies the individual Plaintiffs by name . . . itndbes
identify them as ‘Defendants’ . . . [and] [t]habric was reserved for Edgewood Properties, Inc.”
(Id. at 63)° The Related Entities continue, “[t]lme analysis applies to Ford’s Second
Amended Complaint against Edgewood,” and treeefthere was no requirement for Edgewood
(let alone the Plaintiff[] [Related Entitieslp challenge such non-skent allegations, and
Edgewood alone served an Answer ... .Id. @t 64). The Related Entities conclude that
“[blecause the Plaintiff[] [Related Entities] fdeno responsive pleading to either Ford’s First
Amended Complaint . .. or Ford’'s Second éuded Complaint in the Edgewood Action, the
Plaintiffs’ failure to plead an alleged compulg@ounterclaim in that case ‘does not bar’ their
claims in the instant suit.” Id. (quotingUnited States v. Snider79 F.2d 1151 (6th Cir. 1985),

MRW, Inc. v. Big-O Tires, LLQ008 U.S. Dist. LEXIS 101902 (E.D. Cal. Nov. 25, 2008))).

® The Court notes here—but explains more completelybelthat this argument rests on an incorrect reading of

the First and Second Amended Complaints, in which Ford defined “Edgewood” as including the Related Entities,
then alleged claims against defendant “Edgewood,” which explicitly included the Related Enfigdessupraart

I.A-B) (setting forth the facts as alleged in Ford’s First and Second Amended Complaints).
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On reply, Ford reiterates that it assertednetangainst the Related Entities in the First
and Second Amended Complaints, and that thet&kRntities failed to iae counterclaims in
both of their Answers, therebyqmuding the Related Entities froraising the same claims in
the present action. (Ford Reply Bt.15). “All of thePlaintiffs filed responsive pleadings in the
Edgewood Action and each denied the alleyetiin Ford’'s First and Second Amended
Complaints . ... In so answering, Plaintiffigere required to, but dinot file compulsory
counterclaims.” 1¢.).

B. Rule 13(a) Analysis Part I: Opposing Party

The Court finds that Ford was an opposingyp#o the Related Entities in the Edgewood
Action for purposes of Rule 13 at the time whba First and Second Answers to Ford’s First
and Second Amended Complaintere served. Ford and the Related Entities were, in fact,
opposing parties because Ford explicitly assertaithsl against the Relatéthtities in the First
and Second Amended Complaints, and the Relattiies answered those claims by explicitly
denying them in the Answers to Ford’s Fiemd Second Amended Complaints on their own

behalf®

® Even assumingrguendothat claims had been asserted only against Edgewood (and not the Related Entities), and
that the Related Entities had not explicitly denied thendabn two separate occasions, the parties’ close logical
relationship could have provided them with sufficient notice of the claims under the Third Circuit's broad definition
of the term inTransamerica See292 F.3d 392-93. The Court notes, at the outset, that it stops short of deciding
whetherTransamericaapplies to the relationships among parties ia #ittion because the parties do not squarely
raise the issue in their briefs. Oddly, the Related Entities Tagsesamerican their opposition brief in a footnote,
arguing as follows:

Under certain circumstances, such as Ford’'s suedessfrment that the Plaintiffs were the “alter
egos” of Edgewood, Rule 13(a) would arguably haguired the Plaintiff$o assert their claims

as counterclaims to Ford’s FiraRmended Complaint [Corrected[See Transamericg,292 F.2d

[at] 390-391. In this case, however, Judge Ackerman correctly held that Ford failed to allege any
basis upon which the Plaintiffs could be found to be “alter egos” of Edgewood. (Related Entities
Moving Br. at 64 n.15).

The Court doubts thatransamericacan be so quickly dismissed, especially considering Judge Alito’s rationale that
the broad definition of “opposing party” applied because of the fact that the unnamed party in the first action was
“aware of the identity of interests” between the uned party and the plaintiffs in the first actiohd. at 392.

Indeed, it was “significant” ifransamericdthat the insurer, 1IC, was actually the party controlling the litigation in
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In their opposition brief, the Related Entitiassert their core argument that “[a]lthough
Ford’s First Amended Complaint . . . identifies the individual Plaintiffs by name . . . itrddes
identify them as ‘Defendants.” (Related &Ees Opp. Br. at 63). The Court rejects this
argument for two reasons. First, a party becomedefendant when the action’s architect asserts
claims against a party whether or not the complases the word “Defend# to describe them,
and second, the allegatiomsthe Amended Complaints direcitpntradict theRelated Entities’
argument that they were not named as defendants in the Edgewood Action.

A “defendant” is “[a] person sued in avii proceeding or accused in a criminal
proceeding.” See Black’s Law Dictionary9th ed. 2009). Counsdbr Plaintiffs clearly
recognized this fact before Judge Salas ruled from the bench on September 17, 2010, denying the
Related Entities’ motion to aend in the Edgewood Action.SéeD.E. 359 at 78 (“I will say,
Your Honor, there has been . . . suggestionwgdte attempting to add new parties. We're not
adding new parties. | want to matkeat perfectly clear. Theserfias are in the litigation. Ford
added them to the litigation.”))The Court agrees that the Relh Entities were defendants in
the Edgewood Action.

Both the First and Second Amended Comptain the Edgewood Aion clearly asserted
claims against Edgewoaahd the Related Entities, who deniedlegations against them, and

then failed to assert any counterclaims iaittAnswers to Ford’'s Ft and Second Amended

both actions.”Id. In the present case, Edgewood and each oRélated Entities “admit[ted] that they are owned

by the same individuals,” (Answer to Ford’s First Amended Compl. 1 10-17), and that “Edgewood Bra}&ivtie

at Applegarth, JSM at Brick, JSM at Route 70, Fulton Square Urban Renewal, JSM at Martin Bluhbi€ol
Group, JSM at Tingley, and W.M. . . . have the same principal plagebusiness.” (Answer to Ford’'s Second
Amended Complf 18). Additionally, Judge Martini found in the Edgewood Action that Edgewood “kn[ew] full
well at least of the presence of the [Related] Entities,” and that “at the very least Edgewood’s in-house counsel
should have been aware of the corporate entities and of their rights.” (D.E. 486 (11-1278) at 1, 8). Finally, it is
difficult for the Related Entities to argue now that they would not have had notice of the relevant claims in light of
counsel’'s own acknowledgement that the Related Entities were parties to the Edgewood Set@ihE.(359 at
78:10-13 (“I will say, Your Honor, there has been . .. satige that we're attempting to add new parties. We're

not adding new parties. | want to make that perfectly clddese parties are in the litigation. Ford added them to

the litigation. What we are attempting to do now . . . . [is] file[] those party’s [sic] counterclaims.”)).
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Complaints. As to the First Amended ComplaiRord made clear that its claims included
allegations against the Relatédbtities. The June 9, 2008r&i Amended Complaint defined
“Edgewood” as including Columbia Group, TingldRoute 70, Brick, Applegarth, Martin Blvd.,
WWM, and Fulton Square. (First Amended Confpll8 (alleging that “[flor purposes of this
First Amended Complaint, ‘Edgewood’ shall indke the entities named at paragraphs 9 through
17, above,” then listing Columbi@roup (1 10), Tingley (1 11Route 70 (T 12), Brick (1 13),
Applegarth (1 14), Martin Blvd. (115), WWM (@p), and Fulton Square (1 17)). Following the
survival of contribution and negligence claiangainst Edgewood and the Related Entities in the
wake of Judge Ackerman’s ruling on a motimndismiss, (D.E. 202 (¢1278)), each Related
Entity answered on its own behalf, “den[ying] all remaining allegations related to itself in this
First Amended Complaint and further stat[ing] that it lack[ed] sufficient information or
knowledge to form a belief as to the truth af other allegations irthis First Amended
Complaint, andtherefore denies thein (Answer to Ford’s First Amended Compl. 10
(Columbia Group), 1 11 (Tingley), T 12 (Route ADY3 (Brick), 1 14 (Ap@garth), 1 15 (Martin
Blvd.), T 16 (WWM), 1 17 (Fulton Square)) (emplsaadded). Therefore, Ford asserted claims
against the Related Entities in its First Amen@mnplaint, and the Related Entities answered
when each of them individually denied all allegations on its own behalf.

As to the July 10, 2009 Second Amended Complaint, Ford again made clear, “[flor
purposes of this Second Amended CompldiBidgewood’ shall include the entities named at
paragraphs 8 through 17(Second Amended Comg.19 (including Columbia (1 9), Tingley (1
10), Route 70 (Y 11), Brick (T 12), Applegafthl3), Martin Blvd. (T 14), WWM (T 15), Fulton
Square (Y 16))). On July 10, 2009, each & Related Entities agaianswered on its own

behalf, listing its specifi@admissions and denials.SdeAnswer to Ford’s Second Amended
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Compl. 11 9-16). These admissions and denlakxly constituted answers under Rule 8(®ge
Fed. R. Civ. P. 8(b) (“Defenses; Admissions @whials. (1) In General. In responding to a
pleading, a party must: (A) state in short andirplterms its defenses to each claim asserted
against it; and (B) admnor deny the allegations asserted againdiyitan opposing part$)
(emphasis added). Therefore, based on thansl asserted against them in the Edgewood
Action, and their explicit denial of allegatioms their Answers to Fal's First and Second
Amended Complaints, the Related Entities camnedibly argue that Fd was not an opposing
party in the Edgewood Actioh.

Despite their denial of specific allegationstireir Answers to Ford’s First and Second
Amended Complaints, the Related Entities arga¢ they never answered, and therefore Rule
13(a) does not apply and the Related Entities are free to bring claims in an entirely new action.
(SeeRelated Entities Opp. Br. at 65 (“[T]he bar to ftsuit does not arise if the defendant in
the prior action did not file a responsive pleading.[and] [b]ecause the Plaintiffs filed no

responsive pleading to either Ford’s First Arded Complaint . . . or Ford’s Second Amended

" Oddly, the Related Entities attempt to rest their Rule 13(a) argument on a premise—and, indeed, two specific
decisions—that the Third Circuit has explicitly rejected. At the outset of their Rule 13(a) argument, the Related
Entities argue, “[ijn the Edgewood Action, Ford’s original Complaint . . . asberted claims against ‘Defendant
Edgewood Properties, Inc. . . .. [tlhus, because the Plaintiffs were not ‘opposing parties’, tth&pndere not

eligible to bring counterclaims against Ford and they weteawithin the scope of Rule 13.” (Related Entities Opp.

Br. at 62). In support of this argument, the Related Entities cite to a 1964 decision from the Tenth Circuit and a
1984 decision from the Southern District of Ohio for their narrow definitions limitingd'sipg party” to parties
against whom claims are allegidthe original complaint. See id(citing, e.g, First Nat’l Bank v. Johnson Cnty.

Nat'l. Bank & Trust Cq.331 F.2d 325, 328 (10th Cir. 1964jincinnati Milacron Industries, Inc. v. Aqua Dyne,

Inc.,, 592 F. Supp. 1113 (S.D. Ohio 1984)). Transamerica the Third Circuit rejected not only this narrow
interpretation of “opposing party” balso these two cases specifically:

A narrow interpretation of “opposing party” would lead us to read it strictly as a namgdvbart
“asserts a claim against the prospectiventer-claimant in the first instanceFirst Nat'l. Bank v.
Johnson Cnty. Nat'l. Bank & Trust G831 F.2d 325, 328 (10th Cir. 1964ge also Cincinnati
Milacron Industries, Ia. v. Aqua Dyne, Inc592 F. Supp. 1113 (S.D. Ohio 1984) (finding that
Rule 13(a) did not permit the filing of a compulsory counterclaim against Cincinnati Milacron
Industries, Inc. because it was not a party ®litigation against Milacron Marketing Company, a
separate corporate entity from Cincinnati Milacron Industries, Inc.).

Transamerica 292 F.3d at 390. The Court therefore rejebe Related Entities’ argument and their reliance on
these decisions.
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Complaint in the Edgewood Action, the Plaintiffailure to plead an alleged compulsory
counterclaim in that case ‘does not bar’ their claimshe instant suit.”)). In support of their
argument, the Related Entities cite two out-of-Circuit decisio8ge {d(citing United States v.
Snider 779 F.2d 1151, 1157 (6ir. 1985) andVIRW, Inc. v. Big-O Tires, LLONo. 08-1732,
2008 WL 5113782 (E.D. Cal. Nov. 26, 2008))). Theu@ finds neither case persuasive because
neither is on point.

In Snider the Sixth Circuit found that Ruld3(a) “only requires a compulsory
counterclaim if the party who desires to assettaim has served a pleadingShider 779 F.2d
at 1157. In that case, a doctor suspecteatoépting illegal Medicare reimbursements sued the
government seeking declaratory judgment that the government was not entitled to stop future
reimbursements to the doctor, winigrould put him out of business. Both parties agreed to an
expedited timeline and the Court advanced hgaon the physician’s preliminary injunction and
consolidated it with trial on the meritdd. at 1156. The district couset an expedited briefing
schedule and the government filed a motiondtemiss a week later without asserting any
counterclaims against the doctor for past payments. Later, in a separate action, the government
filed these claims for past payment, and dioetor moved for dismissander Rule 13(a). The
Sixth Circuit affirmed the district court’s dision that the second case should not have been
dismissed because the government’'s motion to dismiss the first action did not constitute a
pleading under Rule 13(a), remng that “proof inthe second case consisted of voluminous
records of claims and payments, none of which mecessary for deternaition of the injunction
issue.” Id. Because of the expedited nature of pineliminary injunction in the first case, the
government never filed—nor should it haveeb required to file—agroper answer, and

therefore its claims for past paymeémthe second case properly survived. at 1157 (“[W]here
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the rules do not require a pléagl either because of pending motions or because the usual
process by which the issues are formed s laisplaced by the accelerated process permitted
under Rule 65, the compulsory counterclaim rezraent of Rule 13(a¥ inapplicable.”).

The present case is whollystinguishable for three reasonBirst, the Edgewood action
was not an expedited preliminary injunction &at trial in a matter of months. Instead, the
Edgewood Action was filed in 2006 aedntinues now. Second, unlike $nider the Related
Entities joined in a ionsive pleading to the First ad@cond Amended Complaints in the
Edgewood Action when they denied allegationsh@ First and Second Answers. Third, proof
in the present case would consist of much efdhme discovery materials as in the Edgewood
Action® Therefore, the Court finds th#tte non-pleading rationale undergirdiSgider and
similar decisions does not apply to cases whasehere, defendants the first action filed a
responsive pleading in which they could have—but chosersfile counterclaims.

Additionally, for two independent reasons theurt rejects the Related Entities’ implicit
argument that their denials of allegations ia Eirst and Second Amended Complaints were not

answers because the Answers themselves \kelgewood’'s pleadings alone. First, this

8 The Court clarifies that ¢hfact that the present case and the EdgemAction would implicate similar discovery
materials does not mean that the Paitidbe present case would not haveawaiewthe entirety of these materials a
second time to defend against the Related Entities’ claidditionally, re-hashing the same discovery disputes
with which the Court has wrestled for the past five years in an entirely new action would severely undercut R
13's underlying rationale of judicial economy.

° The Court finds the Related Entities’ reliance on the Central District of California’s decisifRW Inc. v. Big-

O Tires, LLCto be similarly misplaced fawo reasons. First, iMRW, the court found that “although the past and
present claims share the same playthis operative facts underlying the particular claims differ. For the most part,
the past and present claims concerndumt that occurred at different times, separated by the adoption of the
franchise agreement.MRW, 2008 WL 5113782, at *7. Here, in contrast, as discussed below, the Edgewood action
and the present action arise from the stmar@saction or occurrence. SecondViRW, defendants in the first action
never filed a responsive pleading, and as discussed, the Related EntitiesShavid.at *10 (“Here, both of the
parties’ prior suits concluded without a responsive pleadidgfiendant and plaintiff MRW settled the first case by
stipulated judgment prior to the time when plaintiff would have been required to file an answer. . . .ySimilad
second lawsuit, MRW successfully filed for a motion to désnBig-O Tires claims angas never required to serve

an answer.”). The Court is also aware of decisions in this District that stand for a similarly distinguishable
proposition. Seee.g, E.H. Yachts, LLC v. B&D Boatworks, In&lo. 06-164, 2006 WL 3068560, at *3 (D.N.J Oct.

27, 2006) (finding that filing a motion to dismiss does not waive compulsory counterclaims).
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argument is belied by the Federal Rules and fundamental definitions related to civil procedure.
SeeFed. R. Civ. P. 7(a) (definintpleadings” as including “(2) an answer to a complaint”);
Black’s Law Dictionary(9th ed. 2009) (defing “pleading” as “[a] formal document in which a
party to a legal proceeding (esppdti] a civil lawsuit) sets fortlor responds taallegations,
claims denials, or defens8s(emphasis added)q. (defining “answer” as[a] defendant’s first
pleading that addresses the merits of the aasdally] by denying the plaintiff's allegatiof)s
(emphasis added).

Second, to permit a party to be considerégaaty” to the action for purposes of denying
allegations, but not for purposes of Rule 13(a) would be to allow that party to follow the Federal
Rules only when it suits their strategy. Foammple, accepting the Related Entities’ argument
that they were never parties to the Edged Action because they only denied allegations
against them inEdgewood’sanswer would give the Related Entities all of the benefits of
pleading practice with none of the burdens. Th#igmcould remain passive participants in one
action, reserving the right to beue active participants in a sex action any time in the future.
All the while, the Court and the other partiesul be left to guess when additional discovery
would be requested to support additional dedens an entirely separate, yet closely and
logically related action. Theddrt’s facilitation of such a strategy would undercut the guiding
principles of the Federal Rules gerigrand of Rule 13(a) specificallySee S. Constr. Co. v.
Pickard 371 U.S. 57, 60 (1962) (finding thatethpurpose of Rule 13(a) is “to prevent
multiplicity of actions and to achieve resolutionarsingle lawsuit of all disputes arising out of
common matters”)Transamerica 292 F.3d at 393 (“[A]djudicatm these issues at once is
consistent with the approach to judiciatonomy underlying the Heral Rules of Civil

Procedure.”);Xerox Corp. v. SCM Corp576 F.2d 1057, 1059 (3d Cir. 1978) (explaining that
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Rule 13(a) promotes judicial economy becauk®veng separate trials on related claims would
“involve a substantial duplitian of effort and time by #hparties and the courts™.

Accordingly, the Court finds that Ford atttk Related Entities were “opposing parties”
in the Edgewood Action, and that the Relatetities answered on their own behalf by denying
allegations without arting counterclaims.

C. Rule 13(a) AnalysisPart 11: Same Transaction or Occurrence

There is no question that the claims ie thdgewood Action and ¢hpresent action arise
out of the same transaction or occurrenoecause both actions arise out of Edgewood’s
procurement of RCA from the Edison Plamtdaunlawful use of that RCA at the Seven
Properties owned by the Related Entities. RlBfa) does not even require such a close
similarity as the one in the present casgee Transameri¢ca292 F.3d at 390 (“In short, the

objective of Rule 13(a) is to promote judicial Bomy, so the term ‘traastion or occurrence’ is

19 To the extent the Related Entities argue that new materials discovered in the course of the Edgewood Action
warrant an entirely new case almost fixgars later, the Court notes that Jadidartini already foeclosed a similar
argument in his affirmance of the denial of the ReldEatities’ motion to amend their claims in the Edgewood
Action. (D.E. 486 (11-1278) at 6-7 (affirming Judge Salas’s finding that “Edgewood teasttaprovide any detail

as to what it discovered in the coutdehe recent depositions and written discovery that would warrant this Court[]
allowing the proposed amendments at this late stageeititigation”)). Indeed, permitting the Related Entities to
institute an entirely new action based as the same ttansac occurrence as the one in the action where they were
denied leave to amend would eviscertite implications of Rule 13(a).

™ n footnotes, the Related Entities bring additional argumeratsthe Court addresses briefly here. First, the
Related Entities argue, “there is no entry in the dockethi® Edgewood Action showing that Ford ever served its

First Amended Complaint . . . let alone summonses, upon the individual Plaintiffs.” (Related Entities Opp. Br. at 63
n.63). The Related Entities add, “there is no showing in the record that Ford ever served its Second Amended
Complaint on the individual Plaintiffs. Moreover, if For@dissertions were correct, it is undisputed that the Answer

to Ford's Second Amended Complaint was served by Edgewood only. If Ford’s Second Amendedn€Complai
asserted legal claims against the Plaintiffs, and if ther fatiled to respond to suchaiins, why didn't Ford seek a

default judgment against them?1d.(at 64 n.16). As to the latter point, the Court does not presume to guess why
default judgment was never sought or what strategyhledRelated Entities—on at least two separate occasions—to
deny allegations without bringing counterclaims. As to the former point, any affirmative defense igéhe@d

Action relating to failure of service is not properly before the Court in this acBeeFed. R. Civ. P. 12(b)(5) (“A

motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. If a
pleading sets out a claim for relief thdties not require a responsive pleading, an opposing party may assert at trial
any defense to that claim. No defense or objection is waived by joining it with one or more other defenses or
objections in a responsive pleading or in a motion.”).
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construed generously to further this purposesée also Vukich v. Nationwide Mut. Ins. (&8

F. App’x 317, 319 (3d Cir. 2003affirming the district court’s dismissal of the complaint in the
second action based on its logicalationship to the claims ithe first action because “[a]
comparison of the two lawsuits quickly yields” thlé breach of employment claims in the first
action were logically reted to the same employment contrattissue in the second action).
Similarly here, the Court finds that each of th&mks against Ford in the present action arise out
of the same transaction or oc@nce as the claims in the Edgewood Action because both sets of
claims relate to contracts—and actionsreunding those contrest-regarding Edgewood’s
procurement of RCA.

Count | of the JSM Complaint (Beeh of Contract) againsbrd and Ford Land (1 182-
190) relates to Edgewood’s procurement of R@&duse the contract at issue is the Edgewood
Zero-Dollar Sales Agreement, the agreement undiech Edgewood received crushed concrete.
This document is the core document in tlog&wvood Action, as it woullde in this one.

Count Il (Unjust Enrichment) against Foethd Ford Land (11 191-198) a@dunt ||
(Breach of Contract) against Ford, Ford Laadd EQ (11 199-208) both relate to Edgewood’s
procurement of RCA because the claims are basdte fact that “EQ and Ford entered into the
Second Contract to provide concrete, containiregiied levels of contaminants, to Edgewood.”
(Id. 1 346). The Second Contract is adscore document in the Edgewood Action.

Count IV (Fraud in the Inducement) against Fartd Ford Land (1 209-244) “aris[es]
out of the crushed concrete Plaintiffs allowed to be delivered to the Seven Properties under the
Edgewood Zero-Dollar Sales Agreemant/or the ‘Second Contract.”ld( § 209). Therefore,

as in Count I, the transaction @ccurrence requirement is met.
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Count V (New Jersey Consumer Fraud Actlaagst Ford, Ford Land, and Golder (1
245-263) relates to Edgewood’s procurement of R@dause the JSM Complaint alleges, “[i]n
negotiating and contracting toqwide Edgewood with residenti@r unrestricted use) crushed
concrete while intentionally giving Edgewoddnd, foreseeably, Plaintiffs) commercial (or
restricted use) and above crusheoncrete, Ford, along with representatives and/or agents of
MIG/A, Golder, Arcadis, and/or EQ engagediimconscionable commercial practices, deception,
fraud, false pretenses, false promises, epissentations, and the knowing concealment,
suppression, or omission of material fadiscause Ford, Golder, and/or EQ knowingly
misrepresented the quality d@he crushed concrete.” Id(  247). Costs in response to
contaminated RCA clearly meet the transaction or occurrence test.

Count VI (CERCLA Cost Recovery) against EpfFord Land, MIG/A, ACI, EQ, Golder,
and Arcadis (11 264-274) relates to Edgewoodxmrement of RCA because the claim focuses
on the allegation that “Ford, Ford Land, MIG/ACI, EQ, Golder and Arcadis arranged for
disposal or treatment of hadaus substances, namely, PCB- and other-contaminated concrete,
at the Related Entities under 42 U.S.C. § 9607(a)(3d’ 1(268). The Count also focuses on
the allegation that “Ford, Ford Land, MIG/ACI, EQ, Golder and Arcadis are jointly and
severally liable for all response costs incurtgd Plaintiffs” based orfthe distribution of
contaminated crushed concrete to Edgewoodawit the proper permits and approval letters.”
(Id. § 273-74).

Count VII (New Jersey Spill Act) against MI&/ ACI, EQ, Golder, and Arcadis (11
275-286) relates to Edgewood’sopurement of RCA because under this claim, the Related
Entities seek contribution related to the parties’ alleged failnder the New Jersey Spill Act to,

among other things, “propgriand adequately test the concreteto notify . . . authorities that
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the concrete was contaminated [and] to request the proper petsnto transfer the concrete to
Edgewood.” d. | 284)*

Count VIII (Negligent Misrepreseniah) against Ford, Ford Land, EQ, and Golder (11
287-306) relates to Edgewood’s procurementREA because the Bendants’ allegedly
“recklessly and/or negligently disregarded” theuity to “Edgewood and Plaintiffs, as recipients
and users of the concrete . . . to disclose madikfects in the crushembncrete of which Ford,
EQ and/or Golder was or should have been awatd.™ (289).

Count I1X (Negligence) against Ford, Ford LamilG/A, ACI, EQ, Golder and Arcadis
(11 307-310) relates to Edgewoogcurement of RCA becausesthlaim relates to “loading
and disposal of the concreteameasonable and safe manneid. { 308).

Count X (Civil Conspiracy) against Ford, Fotdand, MIG/A, ACI, EQ, Golder, and
Arcadis (11 311-318) relates to the subject maifeFord’s claims in the Edgewood Action
because the core of this claim is that “FokiG/A, Golder, Arcadis and EQ conspired to
commit a fraud on Plaintiffs, Edgewood and oth®rentering into a congpitorial agreement to
induce Plaintiffs, Edgewood and others to atocepshed concrete by knowingly misrepresenting
to Edgewood, and indirectly megresenting to Plaintiffs, thguality of the concrete.” Id.
312).

Count XI (NJ RICO) against Ford, Ford Land, MIG/A, ACI, EQ, Golder, and Arcadis
(17 319-382) similarly relates to the claimstive Edgewood Action because the allegation is
based on the fact that “Ford, @A, Golder, Arcadis and EQ ffimed an enterprise with the
intent of distributing concrete that they knewas contaminated in violation of environmental

regulations.” [d. § 320).

2 The Court notes that it reserves judgment on whether this claim is dismissed in light of the fact that it is not
alleged against Ford

25



All of the claims in the presémction against Ford bear thequisite logical relationship
to claims in the Edgewood Action that should hbeen raised by the Ré&tal Entities, but were
not. Each claim against Ford in this action implicates the same evidence related to the contracts
and actions at issue the Edgewood ActionGreat Lakes Rubber Corp. v. Herbert Cooper,Co.
286 F.2d 631, 634 (3d Cir. 1961) (‘J&ounterclaim is logically related to the opposing party’s
claim where separate trials on each of their respective claims wowdle a substantial
duplication of effort and time bthe parties and the courts.9ee also Banks v. Moqrgl1l4 F.
App’x 164, 165-66 (3d Cir. 2007qfinding that plaintiff“was required to raise . . . compulsory
counterclaims under Rule 13” because the finst second actions both redd to an “agreement
for the manufacture, distribution, anetail promotion of a music CD"Metro. Life Ins. Co. v.
Kubichek 83 F. App’x 425, 430-31 (3d Cir. 2003)[Rlaintiff's] potential breach of fiduciary
duty claims against MetLife and GM were qamsory counterclaims that should have been
asserted in the [previous] interpleader actiddrennan’s contention that MetLife and/or GM
misplaced, mishandled, or lost the decederd©®91 enrollment form clearly bears a logical
relationship to the claims in that action—thaséance of that form was the crucial issue in
determining whether the decedent designated Brennan as the beneficiary of his optional
policy.”); Vukich 68 F. App’x at 319 (“A comparison dhe two lawsuits quickly yields the
conclusion that the claims made ifstBuit are logically related.”).

D. Ramifications of Failure to Raise Compulsory Counterclaims
in theFirst Action

A party’s failure to raise compulsory counteaichs in the first action bars the party from
instituting a second action in which that camstaim is the basis of the complaingeeg e.qg,
Baker v. Gold Seal Liquors, Inc417 U.S. 467, 469 n.1 (1974 (“A counterclaim which is

compulsory but is not brought is thereafter barre®”)Constr. Co. v. Pickay®71 U.S. 57, 60
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(1962) (“[Fed. R. Civ. P. 13 was] particulartiirected against one ho failed to assert a
counterclaim in one action and then institutesecond action in which that counterclaim became
the basis of the complaint.”$;, Moore’s Federal Practic@ 13.14[1] (3d ed. 2011) (“Generally,
the timing of a counterclaim and its classifioatias compulsory do not become vital until a
second action is brought, in whidhe pleader attempts toiga a claim based on the same
transaction or ocetence that was the basis of the fissit, and the opposing party moves to
dismiss it as barred. While the text of Ru® does not explicitly state the prohibition, a claim
that was compulsory in a priorisis barred in a subsequentiaa based on the same claim.”).
Ford and the Related Entities were oppogiagies in the Edgesod Action by virtue of
the claims alleged against the Related Entitiethe First and Second Amended Complaints as
well as the Related Entities’ subsequent deniaddl. of Plaintiffs’ claims against Ford in the
present case arise out of themgatransaction or occurrence thatthe subject matter of the
claims in the Edgewood Action. BecauseaiRtffs never brought their compulsory
counterclaims in a timely manner in tiedgewood Action, Plairffis are barred from
circumventing previous orders by the Court anddirig those same claims in the present action.
Because it would be futile to amend these claimge current action, the Court dismisses all
claims in the current complaintas against Ford—with prejudicesee e.g, Moose Mt. Mktg.,
Inc. v. Alpha Int'l, Inc, No. 03-4035, 2005 U.S. Dist. LEXIS 37581, at *5, 7 (D.N.J. Dec. 28,
2005) (dismissing plaintiff’'s complaint with prejudi based on its failure @ssert compulsory

counterclaims in the still penj first action arising out of treame transaction or occurrence).
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V. CONCLUSION

For the above reasons, the Court GRANA@d Motor Company and Ford Motor Land
Development Corporation’s motion to dismisg failure to bring compulsory counterclaims
under Rule 13(a) (D.E. 52), andsdiisses the claims against thgmarties with prejudice. The
Court DENIES the following motions without puoejice granting leave faamended briefing per
the accompanying Order: EQ Northeast Inc.HD47), MIG/Alberici, L.L.C. and Alberici

Constructor Inc. (D.E. 48), Golder Associates, (D.E. 50), Arcadis U.S., Inc. (D.E. 51).

s/Esther Salas
Esther Salas, U.S.D.J.
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