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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

VICTOR HUGO LEIVA,

Plaintiff, Civil Action No. 11-00629(CCC)

V.

OPiNION
SECRETARYOF DEPARTMENTOF
HOMELAND SECURITY, ET AL,

Defendants.

CECCHI, District Judge.

This mattercomesbeforethe Court on motionof Defendants,Secretaryof Departmentof

Homeland Security (“DHS”) et al,, to dismiss Plaintiff’s Petition for Review of the

Administrative Denial of Application for Naturalization (“Petition”), pursuant to 12(b)(2),

1 2(b)(5), and I 2(b)(6) of the FederalRulesof Civil Procedure.(Doc. No. 11, Mot. to Dismiss.)

Plaintiff opposesdismissaland filesa Cross-MotionTo ExtendTime To PerfectService, (Doc.

No. 16, P1. Opp.) The motion is decidedwithout oral argument. Fed. R. Civ. P. 78(b). Having

considered the parties’ submissions, the Court, for the following reasons. DENIES the

Defendants’ Motion to Dismiss and GRANTS Plaintiff’s requestfor an extensionof time to

perfectservice.
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II. BACKGROUND

A. Plaintiffs Application for Naturalization

On or aboutFebruary3, 2011, Plaintiff Victor Hugo Leiva filed a Petition for Reviewof

the Administrative Denial of Application for Naturalizationpursuantto 8 U.S.C. § 1421(c).

(Doe.No. 1, Petition,hereinafter‘Pet.”)

Plaintiff wasborn on March 8, 1958 and is a nativeandcitizen of Guatemala,(Doe. No.

1, Pet.¶ 6.) Plaintiff hasbeena Lawful PermanentResidentsinceJune3, 1996. (Doe.No. 16-1,

Leiva Aff. ¶ I.) For the past twelve years, Plaintiff has worked in New Jerseyas a machine

operatorfor the sameemployer. (Id.) Plaintiff was oncemarriedto a U.S. citizen. (Pet. ¶ 12.)

Plaintiff and his wife divorced on April 12, 2000. (Id. ¶ 13.) Plaintiff has two U.S. citizen

childrenwho he currentlysupports. (Id.; Doe. No. 16-1, Leiva Aff. ¶ 12.)

On June29, 2009 Plaintiff filed an Application for Naturalizationwith the United States

Citizenshipand Immigration Services(“USCIS”). (Doe. No. 1, Pet. ¶ 8.) USCIS deniedthe

Plaintiffs Application for Naturalizationon April 19, 2010. (Doe. No. 1-1 at 3.) On Plaintiffs

administrativeappeal,USCIS upheldthe denial on November3, 2010. (Doe. No. 1-1.) USCIS

upheld the denial based on a determinationof insufficient moral characterstemming from

Plaintiffs having pled guilty on October 17, 2003 to a violation of NJ statute 2C:24-4,

Endangeringthe Welfare of Children. (Id at 2-3.) This chargecarriespotential immigration

consequencesas a conviction for crimes against children under Section 237(a)(2)(E)of the

Immigration and Nationality Act (INA). (Id. at 1.) The incident leading to Plaintiffs plea of

guilty involved Plaintiffs viewing of a pornographicfilm in the companyof two minors. (Id. at

2.) Plaintiff contendsthat the minorswere trespassingin Plaintiffs homeat the time. (Doe. No.

1. Pet. ¶ 14; Doe. No. 16-1. Leiva Aff. ¶ 2.) In explaining why the agencydeniedPlaintiffs



applicationfor naturalization,USCIS cites Plaintiff’s failure to take sufficient responsibilityand

demonstrateremorsefor this incidentin light of the factualrecord.(Doe.No. 1-1 at 2.)

The Departmentof HomelandSecurity(“DHS”) issueda Notice to Appear,datedMarch

23, 2011, initiating removalproceedingsagainst Plaintiff, (Doe No. 11-2, Defs.’ Br. Ex. A.)

DHS chargesthat removal is proper becausePlaintiff’s conviction under NJ Statute2C:24-4

constitutesa crime involving moral turpitudein violation of INA § 237(a)(2)(A)(i) and a crime

againstchildrenin violation of INA § 237(a)(2)(E)(i).(Id.)

13. Serviceof Process

The facts relating to Plaintiffs service of process on Defendantsare as follows.

DefendantUSCIS was servedwith a summonsand petition on May 17, 2011 by the Burlington

County Sheriff, andon “May 32, 2011” [sic] by the EssexCounty Sheriff. (DoeNo. 16-1 at 6,

Kuhn Aff., ¶ 12.) On July 28, 2011 the U.S. Attorney informed Plaintiff that the serviceon

USCIS was defectivefor lack of signatureby the clerk and an error in the civil actionnumber.

(Id. ¶ 13.) Plaintiff correctedthe errors upon notice and timely served USCISon August 10,

2011 throughthe Burlington CountySherriff. (Id. ¶ 14.)

Plaintiffs attorney maileda copy of the summonsand petition to the United States

Attorney on February10, 2011 by regularmail. (Id. ¶ 11.) Plaintiffs attorneyadmits thathe

failed to send a copy of the summonsand petition by certified or registeredmail to the US

Attorney. (Id. ¶ 17.) Plaintiff also didnot timely senda copy of the summonsandpetitionto the

Attorney General by regular, registeredor certified mail. (Doe. No. 16, P1. Opp’n Br., 14).

Plaintiffs attorneystatesthat thesefailureswere an “oversight” due to obligationsrelatingto the

presentationof a paperat a conferenceat Moscow University on August 24, 2011. (Id.) On
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September29, 2011, Plaintiff sentcopiesof the summonsand petition to the US Attorney and

the US Attorney Generalby certifiedmail, (Doc No. 16, P1. Opp’n Br., 11)

III. DEFENDANTS’ MOTION TO DISMISS PURSUANTTO RULE 12(B)(6)

A. Legal Standard

For a complaint to survive dismissal pursuant to Federal Rule of Civil Procedure

12(b)(6), it “must containsufficient factual matter,acceptedastrue, to ‘statea claim to relief that

is plausibleon its face.’ “Ashcrofl v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1949, 173 L.Ed.2d

868 (2009) (quotingBell Ad. Corp. v. Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d

929 (2007)). In evaluatingthe sufficiencyof a complaint,the Court mustacceptall well-pleaded

factual allegationsin the complaint as true and draw all reasonableinferencesin favor of the

non-moving party. See Phillips v. County of Allegheny, 515 F.3d 224, 234 (3d Cir.2008).

“Factual allegationsmust be enough to raise a right to relief above the speculativelevel.”

Twombly, 550 U.S. at 555. Furthermore,“[a] pleading thatoffers ‘labels and conclusions’or ‘a

formulaic recitation of the elementsof a causeof action will not do. Nor does a complaint

suffice if it tenders‘naked assertion[s]’ devoid of ‘further factual enhancement.’“ Iqbal, 129

S.Ct. at 1949.

The burdenof proof for showingthat no claim has beenstatedis on the moving party.

Hedgesv. US., 404 F.3d 744, 750(3d Cir.2005) (citing Kehr Packages,Inc. v. Fidelcor, Inc.,

926 F.2d 1406, 1409 (3d Cir.1991)). During a court’s threshold review, “[tjhe issue is not

whethera plaintiff will ultimately prevail but whetherthe claimantis entitledto offer evidenceto

supportthe claims,” In re RockefellerCtr. Props.,Inc., 311 F.3d 198,215(3d Cir.2002).
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B. The District Court’s JurisdictionUnder8 U.S.C. § 1421(c)

The questionof law before the Court is whether8 U.S.C. § 1429 operatesto divest the

district court of the judicial review power grantedby § 1421(c) while removalproceedingsare

pending against an applicant for naturalization. § 1421(c) provides that a person whose

application for naturalizationhas been administratively deniedis entitled to judicial review

beforethe United StatesDistrict Court. § 1429 statesthat “no applicationfor naturalizationshall

be consideredby the Attorney General if there is pending against the applicant a removal

proceeding...” 8 U.S.C. § 1429. While FederalCourtsremaindivided on this issue,the Third

Circuit has recently decidedthat district courts retain jurisdiction and the ability to provide

effective relief by way of declaratoryjudgmentdespitethe pendencyof removal proceedings.

Gonzalezv. Sec. Dept. HomelandSecurity, 2012 WL 898609 at *33 (C.A.3 (N.J.) Mar. 19,

2012).

Defendants’ arguethat § 1429 prohibits the district court from grantingeffectiverelief to

an applicant for naturalizationseekingjudicial review pursuantto § 1421(c) where removal

proceedingsarependingagainstthe applicant. (Doc. No. 11-1, Defs.’ Br. at 10-14.) Defendants

rely on the Sixth Circuit’s holding in Zayedv. UnitedStates,368 F.3d 902, 906(6th Cir.2004)

(holding that “[TJhe restraintsthat § 1429 imposesupon the Attorney Generalpreventa district

court from granting effective relief under § 1421(c) so long as removal proceedingsare

pending.”). The court’s reasoningin Za’ed flows from § 1421(a),which namesthe Attorney

Generalas the sole authority to naturalizepersonsas citizens of the United States.” Id. The

court concludesfrom the text of § 1421(a)that a district court conductingjudicial review under§

1421(c)only hasthepowerto grantreliefby issuinga courtorderrequiringthe AttorneyGeneral

to naturalize the applicant. Ia Consequently,since § 1429 “bars the use of [the Attorney



General’s] powerwhile removal proceedingsare pending,” the district court may not orderthe

Attorney Generalto naturalizethe applicant.Id. Relying on the Zayedinterpretation,Defendants

contendthat the Petitionmustbe dismissedfor ‘failure to statea claim uponwhich relief canbe

granted”pursuantto Rule 1 2(b)(6) of the FederalRulesof Civil Procedure.

A recentThird Circuit decisionrejectsDefendants’position, holding that a district court

may conduct judicial review under § 1421(c) and grant effective relief in the form of a

declaratoryjudgmenton the lawfulnessof a denial of naturalizationdespitethe pendencyof

removalproceedings.Gonzalezv. Sec. Dept. HomelandSecurity,2012 WL 898609at *2 (C.A.3

(N.J.) Mar. 19, 2012). The court agreedwith the Sixth Circuit that a district court cannotorder

the Attorney Generalto naturalizean applicantagainstwhom removalproceedingsare pending,

but concludedthat declaratoryrelief would be both “appropriateand sufficient” to constitute

effectiverelief. Id. at *5 (“Declaratoryrelief, in the form of ajudgmentregardingthe lawfulness

of the denial of naturalization,permitsthe alien a day in court, as requiredby § 1421(c),while

not upsettingthe priority of removalover naturalizationestablishedby § 1429 becauseit affects

the record for—but not the priority of—removal proceedings, thereby preserving both

congressionallymandatedgoals,a de novo review processand theelimination of the raceto the

courthouse.”).

The facts in the instant matter are similar to Gonzalez in that the applicant for

naturalizationseeksjudicial review subsequentto a denialon the merits.1That is, the groundsof

the original denial of naturalizationwere unrelatedto § 1429, Specifically, USCIS denied

Plaintiff’s applicationfor naturalizationon April 19, 2010 andupheldthe decisionon November

3. 2010 basedon a finding, of lack of moral characterstemmingfrom Plaintiffs convictionunder

As the Third Circuit discussesin Gonzalez,where the original denial occurredpursuantto § 1429 (i.e.. due to
pendentremovalproceedingsand not on the merits), the district court may not conductjudicial review on the merits.
Gonzalez,v. Sec. Dept. flomelandSecuritv,2012 WL 898609at *3 (C.A.3 (N.J.) Mar. 19, 2012).
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Section237(a)(2)(E). (Doc. No. 1-1 at 2-3.) DHS later initiated removal proceedingsagainst

Plaintiff on March 23, 2011. (Doe No. 11-2, Defs.’ Br. Ex. A.) Applying the Third Circuit’s

authoritativeholding in Gonzalezon this questionof law, this Court holds that § 1429 doesnot

prohibit this Court from providing effective relief upon review of Plaintiff’s denial of

naturalization. Plaintiff is entitled to de novo review under § 1421(c) which may result in a

declaratoryjudgmentby this Court. Therefore,Defendantsmotion to dismisspursuantto Rule

12(b)(6)of the FederalRulesof Civil Procedureis denied.

IV. DEFENDANTSMOTION TO DISMISS PURSUANTTO 12(B)(2) AND 12(B)(5)

A. LegalStandard

Defendantsalso move to dismisspursuantto Rules 12(b)(2) and 12(b)(5) of the Federal

Rulesof Civil ProcedureallegingPlaintiff’s failure to properly serveprocesson the Defendants.

A party may move to dismiss for insufficient service of processunder FederalRule of Civil

Procedure12(b)(5). The party servingprocessbearsthe burdenof establishingthe validity of

service. Jumppv. Jerkins,2010 WL 715678(DNJ 2010) at *6 (citing GrandEntm ‘t Group, Ltd

V. StarMediaSales,Inc., 988 F.2d476, 488 (3d Cir.1993)).

Serviceof processis governedby Rule 4 of the FederalRulesof Civil Procedure.Rule

4(i) statesthe requirementsfor servingthe United Statesand its agencies,corporations,officers,

or employees. UnderRule 4(i)(2), the plaintiff must senda copy of the summonsand complaint

by certified or registeredmail to the agency,corporation,officer or employee,andmustservethe

United Statesin the mannerprovidedby Rule 4(i)(l), To properlyservethe United Statesunder

Rule 4(i)( 1). the plaintiff must serve the offices of the United StatesAttorney for the district

where the action is brought and the office of the Attorney General of the United States in

Washington,D.C., Fed,R,Civ,Pr,4(i)(A) and(B).
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Rule 4(m) provides that where a plaintiff to a civil action does not completeservice

within 120 days of filing the complaint, the court must either “dismiss the action without

prejudice against the defendant or order that service be made within a specified time.”

Fed,R,Civ,P,4(m); See also Mathies v, Silver, 450 Fed.Appx, 219, 221, 2011 WL 5385754

(C.A.3 (N.J.)). The Third Circuit has held that the district court must conducta two-pronged

inquiry to determinewhetherto grantan extensionof time for service. Petrucelliv. Bohringer&

Ratzinger,46 F.3d 1298, 1305 (3d Cir,1995). SeealsoJurnppv. Jerkins,2010WL 715678,at *6

(D.N.J. March 1, 2010). First, the court must grantan extensionof time for service if the

plaintiff demonstratesgood causefor the failure to serve. Petrucelli v. Bohringer& Ratzinger,

46 F.3d 1298. 1305 (3d Cir. 1995). If the court finds good causelacking, it must then ask

whether a discretionaryextensionof time is warrantednotwithstandingthe absenceof good

cause. Id.; See also Mathiesv. Silver, 450 Fed,Appx. 219, 221, 2011 WL 5385754 (C.A.3

(N.J.)).

As to the first prong, whethergood causeexists, “the court’s primary focus is on the

plaintiffs reasonsfor not complying with the time limit in the first place.” MCI Telecomrns.

Coip. v. Teleconcepis,Inc., 71 F. 3d 1086, 1097 (3d Cir. 1995). The plaintiff must demonstrate

good faith and “ ‘ some reasonablebasis for noncompliancewithin the time specified in the

rules.’ “Id. (quotingPetrucelli, 46 F.3d at 1312). In order to show good cause,a plaintiff must

demonstratethat he exerciseddiligencein trying to effect service. SeeHirnmelreich v. US., 285

Fed. Appx. 5. 7 (3d Cir.2008) (citing Bachenski v. Malnati, ii F.3d 1371. 1376-77 (7th

Cir. 1993)). Somefactorsa court may examinein determiningwhethergood causeexistsinclude

(1) the reasonablenessof the plaintiffs efforts to serve, (2) prejudice to a defendantfrom

untimely service,and (3) whetherthe plaintiff moved for an enlargementof the time to serve.
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SeeMCI Telecomms.,71 F. 3d at 1097 (citing UnitedStatesv. Nuttall, 122 F.R.D. 163, 166-67

(D.Del.1988)).

As to thesecondprong, the discretionaryinquiry, the court “may considerand balance

severalfactorsincluding (1) actualnoticeof theaction,(2) prejudiceto thedefendant,(3) statute

of limitations, (4) conductof the defendant,(5) whetherthe plaintiff is representedby counsel,

and6) any otherrelevantfactor.” Jumppv. Jerkins,2010WL 715678,at 6 (D.N.J. March 1,

2010) (citing Chiangv. US Small Bus. Admits., 331 Fed. Appx. 113, 116 (3d Cir.2009). The

plaintiff “bearsthe burdenof demonstratingto the court why it should exerciseits discretion.”

Jumppv. Jerkins,2010 WL 715678,at 6 (D.N.J. March 1, 2010) (citing Cf McCurdy v. Am.

BcL ofPlasticSurgery, 157 F.3d 191, 196 (3d Cir.1998). In decidingwhetherto extend timefor

serviceunder Rule 4(m), the district court has“wide discretion.” Gonzalezv. ThomasBuilt

Buses,268 F.R.D. 521, 528 (M.D. Pa.2010). In addition, the Third Circuit hasexpressedits

preferencethat casesbe decidedon the merits,ratherthanby proceduraltechnicalities.Hritz v.

WomaCorp., 732F.2d1178, 1181 (3d Cir.1984).

B. Discussionof WhetherTo GrantAn Extensionof Time To PerfectService

Here, it is undisputedthat Plaintiff failed to follow the requireñientsof Rule 4(i) within

the 120-daytime limit set forth in Rule 4(m). Plaintiff violatedRule 4(i) by failing to timely

send a copy of the summonsand petition via certified or registeredmail to both the U.S.

Attorneyfor theDistrict ofNewJerseyandtheAttorneyGeneralof theUnitedStates.(Doc.No.

16, P1. Opp. Br. at 14). Plaintiff sentacopyof the summonsandpetitionby regularmail to the

U.S. Attorneywithin theprescribedtime, andthereforearguesthatactualnoticewasprovidedto

the U.S. government. (Doc No. 16-1, Kuhn Aft’, ¶ 11.) Upon realizingthe oversight,Plaintiff

properly sent a copy of the summons andpetition to both the U.S. Attorney and Attorney
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Generalof the United Statesby certified mail on September29. 2011. (Doc No. 16, P1. Opp. Br.

at 11.) More than 120 days had passedfrom the filing of the complainton February3, 2011.

(Doe, No. 1, Compi.) Therefore,the Court proceedsto the two-prongedinquiry set forth by the

Third Circuit.

As to the first inquiry, the Court finds thatthe relevantfactorsweigh againsta finding of

good causeand a mandatoryextensionfor time of service. Plaintiffs attorneystatesonly that

the failure to properly serve the U.S. Attorney and Attorney General was the result of an

“oversight” due to the attorney’sother scholarlyobligationsat the time. (Doe No. 16, P1. Opp.

Br. at 11.) This explanationdoesnot supporta showing of diligence or reasonableefforts to

serveas requiredby the first of the MCII Telecomrns.factors. MC’I Telecornms.,71 F. 3d at 1097.

Applying the secondfactor to this case,the Court notes that Defendantshave not allegedany

prejudice as a result of the untimely service. Finally, the third factor, whether the plaintiff

movedfor an extensionof time, weighsagainstPlaintiff in this case. That is, Plaintiffs attorney

should have, but did not, requestan extensionof time while apparently facing duressfrom

competing scholarly obligations. For these reasons,the Court finds that Plaintiff has not

demonstratedgood causefor the failure to effect properserviceon Defendants.

Regardingthe secondinquiry, the Court finds that the factors outlined by the Third

Circuit in Chiang weigh in favor of a discretionaryextensionof time to serveprocessin this

case. The first factor is whetheror not defendantsreceivedactual notice of action. Here, the

record indicatesthat the Plaintiff timely mailed a copy of the summonsand petition by regular

mail to the U.S. Attorney, but failed to mail a copy to the Attorney General, Plaintiff contends

that his mailing constitutesactual notice upon the U.S. Government,but the record is lacking as

to whether this is actually the case. As to the second factor, prejudice to the defendant,
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Defendantshavenot allegedany prejudicearising from late or lack of notice in this matter. The

secondfactor, therefore,weighs in favor of an extension. The third factor, statuteof limitations,

weighsheavily in favor of Plaintiff, Pursuantto 8 CFR § 336.9, an applicantfor naturalization

must file a petition for review in the United StatesDistrict Court within 120 days after the

USCIS final determination. In the instant matter, USCIS issued its final denial of Plaintiffs

application for naturalizationon November 3, 2010. (Doc. No. 1-1. Compl. Ex. A at 3.)

Therefore,the statuteof limitations has passedand dismissalof this Petition would be fatal to

Plaintiffs requestfor judicial review. The fourth factor, defendant’sconduct,doesnot swaythe

analysiseitherway in this case,as there is no allegationthat Defendantsevadedservicein any

way. Finally, the fifth statedfactor, whetherPlaintiff is representedby counsel,weighsin favor

of an extensionto the extentcounselhasattemptedto cure the servicedeficiencies.

This Court, mindful of the Third Circuit’s preferencethat casesbe decidedon the merits,

and giving due considerationto the abovefactors, finds that a discretionaryextensionof time to

perfect service is warrantedin this case. The Court denies Defendants’Motion to Dismiss

pursuantto Rules 1 2(b)(2) and 1 2(b)(5).

V. CONCLUSION

For the reasonselaboratedabove,the Court DENIES Defendants’Motion to Dismissand

GRANTS Plaintiffs Cross-MotionTo ExtendTime To PerfectService.

Dated April 10 2012
HON. CLAIRE C. CECCHI
United StatesDistrict Judge
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