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the Department of Corrections webs.te that Plai.nt..i.ff was released

from CRAm on OctobE?r 25, 2011.’

Plaintiff asks for monetary relief.

DISCUSSION

A. Standards for Sua Sponte Dismissal

The Prison Litigation Peform Ac.t (“PLRA”), Pub. I.. No,

1.04—134, §5 801—810, 110 Stat. 1321—66 to 1321—77 (April 26,

1996), requ.ires a District Court to screen a complaint in a civil

action in whic.h a plaintiff is proceeding forma pauperis and to

sponte dismiss any claim if the Court determines that it is

frivolous, malicious, fails to state a claim on which relief may

be granted, or seeks monetary relief from a defendant who is

immune from such relief. See 28 U.S.C. § 1915(e) (2) (B).

The pleading standard under Rule 8 was refined by the United

States Supreme Court in Bell Atl. Corp. v. Twombly, 550 U.S. 544

(2007), and Ashcroft v. Imbal, 129 5. Ct. 1937 (2009) . In

Ashcroft, the Supreme Court revisited the “final

nail-inthe—coffin” for the “no set of fa.. cts” standard set forth

in Corley v. Gibson, 3.55 U.S. 41, 45—46 (l957),’ which was

5e Department of Corrections public wet site , offender
sear ch engi ne..., at https://www6.state.nj .us/DOC Inmate.

The Conley court held that a district court was permitted
to dismiss a complaint for failure to state a claim only if “it
appear[ed) beyond doubt th.at the. plaintiff can prove no set of
facts in support of his clai.m which would entitle him to relief.”

Conley, 355 U.S. at 45—46.



claim. See Fowler v. UEMC Shadys.ide, 578 F.3.d 203 (3d Cir. 2009)

...acourt considering a to dismiss can

choose to beg.in by identi.fying pleadings that, because

lley are o re an :oncuss, are ot tled to

supported by factual allegations. When there are

we Il-pleaded factual allegations, a court should assume

their veracity and then determine whether they

ciausiblv cive rise to an entitlement to relief.

Igbal, 129 5. Ct. at 1949—1950 (citations omitted)

Since lobal, the Third Circuit has required district courts

to conduct, with regard to Rule 8 allegations, a three—part

analysis when reviewing a complaint for dismissal for failure to

state a claim:

To determine the sufficiency of a complaint under

the [Tgbal] pleading regime ..., a court must take

three steps: First, the court must “tak[eJ note of the

elements a plaintiff must plead to state a claim.”

Igbal, 129 S. Ct. at 1947. Second, the court should

identify allegations that, “because they are no more

than conclusions, are not entitled to the assumption of

truth.” Id. at 1950. Finally, “where there are

well—pleaded factual allegations, a court should assume

their veracity and then determine whether they

plausibly give rise to an entitlement for relief.” .

Warvinster To., 1.29 O Ill, 132 3d Cir. 2210.

pleading must be construed liberally jrt favor of plai.nti if,

even after Ic:bal, See Erickson v. Pardus, 551 U.S. 89 (2007).
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1997) (disciplinary segregation of state prisoner for 15 months did

not impose atypical and significant hardship on prisoner, and

thus, did not implicate the due process clause).

In this case, as pled, the complaint alleges that from

February 17 through at least February 24, 2011, Plaintiff did not

receive his disciplinary charge for producing tainted urine.

Plaintiff does not advise this Court as to whether he ever

received the charge, how long the charge was delayed in total, if

he was subjected to undesirable conditions atypical of prisoners,

or, if he challenges the result of the whether or not he appealed

any charges through administrative or state court remedies. As

such, Plaintiff’s complaint fails to demonstrate a due process

claim sufficient to pass must under labal, and must be dismissed

for failure to state a claim upon which relief may be granted,

pursuant to 28 U.S.C. § 1915 (e)(2).

However, this Court will allow Plaintiff 30 days to file a

motion to reopen his case, if he so chooses, attaching to any such

motion an amended complaint curing the deficiencies as outlined in

this Opinion.

cJacLusxow

Based on the foregoing, Plaintiff’s complaint will be

dismissed, without prejudice, for failure to state a claim, under

28 U.S.C. § 1915(e). An appropriate Order accompanies this

Opinion.
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