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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CHIN,
Civil Action No.: 11-3069 (ES)
Plaintiff,
OPINION
V.

XEROX CORPORATION, €t. al.,

Defendants.

SALAS, DISTRICT JUDGE

l. Introduction

Pending before the Court is a motion to dssmpursuant to FedérRule of Procedure
12(b)(6) filed by Defendants Xex Corporation (“Xerox”), PauHeim, Louis Armour, and Matt
Mahon (collectively, “Defendats”). (D.E. 5). Rdintiff Betty Chin (“Phintiff”) had commenced
this action in the Superiorddrt of New Jersey, Bergen Couynt(D.E. 1, Notice of Removal
(“Removal Notice”), at 2; Ex. A (“Compl.”)).Defendants, however, removed the action to this
Court, alleging that removal was proper un@8 U.S.C. § 1441 because federal question
jurisdiction exists under 28.S.C. § 1331. (Removal Noties 3).

The Courtsua spontaaised the question of subjeetatter jurisdiction under Federal
Rules of Civil Procedure 12(b)(&nd 12(h)(3), and inted the parties to brief the subject matter
jurisdiction issue. (D.E. 19)The Court now decides this igswithout oralargument pursuant

to Federal Rule of Civil Procedure 78.
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For the reasons below, the Court finds that it lacks subject matter jurisdiction over this
action. Accordingly, the Court does not reachrttexits of Defendants’ motion to dismiss, and
remands this action to the Superiautt of New Jersey, Bergen County.

. Background

Xerox allegedly employed PIldiff as a Customer Servicengineer from June 1984 until
November 2010. (Compl. 1 8, 10dn or about 2005, howevePlaintiff was diagnosed with
Lupus. (d. § 13). In or about 2008, Bendant Louis Armour, Plaintiff's manager, inquired as
to why Plaintiff “had to drink so much water.”Id( 1 19). Plaintiff &plained that “she had
Lupus and that it was necessary for her to keep her kidneys flushed.f Z0). In or about
January 2010, Defendant Armour was transtemed replaced with Defendant Matt Mahon,
who then became Plaintiff's manageld. (] 22).

In April 2010, notwithstanding Plaintiff's objgons, Defendant Mahon told Plaintiff that
she was being involuntarily transfed to a different office thawas near Monroe, New Jersey
(the “Monroe location”). Ifl. 11 25-29). Plaintiff had explaide¢o Defendant Mahon that she
required access to her doctors for her medioatlition and that the Mooe location would be
“difficult” for her. (ld. 11 26, 32). In response, DefendMdhon advised Plaintiff that the
Monroe location would be close tohame she had recently purchasetd. {f 23, 24, 33-35).
Defendant Mahon also told Plaintiff that sksould be reporting to her former manager,
Defendant Armour, at g@Monroe location. I¢. 1 30, 31).

The next day, however, DefemdaArmour advised Plaintifthat she would actually be
working in Trenton, New Jersey (the “Trenton loa”), instead of at the Monroe locationd (

1 39). The Trenton location is@v farther from Plaintiff’'s hme than the Monroe locatiord(

1 40). Nevertheless, Plaintiff perted to the Trenton location.ld( § 48). There, Plaintiff



alleges that Defendants failed to properly acatenher to the new location and “provide [her]
with the information necessary for hermiepare to service the Trenton aredd. {1 49-53).

In May 2010, Plaintiff met with Defenda®aul Heim, a district managerld.({ 63). In
that meeting, Plaintiff allegedly expressedittfiher medical needs could be accommodated
simply by transferring back to thert#ory near where she lived.” Id. 1 65). In response,
Defendant Heim, allegedly “dismissed any discussion of accommodating her medical needs” and
reiterated that her transfer was finald. (f 68). In response to Plaintiff's contention that she
“carried a greater workload thamer colleagues” in the Trenton location, Defendant Heim
offered a “new scheduling program . . . which wbrédsolve the workload disparities” after three
months. [d. 11 70-72). But the “scheduling disjpgr continued “until the date of her
termination in November 2010” because tm@w scheduling program was not implemented
while Plaintiff was employed by Xeroxld( 11 73-74).

In June 2010, after Plaintiff's request to “leathe field early due to . . . extreme pain,”
Defendant Armour “stated to Plaintiff that inetkouple of weeks since she had been transferred
to his territory, she had been sick a lot.1d.(f 81). Later, in September 2010, Defendant
Armour allegedly “expressed hissgileasure that Plaintiff had not returned his [telephone] calls”
even though Plaintiff had advideDefendant Armour that she cha medical appointment that
day. (d. 11 87-88). Also in September 2010, Piffirwas given the addkresponsibility of
servicing the account of another Customer BeriEngineer who had temporarily “went out on
disability.” (Id. 11 89-90). And in November 2010, evdough Plaintiff was scheduled to be
on vacation, Defendant Armour “calld’laintiff and told her that she needed to report to work”
because “it was the end of the month anderage was needed in the fieldld. (Y 96-97). In

response to Plaintiff's explanan that “she had a medicgbpointment for Monday, November



29,” Defendant Armour “asked &htiff to reschedule her meddil appointment and come to
work instead.” Id. 11 98-99). Plaintiff said she couldtrap so and explained that “she could
come to work on Tuesday, November 30id. {1 98, 100).

On November 30, 2010, Plaintiff was calledo a district office where Defendant
Armour informed her that Xerox was termimeagi her employment “due treduction in work
force.” (d. 11 104-105). Defendant Armour adviseairtff that she “needed to sign some
papers and then she could have [a] cle taer wherever she needed to gold. (I 111-113).
Plaintiff alleges that Defendadrmour “utilized undue influence ancoercion to force Plaintiff
to sign an alleged General Release on the spud’thus “pressured Praiff into signing the
General Release without giving heam opportunity to review it.” Id. 11 118-119). Defendant
Armour then escorted Plaifitout of the office. [d. § 125). Plaintiff wa allegedly fifty-six
years old when Xerox terminated held. (] 9).

In April 2011, Plaintiff filed ths action against Defendantstime Superior Court of New
Jersey, Bergen County, allegitige following seven counts: vitions under the New Jersey
Law Against Discrimination (Counts One & Two)gthinenforceability of the “General Release”
(Count Three); Defendant Xerox’s liability undespendent superior (CouRbur); violation of
company policy (Count Five); viation of public policy (Count 8); and, intentional infliction
of emotional distress (Count Seven). (Remadvatice at 2; Compl{{ 133-218). Defendants
subsequently removed the action to this Courthlenbasis that Plaintiff’'s complaint asserts a
federal question under 28 U.S.C. 8 1331. (Removal Notice at 3).

Specifically, as a basis for removal, Defendam$serted that Coutitree of Plaintiff's
complaint “alleges violations of the federal Older Workers Benefit Protection Act, 29 U.S.C. §

626(f)” (the “OWBPA") and “seeks hef under that federal law.” Id. at 2). In further support



of removal, Defendants referenced Plaintitiliegation in Count Six “that she was wrongfully
discharged in violation of the public policies leodied in Title VII of the Civil Rights Act of
1964 . . . and the Americans with Disabilities Act . . .1d. &t 3).

Thereafter, Defendants filed a motion to dssnunder Federal Rule of Civil Procedure
12(b)(6). (D.E. 5). But, before ruling on Datlants’ motion to dismiss, the Court invited the
parties to submit additional briefing as to wieztthis Court has subjematter jurisdiction over
Plaintiff's claims (D.E. 19), which the parsieaccordingly provided to the Court, (D.E. 22,
Plaintiff's Letter Brief on SubjecMatter Jurisdiction (“Pl. BIJ Br.”); D.E. 23, Defendants’
Letter Brief on Subject Matter Jsdiction (“Def. SMJ Br.”)).

Because Defendants, as the removing party, have failed to meet their burden in
establishing that this Court has subject mattasgliction, the Court must remand this action to
state court.

[I1. Legal Standard

Removal of a state court actitm federal court is proper onlfthe federal court would
have had original jurigdtion over the matterSee28 U.S.C. § 1441(a)-(b). “In order to provide
a federal forum for plaintiffs who seek to vindte federal rights, Conggs has conferred on the
district courts originaljurisdiction in federaljuestion cases . . . ."Exxon Mobil Corp. v.
Allapattah Services, Inc545 U.S. 546, 552 (2005). 28 U.S81331 provides that the “district
courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or
treaties of the United StatesSection 1331's “all civil actions &ing under” language “has been
interpreted to ensure that only cases ‘in which a well-pleaded complaint establishes either [1]
that federal law creates the cause of action otHa{ the plaintiff's rightto relief necessarily

depends on resolution of a subsi@nquestion of federal law’ eoe into federal court under the



court’'s federal question jurisdiction.’Landsman & Funk PC v. Skinder-Strauss Assd@40
F.3d 72, 82 n.8 (3d Cir. 2011) (quotiRganchise Tax Bd. of State of Cal. v. Constr. Laborers
Vacation Trust for S. Cal463 U.S. 1, 27-28 (1983)).

Under this “well-pleaded complaint rule,” the plaintiff is “the master of the claim” and
“he or she may avoid fedd jurisdiction by exclusive reliance on state lavCaterpillar Inc. v.
Williams 482 U.S. 386, 392 (19873ee also Goepel v. NaRostal Mail Handlers Union36
F.3d 306, 310 (3d Cir. 1994) (“The presence osealbe of federal-question jurisdiction is
governed by the ‘well-pleaded cotamt rule’ . . . . The rule makes the plaintiff the master of
the claim . . . .”) (intaral quotations omitted).

Notably, federal jurisdiction is available whehe claim “is ‘really’ oneof federal law.”
Franchise Tax Bd.463 U.S. at 13. The Third Circuit has explained thatdtestause of action
is ‘really’ a federal cause of &a@n which may be removed to fadé court if the ‘federal cause
of action completely preempts . [the] state cause of action.Goepe] 36 F.3d at 310 (quoting
Franchise Tax Bd.463 U.S. at 13). This principls known as the “complete preemption
doctrine” and is “a distinct concept from ordinary preemptio@depe) 36 F.3d at 310 (internal

quotations omitted).

! “Congress also has granted district courts original jurisdiction in civil actions between citizefisrehtStates,
between U.S. citizens and foreign citizenshyiforeign states against U.S. citizen&%xon Mobil Corp.545 U.S.

at 552 (citing 28 U.S.C. § 1332). The Third Circuit “require[s] the party seeking to remove to federal court to
demonstrate federal jurisdiction.Kaufman v. Allstate New Jersey Ins. Cs61 F.3d 144, 151 (3d Cir. 2009). In

this action, Defendants have alleged jurisdiction unddd.Z3C. § 1331. Indeed, Defendants’ basis for removal is
federal question jurisdiction and Defendants have not otherwise argued that diversity jomisdigtioper. $ee
Removal Notice at 3 (“Plaintiffs Complaint . . . asserts a federal question under 28 U.S.C. § 1331 and is removable
under 28 U.S.C. § 1441(b)"); D.E. 23, Def. SMJ Br., at 1 (“[T]his court does have proper jurisdiction pursuant to 28
U.S.C. § 1331 because Plaintiff is atisg claims under federal law . . . .")).

2 “This same principle has been referred to elsewhetieeasrtful pleading doctrine’, under which a court will not
allow a plaintiff to deny a defendant a federal forum when the plaintiff's complaint contains a federal claim ‘artfully
pled’ as a state law claim.Goepe) 36 F.3d at 311 n.5.



Finally, the Third Circuit “require[s] the party seeking to remove to federal court to
demonstrate federal jurisdiction.Kaufman v. Allstate New Jersey Ins. Cabl F.3d 144, 151
(3d Cir. 2009). Under Federal Ruwé Civil Procedure 12(h)(3), ijf the court determines at any
time that it lacks subject-mattgrrisdiction, the court must disss the action.” Furthermore, a
federal court must raise the subject matter jurisdiction incgugy spontevhen subject matter
jurisdiction is in question.See Shaffer v. GTE North, In284 F.3d 500, 502 (3d 2002) (“[W]e
raise[] the matter [of subject mattpirisdiction] sua sponte-as @y court is obligated to do
when subject matter jurisdiction is question.”). Indeed, “faihe to challenge removal cannot
confer subject matter jurisdiction which it doest otherwise possesgan the federal district
court.” See Medlin v. Boeing Vertol €620 F.2d 957, 960 (3d Cir. 1980).

Moreover, “[b]ecause lack of jurisdiction waunake any decree in the case void and the
continuation of the litigation in federal coumtitile, the removal statute should be strictly
construed and all doubts resetlin favor of remand.”Brown v. Francis 75 F.3d 860, 864-65
(3d Cir. 1996) (internal quotations omittedge also Horizon Blue Cross Blue Shield of New
Jersey v. East Brunswick Surgery C823 F.Supp.2d 568, 572 (D.N2009) (“Generally, a
party seeking removal faces an uphill battlesastion 1441 must be strictly construed against
removal.”).

V.  Discussion

Defendants argue that the Court has jurtsolic over this action because Plaintiff is
asserting claims under the OWBPA. (Def. SMJ &r1). Specifically, Defendants argue that
“Plaintiff is in fact seeing affirmative reliainder OWBPA” because, in her complaint, Plaintiff
alleges that the “General Release does not theetequirements of the Older Workers Benefit

Protection Act or the Age Discrimination in ptoyment Act.” (Def. SMJ Br. at 2 (quoting



Compl. T 182)). The Court therefore interprBisfendants’ argument to mean that Plaintiff's
claimis, on its face, a fieral cause of action.

Furthermore, Defendants argue that Plaintifstriae challenging the enforceability of the
“General Release” under the OWBPA because,afdiin’t, she would be “required to repay all
of the salary continuation she ree for signing the General Releasad [would be]
responsible to pay all of Defendta’ legal costs and attorneyi®es in defending [a] lawsuit.”
(Id. at 2-3). Defendants argue thhis explains why Plaintiffrelies so heavily on OWBPA in
her Brief in Opposition to the Motion to Disssi, where she asserts that the Release is
‘unenforceable on its face’ because it allegetties not comply with OWBPA . . . ."Id( at 3).
Defendants also argue that this is why Plairtiff not move to remand this action or move to
amend her complaint.ld; at 3, 5).

Plaintiff, however, submits that “this mattgmould be remanded to the Superior Court of
New Jersey.” (Pl. SMJ. Br. at 1). Plaintifigaies that she has not asserted claims under federal
statutes in her complaint, but rather has refer@raertain federal statutes as evidence of public
policy. (d. at 2). Specifically, Plaintiff argues that Count Three is a common law claim and she
referenced the OWBPA as evidence of public pdiiat the “General Release” is unenforceable.
(Id.). Similarly, in Count Six, Plaintiff argues that Title VII of the Civil Rights Act of 1964 and
the Americans With Disabilities Act are alsited as references to public policyd.). Plaintiff
accordingly asks the Court to remahds action to state courtld( at 4).

The Court finds that Plairti has not actually alleged waiolation of the OWBPA.
(Compl. 91 170-193). Rather, in Count ThreaimRiff's complaint alleges that “Defendants
used undue influence and coercion to impel Ef&ito sign the General Release . . . . The

General Release signed byailiff is, therefore, ungforceable . . . .” Ifl. T 193). Plaintiff



explains that the OWBPA is referenced, “notasubstantive cause oft@n, but as evidence of
public policy in support for Plaintiff's claim #t the General Releashe signed . . . is not
enforceable.” (Pl. SMJ Br. at 2). It was Plaintiff's prerogative to assert that Defendants’ actions
were improper under the OWBPA, but Pldintiid not confine her claims as sucBee Williams

v. Township of MiddleNo. 08-4705, 2010 WL 3502701, at *2 (D.N.J. Aug. 30, 2010) (“Even
though the events described iraipkiff's complaint could als@ossibly support federal . . .
claims, it is plaintiff's prerogative tassert, or not, such claims."gtate of N.J. v. City of
Wildwood 22 F.Supp.2d 395, 401 (D.N.J. 1998) (“Evethnd facts in plaintiff's complaint could
establish a federal cause of action, the plfmtchoice to proceed opurely state-law grounds

in state court must be respected.”).

Furthermore, Defendants’ relie@ on Plaintiff’'s allegation #t “Defendants did not give
Plaintiff forty-five . . . days to consider the Gal Waiver before signing it” is unpersuasive.
(Def. SMJ Br. at 2 (quoting Compl. T 183)). fBedants argue that “the is no requirement
under New Jersey state law that an individual wergd5 days in which toonsider a release.”
(Def. SMJ Br. at 2). Defendantiserefore suggest th&aintiff must bebringing a claim under
the OWBPA, which has this 45-day requiremer8ed id.. This argument, however, is entirely
appropriate as a defense in state court bedalasetiff concedes that Count Three is a common
law claim under state law.SéePIl. SMJ Br. at 2-3 (explainingdh Plaintiff filed a “common law
claim that the General Releasdl@intiff signed . . . is unenfaeable” and that the “causes of

action in the instant matter . . . arise from state la . .”)). Moreover, it is conceivable that

% In briefing their motion to dismiss, Defendants asserted that “OWBPA applies only to claimshenéederal
ADEA” and that “Plaintiff is not asserting an ADEA claim(D.E. 10, Defendants’ Reply Brief, at 5). Indeed,
District Courts have “concluded that the OWBPA's vegiivequirements do not create an independent cause of
action.” Baker v. Washington Group Int'l, IncNo. 06-1874, 2008 WL 351396, at *2 (M.D.Pa. Feb. 7, 2008)
(collecting cases finding that OWBPAWwaiver requirements do not create an independent cause of action). The
Court need not readhis issue, however, because the Court findsPteintiff did not asserany federal causes of
action in her complaint.



Plaintiff set forth the requirements of the ®GWA to help illustrate the policy behind the
OWBPA. See Brown75 F.3d at 865 (“[T]he removal stagughould be strictlgonstrued and all
doubts resolved in favor of remand.”). SimilafBgfendants argue that Ri&ff's allegations of
“unlawful actions” (Compl. 1 198 192) and “unlawful acts”I¢l. T 191) supporthat “Plaintiff

is relying upon OWBPA.” (Def. SMBr. at 2). These general allegations, however, are entirely
consistent with Plaintiff's contention thabGnt Three is a common law claim under state law.
See Brown75 F.3d at 864-865.

To be sure, Plaintiff also f&rences federal statutes @ount Six of her complaint.
(Compl. 1 211). There, Plaintiff alleges that tegmination “was in violation of a clear mandate
of public policy againsdiscrimination on the basis of a disalyilas described in such sources as
Title VII of the Civil Rights Act . . . andhe Americans with Disabilities Act.”Id.). Plaintiff,
however, unequivocally asserts that the “causestaraim the instant matter . . . arise from state
law and are not within the small categorycakes that arise under federal lawd. &t 3-4). The
Court agrees. These references are insuffidienconfer federal jurisdiction and the Court
refuses to create a federal cause of action h&ee Brown v. Parsons Inspectidfo. 12-1652,
2012 WL 4955252, at *3 (D.N.J. Oct. 16, 2012) (“Pldins the ‘master othe complaint,” . . .
and he has given no indioati that he wishes to puswa federal . . . claim.”see also JVC
Americas Corp. v. CSX Intermodal In@92 F.Supp.2d 586, 592 (D.N.J. 2003) (“Generally,
federal courts have found thedises should be remanded when fadaw is merely ‘referenced’
or ‘mentioned’ in the claim.”).

Nevertheless, even if a plaintiff has not stk a federal cause of action on the face of
the complaint, the Supreme Court has ruled federal jurisdiction may be available in the

following two situations: (1) if “itappears that some substantial, disputed question of federal law

10



is a necessary element of onetbé well-pleaded state claims” or (2) if it appears that the
plaintiff's claim “is ‘really’ one of federal law.”See Franchise Tax Bdi63 U.S. at 13Scott v.
Sysco Food Serv. of Metro New York, L. o. 07-3656, 2007 WL 3170121, at *3 (D.N.J.
Oct. 26, 2007). Defendants, however, have failedrgme, much less persuade this Court, that
either situation exists hereS€egenerallyDef. SMJ Br.).

For instance, to show that Plaintiffsagh is “really” a federal cause of action,
Defendants would have to show that there fisderal cause of action that completely preempts
any state cause of actionSee Goepel36 F.3d at 310. But Defendants do not raise any
preemption argument whatsoeveGeé generallypef. SMJ Br.);Cf. Scott 2007 WL 3170121,
at *3 (explaining that removing party had argued that federal jurisdiction was proper because
there was a substantial, contested federal iaadfor because the complete preemption doctrine
was satisfied). As the removing party, Defendamtge that federal jurisdiction is proper and
therefore “bear[] the burden of prong that jurisdiction exists."Boyer v. Snap-On Tools Coyp.
913 F.2d 108, 111 (3d Cir. 1990). GivBefendants’ silence with spect to the two situations
described by the Supreme CourtHranchise Tax Bd.the Court finds that Defendants have not
met their burden of proving that federal jurisdiction exiss®e463 U.S. at 13Brown 75 F.3d
at 865.

Finally, as Defendants correctly observe, ®i#fidid not amend her complaint or move
for remand. (Def. SMJ Br. at 3, 5). But thisedanot permit the Court to infer an affirmative
federal claim where there is nong8ee Williams2010 WL 3502701, at *3 (remanding action to
state court because complaint lacked “an affirmative federal claim,” even though “Plaintiff did

not amend his complaint” and “also did not move for remand”).

11



In short, Plaintiff has given no indicationathshe actually wishes to pursue a federal
cause of action for either Count Three or Count SBee( e.g.Pl. SMJ Br. at 3 (“The causes of
action in the instant matter . . . arise from state. . . .”)). Under the “well-pleaded complaint
rule,” the plaintiff is “the master of the ctaf and “he or she may avoid federal jurisdiction by
exclusive reliance on state lawCaterpillar, 482 U.S. at 39%ee also Parsons Inspectjd012
WL 4955252, at *3 (“Plaintiff is the ‘master of the complaint’ . . . and he has given no indication
that he wishes to pursue a federal claim.”) (citations omitted)scotf 2007 WL 3170121, at *3
(“Insofar as Plaintiff has not ‘omittfed] to plead necessary federal questions’ but rather has
chosen to abandon this federal claim, thereno basis for federal question jurisdiction.”)
(quotingFranchise Tax Bd463 U.S. at 22)) Accordingly, the Court must remand this action to
state court.See Bromwell v. Michigan Mut. Ins. C15 F.3d 208, 214 (3d Cir. 1997) (“[W]hen
a federal court has no jurisdiction of a caseaesd from a state court, it must remand and not
dismiss on the ground of futility.”).

V. Conclusion
For these reasons, the Court dismisses tHfaincomplaint for lack of subject matter

jurisdiction and remands this matter to thg&rior Court of New Jersey, Bergen County.

s/Esther Salas
Esther Salas
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