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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MARCO MINUTO
Civil Action No. 11-3391 (ES)
Plaintiff,
V.

GENESISADVISORY SERVICES, INC. OPINION
and BRUCE FIXELLE )

Defendants.

SALAS, District Judge

Now pending before this Court is Defenddruce Fixelle (“Fixelle”) and Defendant
Genesis Advisory Services, Inc.’s (“Geneyigtollectively, “Defendants”) joint motion to
dismiss Plaintiff Marco Minuto’g"Plaintiff’) Complaint (D.E. 1)pursuant to Fed. R. Civ. P.
12(b)(6) for failure to state aam upon which relief can be gradte (D.E. 4). The Court has
considered the briefs submitted in support of and in opposition to the present motion, and decides
the matter without oral argumepursuant to Fed. R. Civ. P. 78(b). For the reasons set forth
below, Defendants’ motion to dismissGRANTED in part and DENIED in part.

l. Jurisdiction

The Court has jurisdiction over this matfursuant to 28 U.S.C. 8§ 1332 because the
parties are completely diverse, and the amdaumbntroversy exceeds $75,000.00, exclusive of
interests and costs.

. Background

Plaintiff is a resident of New Jersey. oi@pl. 1 1). Defendant Genesis is a Florida

corporation with its principal placef business in Naples, Florida.ld{. Defendant Bruce
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Fixelle is a resident of Florida. Hetlse sole managing member of Genesid.).(

Minuto was hired by Genesis tstart and manage a hed@end with the assets of
Genesis. I¢l. 1 6). Minuto was to establish a limited liability company (LLC) of which he would
be the sole managing membendd., On behalf of the LLCMinuto was to establish broker
relationships at large “bracket” banks on Wall Stre&t.).( Through those relationships, Minuto
was to exclusively trade sharesioitial public offerings (“IPO”). (d.). In short, the Genesis
business model was to generate large commis$ayritie brokers by tradg large volumes of
shares in exchange for access to IPO allocatiolts. (12). The more shares that are traded
with a broker, the larger the broker's commissionld.)( In turn, as the broker-trader
relationship strengthens, the size of IBMcations from the broker increasedd.)( Genesis
would purchase shares from a broker at one amceimmediately sell them to another broker at
the same price.ld.). A commission of six cents per shahowever, is paid to each the buying
and selling broker. Id.). Hence, a new trader attempting to build multiple relationships can
quickly lose money waiting for the next IPOId.J. Once the broker/trader relationship reaches
the point where sizable allocations are receiorceach IPO that is underwritten, however, the
relationship becomes profitableld. An initial $7,000 draw wagiven to Minuto to cover the
initial stage of the relatieship-building process.Id. § 13).

Minuto’s employment with Gers#s began on February 3, 2011.1d.(f 6). As
compensation for his employmern¥linuto received a “draw,” oan advance on his future
earnings, of $7,000 per monthld.(Y 10). Fixelle had estimated that depending on Minuto’s
progress, it would take between three and sxtims before Minuto would earn money equal to
or in excess of this draw.ld(). Once Minuto reached the $7,0tbBeshold, he was to be paid,

on a monthly basis, the highertbie draw or forty peent of the net profit and loss (“P&L") of



his transactions for the monthid.). Fixelle represented to Minutbat the other gty percent of

the P&L was kept by Genesis to pay for rent, readato office administrators, licensing fees,
trading platform fees, back office fees, and other expens#sy 11). Fixelle further explained,

it was also kept as capital to purchase adidsseck, and was warranted because Genesis took
sixty percent of the riskn connection with tding transactions.Ild.). Minuto was responsible
for forty percent of the lossesld().

One of the largest investors in Genesis es\Wolfson Family, which entrusts Genesis to
manage a large amount of family assetsl. { 7). In connection with his employment, and at
the direction and approval of Fixelle, Mioutreated Wolfson Capital Management, LL@. {

8). That company served as the vehicteulgh which Minuto executed his tradegd.)

Within several weeks of starting at Genedisnuto established bker relationships at
Goldman Sachs, JP Morgan, Deutsche Bank, iCgdsse and Bank of America Merrill Lynch.
(Id. 1 12). Minuto was able to opéroker accounts at these bankd abtain IPO shares, called
“allocations”, because of his personal contacts within the barikg. Minuto claims that his
personal contacts were one of the princigasons he was hired by Genesikl. { 9). Minuto
was able to open a trading account at GoldmansSaamotoriously difficult bank with which to
establish a trading relationship.”ld(). Minuto was the only Genesis employee who had
coverage at Goldman Sachdld.). Minuto later learned thdtixelle had been blacklisted by
Goldman Sachs many years earlield.)( Fixelle told Minuto in a text message: “My name is
no good there.” I¢.).

On March 10, 2011, the Hospital CorporationAmfierica (“HCA”) issued an IPO which,
according to Minuto, was to be “the largesivate equity backed IPO in history.”Id( § 15).

Michael Coticchio (“Coticchio”), a “de facto” mmager of Genesis, told Minuto that Senator



Frist's family owned HCA, and suggested jokinghat Minuto should ask the family for IPO
stock. (d.). It appears that Coticchio was unaware that Minuto actually knew the Frist family.
(1d.).

Minuto contacted Senator Frist's speech writéd.).( As a result of that contact, Minuto
was able to secure 200,000 shares of HCA #eock through Bank of America Merrill Lynch.
Fixelle and Minuto’s cowkers were elated.ld. { 16, 17). Accordingp Minuto, Genesis was
not accustomed to receiving such a large block of IPO shdceg] 18).

On March 1, Fixelle asked Minuto to atteimp acquire an additional 100,000 HCA IPO
shares, for a total d300,000. Minuto succeededId(q 19). The next day, Fixelle informed
Minuto that he would be takinpe additional 100,000 shares fos Bibn, Coticchio, and himself.
Minuto responded by e-mailing Fixelle’'s son to tell him that he did not agree to be excluded
from the additional 100,000 sharesd.).

The next day, Fixelle told Minatthat if he wanted to remain employed at Genesis he
would have to learn to “give a little back.1d( 21). Minuto respondetiat he was unaware of
any other instances in the office where an employe®e shares he acquired to another coworker
and alleges that, in his experience, coworkers typically did not give each other a portion of their
earnings. Ifl.). Fixelle “threw Minuto out of his ofie, but then almost immediately apologized
and agreed that Minuto shoukdep the 100,000 shares.ld.j. Fixelle then asked whether
Minuto could increase the IPQlacation to 500,000 shareslid(. The next day Minuto was
successful, bringing his total allocation to 700,000 IPO shatés. (

The morning on which HCA was to trade,io acquired additional shares, putting the
total allocation at 1 million sharesld({ 22). The shares were purchased at $30 per share, and

sold at $31.20 per shareld.j. Minuto’s gross profit on the IPO offering was $1,120,000. This



was in addition to the profit on other temithat he execudan March 2011. I¢l.).

The day after the HCA IPO closed, FixelledaMinuto travelled to Chicago for business
meetings. Ifl. 1 24). During that tripFixelle attempted to conwte Minuto that the Wolfson
Family was partly responsibl®r Minuto being allocated a laegblock of HCA IPO shares.
(Id.). Minuto assured Fixelle that the shamesre received solely because of Minuto’'s
relationship with Senator Frist’s officeld(). “Fixelle was compelled to agree, because he had
been privy to several conversations betweenutti and Senator Frist's speech writer, in which
she agreed to ‘open thght doors’ for Minuto.” [d.).

Several days after the HCA IPO traded, Coticchio asked Minuto for $100,000 for having
mentioned the HCA IPO to Minutold( 9 26). Coticchio then sugsfed Minuto give Coticchio
$50,000 and the other $50,000 would come from Fixelld.). (Minuto did not agree to make
the payment to Coticchio.ld).

“In April, Fixelle called Minuto irto his office for a meeting.” Id. T 25). Fixelle once
again told Minuto that if he expected to rematnGenesis he would have to “give backld.)
Fixelle again asked Minuto if he thought thia¢ Wolfson Family was responsible for his HCA
IPO allocation. I@d.). Minuto answered “no.” 1d.). Fixelle then suggested that the Wolfson
Family was ten percent responsible for the allocationd.).( Minuto disagreed. Id.).
Nevertheless, Fixelle dictated tHdinuto would have to give thiamily ten percent of the total
net profit from the HCA deal.ld.). When Minuto protested, Fixeltold Minuto that he needed
to at least give $75,0001d().

On or about April 5, 2011—after all trades for the month of March had been executed,
booked and settled—Minuto requested March P&L statement. Id. § 27). Minuto alleges

that, according to his P&L statements &L for the month of March was $448,899.77d.)(



Minuto alleges that Fixelle and Genesis imprtpdeducted $75,000 to be paid to the Wolfson
Family. (d.).

At Genesis, paychecks are distributed to @ygés on the fifteenth of each month for the
past month’s P&L. I¢fl. § 28). On April |4, Fixelle suggested to Muto that he leave his
money in the company.ld)). Minuto had never heard of thieing done at Genesis, and did not
understand how leaving the moneyGenesis could benefit himld(). Minuto refused to keep
his money in the companyld( 1 29).

On April 14, 2011, Minuto called his broker @bldman Sachs, Sara Naison-Russell, to
inquire about opening a cash agob with approximately $250,000.1d( § 30). The broker
allegedly told Minuto that she wouldve to do more business with himld.J. When Minuto
told Fixelle about the good news, akeges that Fixelle said thhe would not allow Minuto to
open the cash accountd.(f 31).

April 15, 2011 was payday at Genesifd. {[ 33). By 3:00 p.m. Minuto had not received
his check. Id.). Later that afternoon, ¥¢lle called Minuto into his office, and he handed
Minuto an “adjusted” P&L statemenhewing a payment amount of $432,017.11d.)( As
previously stated, Minuto allegehat his March P&L was $448,899.771d.(f 27). Minuto
alleges that the P&L was “fraudulently doctored to reduce the true compensation to which
Minuto was entitled.” 1@d.). During that same meeting, Fibeefurther stated that he did not
have the money to pay the full check, but tietvould give Minuto $150,000 and the rest would
be paid the following Monday or Tuesdayd.).

The following Tuesday, Fixelle provided Mito with another check—but only for
$100,000igd. 1 34); as opposed to $150,000. As of thet, Minuto had only received $250,000

of the total compensation allegedly due hirtd.)( Minuto assumed that Fixelle did not have the



remaining money but that it would be paid him the next da). (

On that same day or some time soon a®nuto recalled Coticchis earlier request for
$50,000. Minuto wondered whether Fixelle hgiden Coticchio the $50,000 even though
Minuto had never agreed to it.ld( { 35). Minuto sent a text message to Fixelle, asking to
discuss Coticchio so that “they cdujet Coticchio ‘squared away.”1d(). Thereafter, allegedly
under pressure from Fixelle and CoticchMinuto decided to pay Coticchio $25,000 “for
nothing.” (d.). When he later told Coticchio thae would pay him $25,000 rather than the
$50,000 Coticchio requested, Coticchio informMddhuto that Fixelle had already earmarked
Minuto’s $50,000 to pay for Coticchio’s $50,00estment in an upcoming IPOLd).

When Minuto confronted Fixelle aboutetlsupposed $50,000 agreement, Minuto alleges
that Fixelle “falsely stated” #t Minuto had agreed that Minuteould “match whatever Fixelle
gave Coticchio.” Id. 1 37). Minuto alleges that he newagreed to such an arrangemeritl.)(
Fixelle then stated that he was goittgmake an “executive decision.”ld(). Fixelle stated:
“Here is whats gonna happen, [Gumthio] is gonna get the $50,000.”Id(). Minuto responded
“No, he’s not.” (d.). When Minuto continued to refuse pay Coticchio $50,000 of Minuto’s
compensation, Fixelle told Minuto: “Well theget out, you're not getting your money, you're
fired.” (l1d.).

As Minuto gathered his belongings, Fixellegedly shouted profanities and told Minuto
that he would never see anyho$ money and the money he warseady paid would be spent on
attorney’s fees. Id. 1 38). Subsequent to the firing, Fixedllegedly contacted most if not all of

Minuto’s brokers “and falsely denigrated Minuto to themd. { 55).



[I1.  Legal Standards

A. Rule 12(b)(6)

On a motion to dismiss pursuant to Rule 1@&}])“courts are required to accept all well
pleaded allegations in the complaint as true @rav all reasonable infenees in favor of the
non-moving party.” Phillips v. Cnty. of Allegheny15 F.3d 224, 234 (3d Cir. 2008urrell v.
DFS Servs., LLC753 F. Supp. 2d 438, 440 n.1 (D.N.J. 201@)dimg that contrdictory factual
assertions on the part of defendants musghered). Courts must “determine whether, under
any reasonable reading of the complairg, Bhaintiff may be entitled to relief.Pinker v. Roche
Holding Ltd, 292 F.3d 361, 374 n.7 (3d Cir. 2002). Batcomplaint “must contain sufficient
factual matter, accepted as trte,state a claim to relief that is plausible on its faceB&ll Atl.
Corp. v. Twombly 550 U.S. 544, 570 (2007). Determigp whether the allegations in a
complaint are “plausible” is “a context-specific tdbkt requires the restving court to draw on
its judicial experience and common senséshcroft v. Igbgl 129 S. Ct. 1937, 1950 (2009).
“Courts are not required to creditld assertions or legal conclusions draped in the guise of
factual allegations."McCargo v. Hal] No. 11-553, 2011 WL 6725613, fD.N.J. 2011) (citing
In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1429 (3d Cir. 1997)). A pleading that
offers “labels and conclusions” ar “formulaic recitation of thelements of a cause of action
will not do.” Igbal, 129 S. Ct. at 1949 (citations omdje Additionally, in evaluating a
plaintiff's claims, generally “acourt looks only to the factslaged in the complaint and its
attachments without referencedther parts of the record.Jordan v. Fox, Rothschild, O’Brien
& Frankel, 20 F.3d 1250, 1261 (3d Cir. 1994).

“As a general matter, a district court ngi on a motion to dismiss may not consider

matters extraneous to the pleadings. However, an exception to the general rule is that a



documentintegral to or explicitly reliedupon in the complaint may be considered without
converting the motion [to dismiss]tonone for summary judgmentDiFronzo v. Chioverp406

F. App’x 605, 607 (3d Cir. 2011) (citinign re Burlington CoatFactory Sec. Litig.114 F.3d at
1426 (alteration and emphasis in original)Any further expansion beyond the pleading,
however, may require conversion of thetion into one for summary judgment.

In Twombly the Supreme Court set forth the ‘ydébility” standard for overcoming a
motion to dismiss. It refined this approachlgbal. A complaint satisfies the plausibility
standard when the factual pleadings “allow[] the court to draw the reasonable inference that the
defendant is liable for the misconduct allegethbal, 129 S. Ct. at 1949 (citinfwombly 550
U.S. at 556). This standard requires showing &tban a sheer possibilitgat a defendant has
acted unlawfully.” 1d. A complaint that pleads facts “merely consistent with a defendant’s
liability, stops short of the line between possibiatyd plausibility of entiement of relief.” Id.
(quotingTwombly 550 U.S. at 557).

With this standard in mind, the Court aymds the parties’ guments on dismissal.

V. Analyss

Defendants move to dismiss the followiotpaims: Count One (alleging common law
fraud); Count Two (alleging breach of contdacCount Three (alleging breach of the implied
covenant of good faith and fair dealing); Courdur (alleging intentinal interference with
prospective economic advantage); Count Filkedang defamation); md Count Six (alleging
unjust enrichment). The Court wilbw address each claim in turn.

1. Count One: Fraud
Even accepting the facts of Plaintiff's Comptaas true, the Courtrfds that Plaintiff has

failed to sufficiently allege a plausible clainr flaud. The five elemés of common law fraud



are: “(1) a material misrepresatibn of a presently existing past fact; (2) knowledge or belief
by the defendant of its falsity; (3) an intentittvat the other personlyeon it; (4) reasonable
reliance thereon by the other person; and (5) resulting damagestihari v. Weichert Co.
Realtors 691 A.2d 350, 367 (N.J. 1997).

Defendants argue that Minuto has failed stfficiently allege facts to support the
existence of a material misrepentation, fraudulent intent, reliance, and damages. (Moving Br.
at 6-10). Plaintiff responds that he has sudftly alleged a plausie claim for common law
fraud and points to several specific allegationthan Complaint for support. (Pl. Opp. Br. at 2-
4).

Here, Minuto offers allegations from the Complaint that satisfy every element of the
claim except the secondeehent—*knowledge or belief by the fdadant of its falsity.” For the
first element, he alleges the misrepresentatitve (Yould be paid fortpercent of his P&L"),
who made it (Fixelle) and when it y@ened (at the time he was hiredgeéCompl . 1 10, 40).

He also provides sufficient facto support the third element—"artention thathe other person
rely on it"—because it is reasonaltb infer that Fixelle wouléthtend for Minuto to rely on the
promise of the terms of employment when d¢desng and ultimately accepting the offer of
employment. Indeed, this inference is suppobed/inuto’s allegation thabe was hired partly
because of his extensive personal contadts. 1(9). As to the fourth element, Minuto clearly
relied on the statement because he became ploye of Genesis and traded IPO shares on its
behalf. Finally, the alleged dages include, at the very leabis remaining compensationld(

1 44). However, Minuto has failed to demonstithtd Fixelle had knowledge of the statement’s
falsity. See Gennayi691 A.2d at 367 (the second elemehtommon law fraud requires the

speaker’s knowledge of the statement’s falsifijiere are no clear allegations that Fixelle knew
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that he would not pay Minuto forty percent lols P&L. Moreover, the Complaint does not
include allegations from which ¢hCourt could plausibly infer théhe practice at Genesis is to
promise a particular compensation package andrbeperform on that pmise. Indeed, even
if such an inference could be made, it would Goniith Minuto’s allegation that he is unaware
of anyone else at the office who had been édke “give back” to Genesis or share with
coworkers. Id. 9 21, 28). In other words, as currerplgad, the Complaint suggests that it is
not Genesis’s common practice poomise a particular compsattion structure and then not
perform on that promise. Therefore, as theently drafted, the Complaint fails to allege that
Fixelle or Genesis had knowledge or beliethad falsity of Minuto’s compensation package.

Based on the foregoing analysis, Count Omecommon law fraud is dismissed without
prejudice. Plaintiff is grantectave to file an amended complaint within thirty days to cure the
deficiencies identified abover by motion to amend the compitif discoveryreveals facts
relevant to the deficiencies identified abdve.

2. Count Two: Breach of Contract

Accepting the facts of Plaintiffs Complaint &sie, the Court finds that Plaintiff has
sufficiently alleged a plausible claim for breachamintract. To state a claim for breach of
contract, a plaintiff must allegeufficient facts to demonstrate th@f the parties entered into a
valid contract; (2) defendant failed to perform his obligations under the contract; and (3) that
plaintiff sustained damages as a result of the bradahnphy v. Implicito 920 A.2d 678, 689
(N.J. Super. Ct. App. Div. 2007) (citation omitted).

Defendants argue that Count Two should Emiised because Plaintiff has failed to

demonstrate that there was a valid and enfoteeabntract. (Moving Br., D.E. 4-1, at 10).

! Plaintiff should be cognizant of the fact that any fuplemdings will be subjected to scrutiny under Federal Rule
of Civil Procedure 9(b), which imposes a heightened pleading requirement concerning allefdtardsover and
above that required by Rule 8(a).
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Specifically, Defendants ccend that Plaintiffs do not allege tfm of the contract (written or
oral), the term of employmentjinuto’s responsibilities, how owhen Plainfif would perform
tasks, and how his work would be evaluatdd. 4t 11). Plaintiff argues that he does not have to
provide such specificity at this stage ofetlitigation and, evenos an essential term—
compensation—was present and clearly defined in the Complaint. (Pl. Opp. Br., D.E. 5, at 5).

“Parties create an enforceable contracemthey agree on essential terms and manifest
an intent to be bound to those term&Veichert Co. Realtors v. Rya08 A.2d 280, 284 (N.J.
1992) (internal quotes and cites omitted). The T@irduit has held that the form of a contract
need not be pled in the Complaint to withstd@¢b)(6) scrutiny, even when a written contract is
statutorily required, if sulegjuent actions indicate thexistence of a contract.Jame Fine
Chemicals Co., Inc. v. Hi-Tech Pharmacal Co., |dd. F. App’x. 602 (3d Cir. 2002).

Here, Plaintiff alleges that “Genesis conteattvith Minuto and agreed to pay him forty
percent of his monthly P&L.” (Compl. | 46). Ashc responsibilities, helearly states that he
was hired by Genesis “&tart and manage a hedge fund with éissets of Genasi He was “to
establish a limited liability ampany (LLC) in which he was the sole, managing member.”
Through the LLC, he “was to acquire broker relationships at largeket banks on Wall Street .

.. [through which he] was to exclusively trade shares of [IPO#]."{(6).

Throughout the Complaint, Minuto describis detail his work as an employee of
Genesis. And, tellingly, Defendants do not deny that such employment existed. Therefore, his
subsequent work for and intetans with Genesis and Fixelle sufficiently indicate the existence
of an agreement. Finally, as to the termenfployment, Minuto allegethat Fixelle estimated

that, depending on Minuto’s progress, it would take Minuto between three and six months before
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Minuto would earn money “equal to or excess of the draw.”Id. § 10). At the very least, this
indicates that Fixelle envisioned thdinuto would remain with Genesisrfat least six months.

Defendants’ reliance oBaer v. Chase392 F.3d 609 (3d Cir. 2004) angibholz v.
Hariri, No. 05-5148, 2011 WL 1466139 (D.N.J. Apr. 1812) to support theicontention that
Minuto must plead with significantly more specify is unpersuasive because both of those
cases dealt with summary judgment, whiomposes a higher standard on proving factual
allegations than Rule 12(b)(6).

For the foregoing reasons, the Court finds tRkintiff has alleged sufficient facts to
state a claim for breach of contr#icat is plausible on its face.

3. Count Three (Breach of the Implied Covenant of Good Faith and Fair Dealing)

Accepting the facts of Plaintiff's Complaint &sie, the Court finds that Plaintiff has
sufficiently alleged a claim for breach of the iegd covenant of good faith and fair dealing.
Every contract entered into undée laws of New Jersey cams an implied covenant of good
faith and fair dealing. Kalogeras v. 239 Broad Ave., L.L,R97 A.2d 943, 953 (N.J. 2010).
“Good faith entails adherence to communitynsgi@ds of decency, fairness or reasonableness,
and requires a party to refrairofn destroying or injuring the rightf the other party to receive
its contractual benefits.” lliadis v. Wal-Mart Stores, Inc.922 A.2d 710, 722 (N.J. 2007)
(internal citations and quotationsnitted). “The party claiming breach of the covenant of good
faith and fair dealing ‘must provide evidencdfisient to support a cormasion that the party
alleged to have acted in badtfahas engaged in some condudttdenied the benefit of the
bargain originally intended by the partiesBtunswick Hills Racquet Club, Inc. v. Route 18
Shopping Ctr. Asso¢s864 A.2d 387, 396 (N.J. 2005) (citation and internal quotations omitted).

“A plaintiff may be entitled to riéef in an action under the covenahthe defendant acts with ill
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motives and without any legitimate purpose tstd®y the plaintiff's rasonable expectations.”
Wilson v. Amerada Hess Cor.73 A.2d 1121, 1130 (N.J. 2001). However, “bad motive or
intention is essential,” and “an allegation of bad faith or unfair dealing should not be permitted to
be advanced in the abstractd absent improper motiveld.

Defendants argue that Plaintiff has failed to allege sufficient facts to indicate the
existence of a contract and therefore Minu@a’gument about the implied covenant is moot.
(Moving Br. at 12). Alternatively, even assumitige existence of a contract, Defendants argue
that Plaintiff has failed to sufficiently allege that Defendants had “bad motive or intention.”
Plaintiff argues that he has suf@ntly alleged “bad motive or intention” and points to several
specific allegations in the Complaiior support. (Pl. Opp. Br. at 5-6).

The Court has already determined that riRithi sufficiently pled facts to support the
plausible existence of a contracTherefore, the Court need prdddress whether Plaintiff has
sufficiently alleged Defendants’ danotive or intention.Minuto states that the essential term of
the agreement was that,a@nhe reached the $7,000 thresholdwhse to be paid the higher of the
draw ($7,000) or forty percemdf his net P&L. (Compl. § 10). Thus, he had a reasonable
expectation that he would receive one of tilve amounts on a monthly basis. Defendants’ ill
motives and purpose to destroy Minuto’s reasonakjectations are demstrated by Plaintiff's
allegations that Fixelle (1) told Minuto he wduhave to give some of his money back to the
company if he wanted to remain at Genesds, 1 21, 25); (2) attempted to force Minuto into
paying $75,000 to the Wolfson Familyd.(f 25); (3) attempted to force Minuto into paying a
part of his compensation to Coticchiad.(f 36); (4) attempted to take 100,000 shares of the
HCA IPO from Minuto, d. T 20); (5) paid Minuto less than his expected P&dL, {f 33-34);

and (6) “doctor[ed]” Minuto’'s P&L so as tceduce the true compensation to which he was
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entitled, (d. {1 32). Further, as Minuto explains, ihgroper requests for ales or money were
not common to the office cultureld( 11 21, 28). Each of the foregoing allegations is sufficient
to demonstrate Defendant’s ill motive or inteot destroy Minuto’s xpectations as to his
income,i.e., forty percent of his net P&L.

Based on the foregoing, the Court finds thairRiff has sufficiently pled Count Three of
the Complaint.

4. Count Four (Intentional Interference with Prospective Economic Advantage)

Accepting the facts of Plaintiff's Complaint &sie, the Court finds that Plaintiff has
sufficiently alleged a claim for intentional imterence with prospective economic advantage.
The elements of an intentional interference claner “(1) a plaintiff's reasonable expectation of
economic benefit or advantage, (2) the defem'd knowledge of that expectancy, (3) the
defendant’s wrongful, intentionahterference with that expewicy, (4) in the absence of
interference, the reasonable probability tha ghaintiff would have eceived the anticipated
economic benefit, and (5) damages resglfrom the defendant’s interferencePrinting Mart—
Morristown v. Sharp Elec. Corp563 A.2d 31, 36-37 (N.J. 1989entral Lewmar, L.P. v.
Gentilin, No. 03-4671, 2005 WL 1308235, *4 (D.NJiine 1, 2005) (citation omitted).

In support of Count Four, PHiff alleges that “subsequemd Fixelle firing Minuto,
Fixelle contacted most if not aif [the] brokers and falsely degrated Minuto to them.” (Compl.

1 55). “In contacting the brokeend falsely denigtang Minuto to them, Fixelle intended to
destroy Minuto’s relationshipsiith these brokers in an effort to commandeer them for his
benefit and that of Genesis.Id({ 56). As a result, Minuto Bdbeen damaged “in that Minuto
no longer is able to do businesgwihese brokers. He has lodtfature business that he would

otherwise have been able to generate with theimd."|(57).
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Defendants argue that Plaintiff has failed to sufficiently allege the following three
elements of intentional interference withoppective economic advantage: (1) a reasonable
expectation of economic benefit or advametag?) the defendant’'svrongful, intentional
interference with that expectanand (3) damages resulting fratre defendant’s interference.
(Moving Br. at 15). SpecificallyDefendants argue that Plaifig allegation of a reasonable
expectation of economic benefit advantage is at most spediva because Plaintiff does not
name the specific brokers with whom he expetteldave relationships in the future, the nature
of those relationships and to what extent held¢®e certain of thexpected economic benefit.
(Id. at 15-16). Further, Defendants contend Biaintiff cannot prove that Fixelle’s conduct was
wrongful because Minuto does not provide spedifi@s to what Fixelle said to denigrate
Plaintiff's reputation. Id. at 16-17). Finally, Defendants amthat Minuto dog not sufficiently
allege damages. Plaintiff replies that hes Isafficiently pled these elements and points to
specific allegations in the Complaiior support. (Pl. Opp. Br. at 7-8).

Taking all of the allegations in the Complaa# true, the Court finds that Plaintiff has
sufficiently alleged “a reasonablexpectation of economic beiebr advantage.” Plaintiff
alleges that he “established broker coverag&aldman Sachs, JP Morgan, Deutsche Bank,
Credit Suisse and Bank of America Merrill Lynch(Compl. 1 9). Hevas able to open broker
accounts at these banks becausetisf‘significant personal coatts within the banks.” Id.).
These personal contacts “were one of thiadgal reasons he was hired by Genesisld.) (
Thus, he identifies the specific banks with white had relationshipgnd which relationships
Genesis recognized. In addit, he identifies a specific pon at Goldman, Sara Naison-
Russell, with whom he set up a $250,000 accountdrai“told Minuto that she would love to

do more business with him.”Id( § 30). That allegation alomedicates a prospective economic
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relationship with at lea®ne bank and brokeiSolutions Partnerdnc. v. ThomasNo. 09-4778,
2010 WL 2036139, at *3 (D.N.J. 201@)In this case, althoughfhomas does not allege
explicitly that he has a contraet relationship with South Jerselealthcare, he does allege that
he has a working relationship with it, suféat for him to reasonably expect economic
advantages.”). The cases on whiDefendants rely are inappositeSee, e.g., Novartis
Pharmaceuticals Corp. v. Bausch & Lomb, Jido. 07-5945, 2008 WL 4911868, at *7 (D.N.J.
November 13, 2008) (dismissing claim where miéfi failed to “identify one physician,
company, or other entity, with whom it currently does business, or has the reasonable
expectation of doing business in the futuré’glentine v. Bank of Americ&lo. 09-262, 2010
WL 421087, at *3-4 (D.N.J. Feb. 2010) (dismissing bank tellersagins as “speculative” where
plaintiff could not pointo specific relationsps or contracts).

As to whether Minuto has pléavrongful, intentional intedrence,” the Court is unaware
of any case in the Third Circuit or District of Nelersey that requires the actual content of the
statements to be pled at tisimge in the litigation. The Third Circuit case on which Defendants
rely does not appear giand for that propositionSee, e.g., American Nénnium Ins. Co. v.
First Keystone Risk Retention Group, In832 Fed.Appx. 787, 790-791 (3d Cir. 2009) (“AMI
makes only a bald assertion that the RRG’s condas intentional, andoes not allege facts
that could substantiate the necessary existenomatife.”). Indeed, thiparticular element only
requires some allegation that Defendamttsiduct was wrongfuand intentional. Id. Here,
Plaintiff alleges that “Fixelle contacted mostnibt all of [the] brokersand falsely denigrated
Minuto to them,” (Compl. § 55), because “Higeintended to destroy Minuto’s relationships
with these brokers in an effort to commandisam for his benefit and that of Genesisd'.

56). These allegations are sufficient because they allege wrongful and intentional coaduct (
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lying in order to usurp a brokeelationship). The Court notesaththe case on which Plaintiff
relies—in re Prudential Ins. Co. of Am. Sales Practices Lit8y5 F. Supp. 584 (D.N.J. 1996)—
dealt with fraud and is @refore inapplicdle here. (Pl. Opp. Br. at 8).

Finally, Defendants’ argumerthat Minuto must allege daage with specificity is
incorrect. The cases on which Dedants rely are inapposite. Bolutions Partnersthe
plaintiff did not identify what past ofuture opportunities had been impaire®ee Solutions
Partners,2010 WL 2036139, at *3 (“In other words, Thamis responsible to plead what, if
any, opportunities have alreadyepeimpaired or what futur@assignments he may lose on
account of SPI's intéerence.”). InKoger, the plaintiff failed to identify specific business
relationships and defendanggecific alleged conductKoger, Inc. v. KlcoNo. 08-4175, 2009
WL 905061, at *5 (D.N.J. Mar. 9, 2009) (“Count | kes no factual alleg@ns identifying what
business relationships were inggdd with nor specifying theonduct of Defendants that has
injured Plaintiff.”). Here, as discussed earlielaintiff has identified several banks and at least
one person with whom he had agpective busirss relationship.

Accordingly, the Court finds that Plaintiff sgpled sufficient facts to state a plausible
claim for intentional intedrence with prospective econignadvantage under Count 4.

5. Count 5 (Defamation)

Even accepting the facts of Plaintiff's Complaasttrue, the Court findbat Plaintiff has
failed to sufficiently allege a alsible claim for defamation. The elements of defamation are:
“(1) the assertion of a false and defamatoateshent concerning another; (2) the unprivileged
publication of that statement to a third partytl é8) fault amounting at least to negligence by the
publisher[;]” and (4) damagesDeAngelis v. Hill 847 A.2d 1261, 1267-68 (N.J. 2004). A

plaintiff must plead special damages, which dedined as “harm of a material or pecuniary
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nature.” Ward v. Zelikovsky643 A.2d 972, 984 (N.J. 1994). The Court may not infer damages.
Id. at 984.

Defendant argues that Plaintifas failed to sufficiently allege (a) a false and defamatory
act and (b) damages. (Moving Bit.18-20). Plaintiff argues thhe has plead the existence of a
false and defamatory statement, and that detadh as what specifically was said and where it
was said will be revealed thugh discovery and need not be phtede. (Pl. Opp. Br. at 8-9).

Plaintiff alleges the following as to defamation:

In an effort to commandeer Minuto’s business relationships with Goldman Sachs

and other brokers, Fixelle defamed Minbtp uttering false statements about him

to brokers. Minuto has been damaged as a result of this defamation, in that

Minuto no longer is able to do business witlese brokers. He has lost all future

business that he would otherwise hbeen able to generate with them.
(Compl. 11 58-60).

The Court finds that Plaintiff has failed to allege a false and defamatory act. While a
Plaintiff “is not required to plead every elenef a prima facie case,” he “must plead facts
sufficient to identify the defamatory words, their utterer and the fact of their publication.”
Zoneraich v. Overlook Hospb14 A.2d 53, 63 (N.J. Super. Ctpp Div. 1986). In other words,
he must identify the “when, where, by which defendants and by what words ... [he] was
defamed.”ld. at 62. Here, Defendant has pled wihenwas defamed—in the time after he was
fired. He has also pleads who defamed him—kxeFinally, he pleads where the defamatory
statements were made—at the specific bankie does not, however, plead what specific
statements were made. For that reasonnfiffa defamation claim is dismissed without
prejudice. Foy v. Wakefern Food CorpNo. 09-1683, 2010 WL 147925, & (D.N.J. Jan. 7,

2010) (dismissing claim where plaintiff alleyeonly the following: “[Defendant] did and

continues to make defamatory statements afflaintiff] that are false, i.e. [Plaintiff] was a
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criminal that stole goods. Those false statemants documents are published to third parties,
and [Plaintiff] continues to be harmed by such defamatory statemedisigraich v. Overlook
Hosp, 514 A.2d 53, 62 (N.J. Super. Ct. App.vDil986) (dismissing claim where plaintiff
alleged: “The defendants have tortiously interfesgti plaintiff in the execise of her profession
and they have slandered and defamed her alffdly; unlawfully and maliciously exposed her
to public ridicule.”). Plaintiff's reliance om re Prudential Ins. Co. of Am. Sales Practices Litig
for the proposition that Plaintiffaed not plead the contents of the statements here because that
content is within the knowledge and control Defendants, is inapposite. The court in
Prudential was discussing the heightened pleadirapdard governing fraud and the need to
plead every element with pauiarity in the Complaint.In re Prudential Ins. Co. of Am. Sales
Practices Litig, 975 F. Supp. at 584 (citation omitted).

Based on the foregoing analysis, Count 5 fdakhation is dismissedithout prejudice.
Plaintiff is granted leave to file an amended conmplevithin thirty days to cure the deficiencies
identified above or by motion to amend the cormpl# discovery reveal$acts relevant to the
deficiencies identified above.

6. Count 6 (Unjust Enrichment)

Accepting the facts of Plaintiffs Complaint &sie, the Court finds that Plaintiff has
sufficiently alleged a plausible claim for unjustiehment. In New Jersey, a plaintiff claiming
unjust enrichment must show tl{a) that the defendant receivetenefit from the plaintiff; and
(2) the defendant’s retention of thatnleéit without payment would be unjusCameco, Inc. v.
Gedicke 690 A.2d 1051, 1059 (N.J. Super. Ct. Appv.0i997) (citation omitted). “The unjust
enrichment doctrine requires that the plainsiffow that [he] expected remuneration from the
defendant at the time [Plaintiff] performed anéerred a benefit on [the] defendant and that the

failure of remuneration enriched [theég¢fendant beyond its contractual right&d:
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Defendants argue that Plafitmust do more than merely allege that Defendants were
“unjustly enriched.” Accordingo Defendants, Minuto must @ride substantive allegations
demonstrating why the enrichment was “unjuatid “beyond Defendant’s contractual rights.”
(Moving Br. at 22) (citations omitted). Defendaatgue that Plaintiff has failed to sufficiently
plead “enrichment” or that it would be “unjust” to allow them to retain that benefit. Specifically,
Defendants contend that Plaffitlaims that the HCA trade resulted in $1,120,000, but does not
take into consideration the commissions, transaatosts, or the cost diie capital required to
complete the transactions. Nor does Pitirdddress whether th@ross profit was fair
compensation for the risk Defendants took in pasaoing one million shares. (Moving Br. at 22).
Plaintiff argues that he has sufficiently plec talements of unjust enrichment and points to
allegations in the Complaint for support. (Pl. Opp. Br. at 9-10).

The Court finds that Plaintiff has sufficiéy pled unjust enrichment. The Court has
already determined that Plaintiff has sufficientled facts that suggest the the existence of a
valid and enforceable contract. An essential tefhat contract was that once “Minuto reached
the $7,000 threshold, he was [to] p&id, monthly, the higher ahe [$7,000] draw or . . . forty
percent of the net P&L regardiings transactions.” During and the scope of his employment,
Minuto claims to have brokedea deal involving one milliotHCA shares which produced a
gross profit of $1,120,000 on the IPO offering. Thas in addition to the profit on other trades
he executed during March 2011. (Compl. T 22).rtHeu, he claims that the paycheck he
received on April 5, 2011 indicated less than he believed he was entitled to under the terms of his
agreement and in light of the HCA traded. ( 27). A revised payeétk given to him on April
15, 2011 indicated an even smaller amouid. § 32). He alleges thht was not paid the full

amount of what he is entitled tonder his agreement with Genesidd. (I 34, 38). Indeed,
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Plaintiff alleges that Fixelle told him “you’reot getting your money” and that Fixelle would
make sure that Minuto would never see any of his moneid’ 1§ 37, 38). The preceding
allegations plausibly suggestathMinuto conferred a benefit ddenesis—high profits from the
HCA trade—through his own work, and that Genesid Fixelle were unjustly enriched in that
they kept a portion of the forty percent of P&bm that trade that Minotwas entitled to under
the terms of his employment agreement with Genesiherefore, the Caufinds that Plaintiff
has sufficiently pled unjust enrichment. Defemdaargument that Plaiiff does not take into
account the costs and risks thent into his executing the HCdoes nothing to diminish the
allegation that he confede benefit on Defendants.

Accordingly, the Court finds that Plaintiff hasfficiently pled Count 6 of the Complaint.
V. Conclusion

Based on the foregoing, Defendants’ motiordiemiss (D.E. 4) is GRANTED in part

and DENIED in part. An appropriate Order shall follow.

s/Esther Salas
Esther Salas, U.S.D.J.
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