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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

CEDESTINO MALAVE, et al, Hon. Faith S. Hochberg, U.S.D.J.
Plaintiffs, Civil Case No. 11-3393 (FSH) (PS)
v. . OPINION
LAURA FREYTES, et al, Date: December 26, 2012
Defendants.

HOCHBERG, District Judge:

This matter comes before the Court uporidddants’ motion to dismiss Plaintiff's
Complaint for failure to state a claim upon whichefecan be granted pursuant to Federal Rule
of Civil Procedure 12(b)(6). The Court haviewed the submissions of the parties and
considered the motion on the papers in accordastbeFederal Rule of Civil Procedure 78.

. FACTUAL AND PROCEDURAL BACKGROUND

Cedestino Malave, William Malave, and EN@anchez originally brought this action
against Defendants Laura Freytd® Office of the Passaic CoyrBuperintendent of Elections,
and Passaic County. Freytes is the former Ra€zaunty Superintendewnf Elections and was
responsible at all relant times for overseeing a staffaérks, investigators, and voting
machine technicians. The Governor of New&gppointed Freytes to that position in April
2005. Plaintiffs William Malaverad Elvin Sanchez (the “Technician Plaintiffs”) are former
voting machine technicians for the DepartmeriEleictions and CedestirMalave is currently

an investigator for that Department.
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The Complaint alleges that, on June 12, 2009, Defendant Freytesroet$ the duties of
the voting machine technicians and termindkexifour technicians, including William Malave
and Elvin Sanchez. The Technici@laintiffs allege that their termination was in fact retaliation
for certain complaints and grievances they hlad fagainst Freytes about two issues that they
contend were matters of public concern. Fitsty contend that around January 2009, Freytes
instructed the technicians to train her sonaw-Robert Vargas. Ehtechnicians, including
Plaintiffs William Malave and Sanchez, refdsand “complain[ed] about training Vargas to
work with them,” (Am. Compl. § 17), becausedidas was intending tam for political office,
and the technicians believed that it wouldunéawful for him to have access to the voter
registration logs”Id. 1 16).

Second, in May 2009, the technicians identitieel presence of allegedly toxic fumes in
the warehouse where they were working. Wientechnicians approached Freytes about the
fumes, she allegedly refused to let them djpendoors to the warehouse to let in fresh air
because that would compromise the security @vtbting machines. Plaintiffs contend that they
then contacted OSHA because the fumes “@ysehealth thredteyond Plaintiffs’ own
personal safety and could hgwaetentially escaped and threatenlee safety of neighboring
homes.” (d. 11 21-22.)

Plaintiffs claim that after the Technici&@taintiffs made these complaints, Freytes
retaliated against Cedestino Malave based smas$sociation with Elvin Sanchez and William
Malave, his brother.Id.  24.) Specifically, Plaintiffsantend that Freytes’s conduct included
“threatening Cedestino’s engyiment, constant surveillance of him around the office, and
uttering intimidating and threatening remarksgliding that “she ‘knars people who live near

him and would report’ to heiif he contacted William. I¢.) Plaintiffs furher allege that



Cedestino Malave “filed numeroggsievances against Freytes daéer retaliatory treatment

and harassment” and that “Freytes’ officiabnonduct was not limited to her vocal opposition to
... union activities.” Ifl.  26.) Plaintiffs allege that @estino also filed a grievance when
Freytes demanded that he “fabricate a reporbtdaradict the testimony of [a] voter machine
technician” that the technician had interviewedyies regarding the contents of the technician’s
report. (d.) Plaintiffs allege thatvhen Cedestino refused to comply, Freytes became “enraged
and hostile towards him, exacerbating an already hostile work environmih}.” (

The Communication Workers of America Lod#l32 filed a grievance on behalf of the
technicians, which went to arbitration, afterigfhthe arbitrator sustained the grievance and
found that the employees had been terminatedtaliation for union actity. The arbitration
award was then vacated by the Superior CouNew Jersey, which concluded that the
grievance should have been brought as an unfair practices proceeding before the New Jersey
Public Employment RelatiofSommission (“PERC”), which Isgurisdiction over disputes
involving certain labor relationssues among public employemions, and public employees.
The Superior Court case was then remandéidetdInfair Labor Practices Section of PERC,
which Plaintiffs contend also found that the dissail of the technicians wainlawful. Plaintiffs
argue that they could not have presented to PERC the constitutional claims raised in this case
because PERC does not address constitutional issues. Additionally, Cedestino Malave was not a
party to the PERC action.

On June 13, 2011, Plaintiffs filed a Complainthis Court. Defendants first moved to
dismiss on October 7, 2011. That motion was terminated when the Court granted Plaintiffs leave
to amend. The Amended Complaint was entered on December 12, 2011. The Amended

Complaint alleges four claims: (1) an actiomguant to 42 U.S.C. § 1983 against defendant



Freytes for violation of First Amendment righto freedom of speech and association and
Fourteenth Amendment right to equal protecti@);a 8 1983 action against defendant Passaic
County as Freytes’'s employer and supervisgryi@ation of the New Jersey Conscientious
Employee Protection Act (“CEPA”N.J. Stat. Ann. § 34:19-&t seq.by Freytes and Passaic
County; and (4) violation of the New Jersey Constitution by both Defendants.

Defendants County of Passaic, Freytes] the Office of the Passaic County
Superintendent of Elections moved to dismisgailints for failure to stata claim pursuant to
Federal Rule of Civil Procedure 12(b)(6). On July 17, 2012, Plaintiffs voluntarily dismissed all
claims against Defendant County of Passaic ptidjudice. (Docket No. 65.) Because Freytes
and the Office of the Passaic County Superihan of Elections joiad the County’s motion,
their motion is still pading before the Coulft.

1. LEGAL STANDARD

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a clainndlief that is plausible on its face Ashcroft v. Igbal129 S.
Ct. 1937, 1949 (2009) (quotirigell Atl. Corp. v. Twomb|ys50 U.S. 544, 570 (2007 pee also
Phillips v. Cnty. of Alleghenyp15 F.3d 224, 234 (3d Cir. 2008) ({&ing . . . a claim requires a
complaint with enough factual matigaken as true) to suggesetrequired element. This does

not impose a probability requirement at the plegstage, but instead simply calls for enough

! Plaintiffs requested by letter that theuEt terminate Freytes’ and the Office of the

County Supervisor’'s motion as moot becauses®ia County was dismissed from the action, and
the motion filed by Freytes and the Office jihthe County’s brief. (Docket No. 66.)

However, as Defendants Freytes and thec®ftif the Passaic CoynBuperintendent of

Elections have noted in a letterthe Court, their motion is natoot because they remain parties
to the case, the County’s brieflfigh they joined) contained argemts equally relevant to the
claims against them, and the motion may resolve some of those cl&eebotket No. 67.)
Therefore, the Court hereby denies Plaintiffs’ request.
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facts to raise a reasonable expectation tlsziogdiery will reveal evidence of the necessary
element.”) (internatjuotations omitted).

When considering a motion to dismiss unidgral, the Court must conduct a two-part
analysis. “First, the factual and legal elementa ofaim should be separated. The District Court
must accept all of the complaint’s well-pleadadts as true, but may disregard any legal
conclusions. Second, a District Court must tHetermine whether the facts alleged in the
complaint are sufficient to show that thaipliff has a plausiblelaim for relief.” Fowler v.
UPMC Shadysides78 F.3d 203, 210-11 (3d Cir. 2009)térnal citations and quotations
omitted). “A pleading that offers labels and conclusions or a formulaic recitation of the elements
of a cause of action will not do. Nor does anptaint suffice if it tendrs naked assertions
devoid of further factual enhancementdbal, 129 S. Ct. at 194@nternal quotations and
alterations omitted).

1. DISCUSSION

Defendants Freytes and the Office of theda#ac County Superintdent of Elections
(henceforth, “Defendants”) arguhat the Amended Complaint should be dismissed in its
entirety. Specifically, Defendants contend that filnst count must be dismissed because: (1)
Plaintiffs fail to plead with adequate spedify¢ (2) the speech was not protected by the First
Amendment; (3) Cedestino Malaveights were not adversely affect, and (4) Plaintiffs fail to
demonstrate they were treated diffietly from other similarly sitated employees in violation of
the Fourteenth Amendment. Defendants canhtbe third count must be dismissed because
Plaintiffs have not pleadeddts establishing that the griexas are protected by CEPA and

because the County is not an employer under CEPA.



Defendants also argue that PERC is therapriate forum fothese union-related
complaints, that Plaintiffs have failed to exhatheir administrative rentges by litigating there,
and that this Court is bound by issue precngb defer to PERC because a state court has
already found that claims brought by the Techni&&ntiffs should bédtigated in PERC.See
Passaic Cty. Superintendent of Election€omm’n Workers of Amer. Local 10&bcket No.
C75-10 (N.J. Sup. Ct. Ch. Div. Dec. 17, 2010).

A. THE 81983 CLAIMS

“When evaluating a claim brought under 8 19&3;ourt] must first identify the exact
contours of the underlying rightidato have been violated wrder to determine ‘whether
[plaintiff] has alleged a deprivation afconstitutional right at all.”Natale v. Camden Cnty.
Corr. Facility, 318 F.3d 575, 581 (3d Cir. 2003) (quotiigini v. Morra, 212 F.3d 798, 806 (3d
Cir. 2000)). The Court must first examine whetthe Plaintiff has pleaded claims for violation
of the First or Fourteenth Amendments.

1 FIRST AMENDMENT

In order to establish a valadaim of retaliatory dischargender the First Amendment, a
plaintiff must demonstrat “(1) he engaged in protected aittiy(2) he was discharged after or
contemporaneous with the activity; and (Zgaisal link existed between the protected
activity. . . and the loss of his jobQuiroga v. Hasbro, In¢.934 F.2d 497, 501 (3d Cir. 1991).

“A public employee’s statement is protectetiaty when (1) in making it, the employee
spoke as a citizen, (2) the statement involvathtter of public concern, and (3) the government
employer did not have ‘an adequate justification for treating the employee differently from any
other member of the general public’asesult of the statement he madeélill v. Borough of

Kutztown 455 F.3d 225, 241-42 (3d Cir. 2006) (quotagrcetti v. Ceballosb47 U.S. 410, 418



(2006)). The test is the same for freedom to petition claes Borough of Duryea, Pa. v.
Guarnieri, 131 S. Ct. 2488, 2500 (2011) (noting that “[i]f a public employee petitions as an
employee on a matter of purely private concern, the employee’s First Amendment interest must
give way, as it does in speech cases”).

Defendants argue that the TecharcPlaintiffs fail to allegéacts that would entitle them
to relief for violations of theiFirst Amendment rights to frdem of speech and to petition
because they have failed to allege that #@yaged in protected activity, as none of their
conduct involved a matter of public concern. Wieetthe statements made by Plaintiffs were
protected by the First Amendmt is a question of lawSee Azzaro v. Cnty. of Alleghetg0
F.3d 968, 975 (3d Cir. 1997). “[W]hen public eangtes make statements pursuant to their
official duties, the employees are not speaking as citizens for First Amendment purposes, and the
Constitution does not insulate their coommtations from employer discipline Garcett|, 547
U.S. at 421see also Connick v. Mye61 U.S. 138, 147 (1983) (“[W]hen a public employee
speaks not as a citizen upon matters of pudditcern, but instead as employee upon matters
only of personal interest . . ., afiral court is not the appropriate forum in which to review the
wisdom of a personnel decision taken by a publenayg allegedly in reaction to the employee’s
behavior.”). “While the First Amendment irsts public employees with certain rights, it does
not empower them to ‘constitutionalize the employee grievandé.’at 420 (quotingConnick
461 U.S. at 154). As the Supreme Court hadagxed, “[g]lovernment employers, like private
employers, need a significant degree of contrer dkieir employees' words and actions; without
it, there would be little chance for tkeéicient provision of public services.Garcetti 547 U.S.

at 418.



Defendants first contend that Plaintiffs fail to identify the relevant protected speech or
petitions. The Amended Complaint is somewambiguous, but it idéifies the following
instances of speech and/or petition concerniegrdgchnician Plaintiffs: (1) the technicians’
complaints to Freytes and OSHA concerning‘tbgic fumes,” (Am. Compl. § 21); and (2) the
technicians’ complaints to Freytes and theredéi¢ghe union concerning the technicians’ refusal
to train Vargasl@. 11 17, 18). Concerning Cedestinoldee, the Complaint identifies (1) a
grievance filed by Cedestino Malafa refusing to fabricate a repott( f 26) and (2) an
alleged infringement of Malave’s right to associate with William Malave and Elvin Safichez.

The Court will address each of the four alleged infringements of First Amendment rights
in turn.
a. Technician Defendants: Freedom of Speech and Right to Petition

i. OSHA

With respect to the alleged OSHA violations, the Plaintiffs contend that the voting
machine technicians were required to work warehouse while the roof the warehouse was
being fixed, and that toxic fumes fraime roof filled the warehouseld({ 21.) Plaintiffs
contend Freytes refused to allove technicians to open the doordebin fresh air saying that it
would violate voting machine security measurgége technicians then called OSHA, which
came to the warehouse and concluded that “toxic fumes in the warehouse were indeed elevated,
enough to cause problems for peopldd.)( Plaintiffs assert thaheir complaints about toxic
fumes were also a matter of public concercaose the fumes posed a health threat beyond

Plaintiffs’ personal safety.Id. T 22.)

2 The Amended Complaint also refers'moimerous grievances” filed by Cedestino

Malave about Freytes’ “retaliatory treatmamid harassment in the workplace” (Am. Compl.
1 26), but because the Complaint does not praaiyeletail about theontent of those
grievances or to whom they were directédse descriptions are far too vague to meeldgbal
standard.



“Where the retaliation is inonsequence of speech amounting to ‘complaints about [the]
conditions of employment,” ndaim may be asserted’ee v. PadillaNo. 11-1463, 2011 WL
3475480, at *3 (D.N.J. Aug. 9, 2011) (quotiBgoman v. Colleton Cnty. Sch. Di€81 F.2d
152, 156 (4th Cir. 1992)). The Third Circuit Haeld that an employee’s complaints about
safety matters and working conditions did ndatesto matters of public concern because the
complaints were not made to protect the irdeyef other employees but only to protect the
interests of the complaining employee himseBAnguigni v. Pittsburgh Bd. Of Pub. EJU268
F.2d 393, 399 (3d Cir. 1992) (discussf@gj v. United States Postal Servi&)0 F.2d 64, 67 (3d
Cir. 1986)).

Defendants contend that plaintiffs’ alleg®SHA complaints are best characterized
either as complaints about the conditions of their employnoebmplaints about safety
matters and working conditions, and therefore desatisfy the requirement that the speech in
guestion relate to matters of public conceBee Leg2011 WL 347580, at *3anguigni 968
F.2d at 399.

In their Amended Complaint, the TechniciamiBtiffs’ state that the escape of the fumes
“could have potentially escaped,” and thereftreir “complaint raiss a matter of public
concern.” (Am. Compl. 1 22). However, thelegk no facts to indicate that the fumes posed a
danger to the public or that they were motivaigdhis concern. Moreover, their actual conduct
is in no way commensurate wiskich a belief—they also cont that they asked Freytes for
permission to open the doors to the warehousgtp release the fumestinthe public) and then
called OSHA (.e., not public safety officials likéhe police or fire department)ld(  21.) In
other words, Plaintiffs have pleaded fatltat demonstratenstitutionally unprotected

“complaints about the conditions of employme@tfoman 981 F.2d at 156, and, in the



Amended Complaint, have tacked on a merdagon of the standard for protected speech (Am.
Compl. 1 22). Plaintiffs’ mere céation of the standard is notfBaient to save their claim.
Igbal, 129 S. Ct. at 1949 (“A pleading that offerbdés and conclusions or a formulaic recitation
of the elements of a cause of action will not do.”) (internal quotations and alterations omitted).
The Court will therefore grantéhmotion to dismiss the First Amendment claims arising out of
the OSHA-related complaints.

ii.  Training Vargas

“[T]he First Amendment protects a public ployee's right, in certain circumstances, to
speak as a citizen addressingtters of public concern.Garcett, 547 U.S. at 417. For an
employee to state a claim for relief based on the First Amendment, he must show that the subject
of his speech was a “matter of pgldoncern,” and he spoke “agitizen,” and not merely as an
employee about matters within l@mployment responsibilitiedd. at 418. The First
Amendment does not protect the public empblsg speech when he or she speaks “as an
employee upon matters only of a personal inter€siyinick 461 U.S. at 147, because
“[r]estricting speech that owéts existence to a public emples's professional responsibilities
does not infringe any liberties the employee mighehenjoyed as a private citizen,” but instead
“simply reflects the exercise of employamtrol over what the employer itself has
commissioned or created3arcett, 547 U.S. at 421-22.

The Court first considers whether the spesal a matter of public concern—that is, that
it can “be fairly considered as relating to anyttexaof political, social, or other concern to the
community.” Connick 461 U.S. at 146. In the Amended Cdant, the Technician Plaintiffs
allege that they refused to train Vargas afutconcern(] for the intgrity of the elections

process,” (Am. Compl. 1 17), because they “betkit was unlawful for [Vargas] to have access
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to the voter regitration logs” [d. 1 16.). The reason for refusit@train Vargas was erroneous
because the public—including, of course, Mrry&s—is expressly and by law permitted access
to the voter registration rollsSeeN.J. Stat. Ann. 8 19: 31-1B(a)-(b) (requiring the county
clerk and commissioner of regigitn to provide copies of vateegistration records to “any
voter” requesting them). Decidingymtrary to law, to refuse tobey a supervisor’s directive to
train an employee for the purpose of prevenhiggaccess to information that is publicly
available is not an act by thamnployee speaking about a “matépublic concern.” Rather, it
was a weak attempt to give a reason for refusieg supervisor’s directive. The Technician
Plaintiffs had no right to bavir. Vargas from accessing infoation to which he was legally
entitled. The Technician Plaintiffs have thereffailed to plead fastindicating their speech
regarding Vargas was a atter of public concern.”

The second element of a First Amendment cigithat the plaintiffs spoke as citizens
rather than as employees. In a recent oratguk court in this Distct dismissed a virtually
identical claim brought by another of ttezhnicians terminated by FreyteéSee Tomczyk v.
Passaic Cnty. Superintendent of Electiddse. 10-2972 (D.N.J. June 23, 2011). That court
concluded that the techniciarhwrefused to share a compypassword with Vargas “does not
allege facts that support his claim that his safuo share the computer password was done as a
private citizen. Rather, his complaint strongiglicates that maintaining limited access to
computer data system]s] [was] a crucial part efjbb.” (Certification of Christina Silva (“Silva
Cert.”), Ex. C at 24.) The court that case determined that #mployee’s description of his job
“leads to the conclusion that he was acting purstahis official dutis” and that under the
logic of Hill andGarcetti the technician had failed to statelaim under the First Amendment.

|d. at 24-25.
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Plaintiffs Sanchez and William Malave held the same position as the plairfidhiczyk
(Am. Compl.T 21.) Like the employeeTmmczykthe Technician Plaintiffs here have failed to
adduce facts to support their argument that they wpeaking as citizens when refusing to train
Vargas. They merely offer the conclusory lggalase that they “were tieg in their individual
capacities.” Id. 1 19.) Plaintiffs have fled to adduce any facts upon which a reasonable finder
of fact could find that their conduct concerniagrgas was constitutionally protected as private
“citizen” speech.See Bd. of County Comm’rs v. Umhedit8 U.S. 668, 675 (1996).

Plaintiffs argue in their opposition thidomczyks distinguishable because the plaintiff in
that case was a supervisanose job duties included trang new employees, unlike the
Technician Plaintiffs here. (. Br. at 15.) That fact is irrelevant, however, because as
Plaintiffs acknowledge in their Opposition Brieft]t{e inquiry [into an employee’s duties] is a
practical one” by necessity, becatgprmal job descrigions often bear little resemblance to
the duties an employee actuabyexpected to perform.Garcett, 547 U.S. at 424-25. Here, the
Amended Complaint makes clear that Freytes “told the voting machine technicians” to train
Vargas (Compl. 1 16) and again msted all of them “that themusttrain him” (Compl. { 18).
Training Vargas, in other words, was a duty theye expected and told to perform, regardless
of their formal job descriptions.

Plaintiffs must do more than offer the chrsory statement that they were acting as
concerned citizens, rather thas angry or annoyed public employ&édso did not like or respect
Freytes® See Igbal129 S. Ct. at 1949 (“A pleading ttaffers labels and conclusions or a
formulaic recitation of the elements of a cause of actionnatlido.”) (internal quotations and

alterations omitted)TomczykSilva Cert. Ex. C at 25. All employees of the Office of the

3 She may have been incompetent, a poorager, and/or nasty, which is what the CEPA

laws are intended to redress, that does not convert thistlé war into a First Amendment
issue of speech of public amern spoken by private citizens.
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Superintendent of Elections atlearged with the safe storagkthe voting machines under New
Jersey statute. (Freytes’ Regfr. at 2-3 (citing N.J.S.A. 198-3.18, 19:52-7, and 19:48-4).) To
the extent that the Technician Plaintiffs voiceti@erns about the security of the machines, that
is “speech that owes its existence to alipiamployee’s professioheesponsibilities.” Garcetti
547 at 421 (Plaintiff, a deputy district attorndid not state a claim vene his speech concerned
misrepresentations in a search warrant affigashich he was obligated by his position to
communicate to his supervisosge also Hill 455 F.3d at 242 (employee’s speech was not
protected where he communicatedd¢vscerns about his supa to a town council as part of his
duties).

To the extent Plaintiffs acted erroneousiyt innocently in refusing to train Vargas
because they mistakenly thought that the votesteggion rolls were confihtial, and feel they
were improperly retaliated againgiigy are entitled toaise that complaint under the New Jersey
CEPA to the PERC or in the state courts. Buémghas here, “a public employee speaks not as a
citizen upon matters of publeoncern, but instead as an employee upon matters only of personal
interest . . ., a federal courtnist the appropriate forum in wah to review the wisdom of a
personnel decision taken by a public agency allggedieaction to the eptoyee’s behavior.”
Connick 461 U.S. at 147.

Because Plaintiffs have not adduced facts twsthat they were speaking as citizens, or
speaking on a matter of public concern, the Coiltigrant the motion to dismiss the Technician
Plaintiffs’ First Amendment claims as to training Vargas.

b. Cedestino Malave: Freedom of Speech and Association
Unlike the Technician Plaintiffs, CedestiMalave was not terminated, and is still

employed by the County. (Compl. {1 26.) Tamplaint does not identify any adverse
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employment action taken against hinhd. His primary complaint is that “Freytes became
enraged and hostile towards himld.J Cedestino Malave nowatends that Freytes has
adversely affected the exercise of his Firstefeiment rights to free speech and association.
i.  Freedom of Association

As an initial matter, Plaintiff has not idefmtid any associationabterest that would
implicate the First Amendment. NMAACP v. Alabamahe Supreme Court recognized that
“freedom to engage in association for the axdeanent of beliefs and ideas is an inseparable
aspect of the ‘liberty’ assured by the Due Predekuse of the Fourteenth Amendment, which
embraces freedom of speech.” 357 U.S. 449, 48B§). To state a claim for violation of the
First Amendment right to free association, a pl#imust plead facts thatould indicate that the
associational interests at issue are constitutionally proteSteel. e.gLabov v. Lalley809 F.2d
220, 222-23 (3d Cir. 1987) (finding plaintiff hathted a claim because he pleaded facts
demonstrating he was retaliated against inatioh of “associational terests which the first
amendment protects from hostile state actior”fhe First Amendment protects only the right
to associate for the purpose of engaging tivities protected by the First Amendment—speech,
assembly, the right to petitiomeé free exercise of religion.Dotzel v. Ashbridge306 F. App’x
798, 802 (3d Cir. 2009) (citingoberts v. United States Jayce483 U.S. 609, 618 (1984)).

Cedestino Malave has madefaatual allegations to support legal claims that any
associational interests at issue are constitutiopeotected; indeed, the Amended Complaint
does not identify any assodt@tal interest at allCf. Dotze] 306 F. App’x at 802 (dismissing
claim because Plaintiff failed to allege that decision not to associate was “connected to any
expressive activity that the First Amendment pctd.”) None of the aligations in the Amended

Complaint describe any actual or attempted @ation among the Plaintiffs, and certainly none
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of the allegations indicate that the associatwonild have been in ordéo advance beliefs or
ideas protected by the First Amendménhstead, the Amended Complaint merely recites that
Cedestino Malave was retaliated against “basetis association” with the Technician
Plaintiffs. (Am. Compl. § 24.Because Plaintiffs have notgalded facts that could support a
conclusion that Freytes infring@ahy constitutionally protected associational interests, the Court
will dismiss this claim.See Igbagl129 S. Ct. at 1949 (“A plea that offers labels and
conclusions or a formulaic recitation of the eletseaf a cause of action will not do.”) (internal
guotations and alterations omitted).
ii.  Freedom of Speech

Secondly, with respect to Malave’s free speelem, Defendants argue that the alleged
retaliatory actions taken by Freytes against Gile Malave are “de minimis” and insufficient
to establish a constitutional violatio&f. McKee v. Hart436 F.3d 165, 171 (3d Cir. 2006)
(concluding in a situation wheeeplaintiff “suffered no alteratin in his employment benefits,
pay, or job classification” thatsupervisor’s critical statemend&d not rise to the level of a
constitutional violation). Isupport of this argument, Defenda observe that the purported
retaliatory conduct against Cedestino Malave did not involve an improper “promotion, transfer,
recall [or] hiring” or any other aglly adverse employment actioBee Brennar350 F.3d at
4109.

“In this Circuit, the test for determining whether an alleged act of retaliation is sufficient

to give rise to a retaliationaiim is whether the act is ‘suffamt to deter a person of ordinary

4 Some courts have also held that to stiat&im for violation othe free association right,

plaintiffs must allege a public purpose the association, as speech casessee, e.gGriffin v.
Thomas 929 F.2d 1210, 1212-1214 (7th Cir. 19989als v. Gray 775 F.2d 686, 691-693 (6th
Cir. 1985). The Third Circuit has not decided the issbee Sanguign®68 F.3d at 400
(collecting cases but declining decide whether in employmecdses the association must be
for a public purpose). Cedestino Malave badainly not alleged a public purpose for the
association, but because he hasstated a claim, the Court need not decide the issue here.
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firmness from exercising his First Amendment rightsStith v. Central Dauphin School Dist.
355 F. App’x 658, 668 (3d Cir. 2009) (quotiMrKee 436 F.3d at 170). INIcKee the Third
Circuit stated that “not every critical comnte-or series of comments—made by an employer
to an employee provides a basis for a coloraliégation that the employee has been deprived of
his or her constitutional rights.KMcKee 436 F.3d at 170 (citations and quotations omitted).
First, the Court looks to thacts averred in the Amended i@plaint. On the second try
at stating an Amended Complaint, it is only reas@mnabexpect that facts will be stated there.
Thus, “facts” sprinkled into a brief are not faatserred in a complainina shall not be advanced
to this or any other court as if they wereragd in the Amended Complaint. This Court does not
treat “facts” in a brief as if #y were averred in the Amended Complaint unless they are actually
in that Amended Complaint. This is the secane that Plaintiffs have attempted to amend
their complaint through an opposition brief. leithOpposition to the first Motion to Dismiss,
Plaintiffs included a litany ofleeged retaliatory actizs Freytes took again€edestino Malave,
including stripping him of his dies and depriving him of oviéme and vacation pay, none of
which were in the original Complaint. (Ogp.First Motion to Dismiss at 21.) The Court
allowed Plaintiffs to file an Amended Complatotcure deficiencies. Plaintiffs then amended
their complaint, mooting the Motion to Dismidsjt the Amended Complaint also failed to
include those factual allegations. Now, thegiagnclude those allegations in their Opposition
Brief. (Opp. Br. at 25-26.) The Court will not cahex those factual allegjans not stated in the
Amended Complaint. Plaintiffs may not “amertdé complaint through statements made in an
opposition brief. See Commonwealth of Pa. ex rel. Zimmerman v. PepsiCpo88tcF.2d 173,
181 (3d Cir. 1988). Counsel is again admonishamk&se this conduct. These “facts” are not to

be stated to any court as “fatin the Amended Complaint.
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We now turn to the actual facts averredhe Amended Complaint set forth as the basis
for the legal conclusion that the alleged ifimtlating and threatening remarks” adversely
affected Cedestino Malave’s free speech rightghis Circuit, where a plaintiff “suffered no
alteration in his employment benefits, payjalr classification,” a supervisor’s critical
statements do not rise to the lewéh constitutional violationMcKee 436 F.3d at 171see also
Brennan v. Norton350 F.3d 399, 419 (3d Cir. 2003) (notingtthcourts have declined to find
that an employer’s actions have adversé#igcied an employee’s exercise of his First
Amendment rights where the employer’s all@getaliatory acts were criticism, false
accusations, or verbal reprimands”).

Plaintiffs here argue thattediation is not limited to condai¢hat affects the terms and
conditions of employmentSee Burlington Northern & Santa Fe Ry. Co. v. WHig6 S. Ct.
2405, 2412-13 (2006). Plaintiffs fbher argue that even a triviztaliatory consequence may
suffice to make out a First Amendment claiRutan v. Republican Party497 U.S. 62, 76 n.8
(1990) (noting, in dicta, thdbhe First Amendment “protects state employees not only from
patronage dismissals but also from even amfactaliation as trivial as failing to hold a
birthday party for a public employee . . . whetended to punish her for exercising her free
speech rights”).

However, the central holding Rutanis its prohibition against “promotion, transfer,
recall, and hiring decisions basedparty affiliation and support.’Rutan 497 U.S. 75see, e.g.
McClintock v. Eichelbergerl69 F.3d 812, 815 (3d Cir. 1999) (identifying this prohibition as the
central holding)Robertson v. Fiore62 F.3d 596, 599 (3d Cir. 1995) (sanMiKeemakes clear
that supervisor criticism is not sufficient to state a clavitKee 436 F.3d at 171. This rule

requires the Court to look to the factlleged in the Amended Complaint.
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The Amended Complaint states that a “patt& retaliatory conduct against Cedestino
Malave has been continuous and pervasiveesdanuary 2009, when Plaintiffs William Malave
and Elvin Sanchez filed theirigvances [concerning training Vasg].” While those grievances
involved speech by William Malave and Elvin Saezhthe only examples of speech or petition
made by Cedestino Malave averred in the Amdr@demplaint are the grievances he filed after
allegedly refusing to fabricate a report in redyly 2011 as demanded by Freytes. (Am. Compl.
1 26.) Therefore, we look at retaliation seytes after February 2011 against Cedestino
Malave. Inresponse to Cedestino Malaveis\gances, the Amended Complaint states that
“Freytes became enraged and hostile towards hifd.) The Amended Complaint contains no
further factual allegations of retaliation that metky affected Cedesto Malave's employment.
He was not terminated or transferred, nor did he suffer any diminution in pay, hours, vacation
time, or the like—he does not even say thaivhe denied a birthday pgg. By describing one
episode of Freytes allegedly becoming “enragied hostile,” Plaintifhas not pleaded actual
workplace retaliation caused by aiihis grievance. He pleads an angry and perhaps petty, poor
or dishonest boss, but he pleadshing that was done to him othtban yelling when he regused
to write the February 2011 report. This tygdeclaim is what New Jersey’s CEPA laws and
PERC are enacted to redress. Acaugtyi, the Court will dismiss this claih.

2. FOURTEENTH AMENDMENT

Plaintiffs also allege that Bendants violated their rights &mual protection of the laws

under the Fourteenth Amendment. (Am. Corfifjl28-29, 31.) Where, as here, a plaintiff does

not allege membership in a suspect class, thatgfdimust allege that (1) the defendant treated

> Because Plaintiff has failed to identify amgaliation, his freedom of association claim is

also subject to dismissal for this additionatjependent reason—thg, that he has not
identified any retaliation.
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him differently from others similarly situated,)(the defendant did so intentionally, and (3) there
was no rational basis for the difference in treatmeHill’, 455 F.3d at 239.
Simply stated, Plaintiffs do not allege thia¢y were treated fiierently from others
similarly situated. In fact, thegllege that all of the tectoians were fired, not just these
plaintiffs® (Am. Compl.  23.) “An allegation of agual protection violation still must contain
a claim that a plaintiff has been treated diffélsefrom others who are similarly situated.”
Phillips v. Cnty. of Allegheny15 F.3d 224, 244 (3d Cir. 2008). No such averment is in the
Amended Complaint. The equal protection claims are therefore dismissed.
B. STATE LAW CLAIMS
Because the Court will dismiss Plaintif§s’1983 claims, it will decline to exercise
supplemental jurisdiction over&htiffs’ state law claimsSee Hedges v. Musc204 F.3d 109,
123 (3d Cir. 2000) (“This Court Baecognized that, ‘where tlokaim over which the district
court has original jurisdiction gismissed before trial, the digtricourt must decline to decide
the pendent state claims unlesssiderations of judicial ecomy, convenience, and fairness to
the parties provide an affirmativestification for doing so.”) (quotingdorough of West Mifflin
v. Lancaster45 F.3d 780, 788 (3d Cir. 1995)). Pldiistido not identify any reason that the
Court should not decline to exercise suppleagnrisdiction over those state law claims.
Plaintiffs may pursue their clais under the state constitution and the CEPA in state court

or before the PERC.

6 While Plaintiffs contend in their oppositi brief that the voting machine technicians

were not the only employees to complain teykes but were nevertless the only employees
terminated, and that Cedestino Malave, thg osinaining employee, is being harassed and
retaliated against based on his associatitim William Malave and Elvin SanchegdeOpp. Br.
at 26), none of these allegatiassn the Amended ComplainfA brief is not an amended
complaint.
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V. CONCLUSION
For the reasons set forth above, Defendants’ Motion to Dismiss will be granted. An
appropriate order will issue.

[s/ Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.
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