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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

LOUISIANA TRANSPORTATION ,

Plaintiff, : Civil Action No. 11-3435(CCC)
2 :
OPINION
COWAN SYSTEMS, LLC a/k/a
COWAN SYSTEMS, INC.; and
DOLE FOOD CO., INC.; j/s/a.

Defendans.

CECCHI, District Judge.

l. INTRODUCTION

This matter comes before the Coort the motion®f Defendang Cowan Systems L.L.C.
(“Cowan”) and Dole Food Co., Inc(“Dole”) (collectively, “Defendants”to dismissPlaintiff
Louisiana Transportation, Inc.’s (“Plaintiff”) Amended Complgmirsuant to Feder&ule of
Civil Procedure 12(b)(6).The Court has considered the submissions made in support of and in
opposition to the instant motiofisThe Court decides this matter without oral argument pursuant
to Rule 78 of the Federal Rules of Civil ProcedurBased on the reasons that follow,

Defendantsimotions to dismissaregranted.

' The Court considers any new arguments not presented by the parties to be Baw&tenner

v. Local 514, United Bhd. of Carpenters & Joiners, 927 F.2d 1283, 1298 (3d Cir. 1991) (It is
well established that failure to raise an issue in the district court constitutag/er wf the
argument.”).
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Il. BACKGROUND

Plaintiff filed its originalComplaint against Cowan and Dole on June 14, 284d its
Amended Complainbn August 24, 2011. The Amended Complaatieges that between
October 2006 and January 2007, Plaintiff “undertook transportation and related services at the
specific request” of Cowan and “on behadf’ Cowan’s customer, Dole. (Amended Complaint
First Countf 2.) Cowan was therefore the “ditexustomer’of Plaintiff, while Dole was the
“consignee and/or beneficial owner of the cargo” transported by Plairitif§ 34.) Plaintiff
alleges that although it issued bills for its services, neither Cowan nor Dole aautiffifbr the
servicegendered (Id. 11 58.) Plaintiff raiseseveral state claims, including breach of contract,

breach of a book accouirt the sum of $90,341.67, breach of promgggantummeruit for the

reasonable value of the services provjdedach of promise to pay the requested sum, breach of
an alleged agency agreemémttween Dole and Cowan and breaclawflleged promise with
intentional failure to pay (Id. Second Counf{ 1-3; Third Count {1 B; Fourth Count 11-3B;

Fifth Count 11 1-3Sixth Count {{ -B.)?

2 Plaintiff references a “contract” and supporting documents that goveragtifP$ provision
of services. (Amended ComplaiSixth Count{{ 36.) However, Plaintiff did ot attach the
contract to its Amende@€omplaint. Although “courts generally consider only the allegations
contained in the complaint, exhibits attached to the complaint and matters of yadolid”
when deciding a motion to dismiss, “a court may consider an undisputedly authentic documen
that a defendant attaches as an exhibit to a motion to dismiss if the ptaoi#ifhs are based on
the document.”_Pension Benefit Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 (3d
Cir. 1993). Here, DefendanCowan has attached to its motion to dismiss bills of lading, invoices
and several other documents relating to the alleged shipments. (Def. Motion tosESMB)
Defendant argues that, based on these documents, “the transactions that are dhefdhigje
instant action involved thaterstate carriage of goods.” (Cowan Br. FJaintiff necessarily
relies on theservices it provided to Defendants for its clainfurther, Plaintiff does not dispute
that the documents are authentic, and Plaintiff “obviously is on notice of the contahes of
document.” _Pensign998 F.2d at 119687. As such, considering the documents as part o
Defendand’ motions to dismisss appropriate. “Otherwise, a plaintiff with a legally deficient
claim could survive a motion to dismiss simply by failitegattach a dispositive document on
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In addition Plaintiff claims that Cowan “held itself out as negotiating payment terms for
the services rendered, but intentionally failed to conclude negotiations in ordeindahetfunds
paid.” (Amended ComplainSeventh ©unt § 3.) Plaintiff further alleges that Cowan
“intentionally lengthened the negotiations, and made representations as to thentfgyme
forthcoming, in order to unjustly enrich itsélf. (Id. § 5) As such Plaintiff argues that
Defendants are subjetit “Promissory Estoppel as to the payment(s) promised in this matter”
and ‘are equitably estopped from denying that they made numerous representations of
negotiating and providing payment to plaintiff, upon which plaintiff relied to its sogmit
detriment.” (Id. 7 78.)°

Cowan filed its Motion to DismissoOctober 13, 2011Dole filed its Motion to Dismiss
on January 27, 2012.

II. DEFENDANTS’ MOTION STO DISMISS PURSUANT TO RULE 12(B)(6)

A. Legal Standard
For a complaint to survive dismissgdursuant to Federal Rule of Civil Procedure
12(b)(6) it “must contain sufficient factual matter, accepted as true, to ‘state a claim tohaie

is plausible on its face.” Ashcroft v. Igbal 129 S.Ct. 1937, 1949 (2009) (quotirgell Atl.

Corp. v. Twombly 550 U.S. 544, 570 (2007)). In evaluating the sufficiency of a complaint, the

Court must accept all wefileaded factual allegations in the complaint as true and draw all

reasonable inferences iavior of the normoving party. SeePhillips v. Ghty. of Allegheny 515

which it relied.” 1d. at 1196. Based on both the documents submitted by Defendant and
Defendant’'s arguments, the Court assumes that all shipments for whiokffPtew seeks
payment involved interstate, and not intrastate, shipments. Plaintiff has not prougled a
argument to the contrary.
3 Although Plaintiff’'s Complaint does not specifically label the Seventh Count af®otfeaud”
or “equitable estoppel,” the Court will consider Plaintiff's Seventh Count as such.
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F.3d 224, 234 (3d Cir. 2008)Factual allegations must be enough to raise a right td edd@ve
the speculative level. Twombly, 550 U.S. at 555. Furthermor§g] pleading thabffers ‘labels
and conclusionsor ‘a formulaic recitation of the elements of a cause of action will notN\tw,
does a complaint sufficaf it tenders ‘naked assertifg) devoid of further factual
enhancement.”Igbal, 129 S. Ct. at 1949.

B. DISCUSSION

1. Plaintiff's Claims against Cowan and Dole are Preempted Under th€armack
Amendment

As stated above?laintiff asserts a multitude of stdsav claimsfor unpaid transpdation
services it provided to &endantsincluding a book account clajrbreach otontract, breach of

promise, quanturmeruitand certain fraud and estoppel claims. (Amended Complaint 2-6).

Congresdirst regulated the transportation of goods and people among the states under

the Interstate Commerce Act (“ICA”)SeeVerizon Commc’nsinc. v. F.C.C.535 U.S. 467,

478 n.3 (2002)(“The first noteworthy federal rateegulation statute was the Interstate

Commerce Act of 1887, 24 Stat. 379, which was principally concerned with railroaduates

generally governed all interstate rates Subsequentlyin 1995, Congress passed the Interstate

Commerce Commission Ternaition Act (“ICCTA”), 49 U.S.C. Ch. 137. See Munitions

Carriers Conference, Inc. v. U.S., 1B3d 1027, 103ZD.C. Cir. 1998). Collectively, these

statutes have become knaowas the'Carmack Amendmerit codified at 49 U.S.C. § 1470
seq In particular, 49 U.S.C. 8 1407 provides:

A carrier prowding transportation or service . shall issue a receipt or bill of
lading for property it receives for transportation under this pBinat carrier and

any other carrier that delivers the property and is providing transportation or
service . . are liable to the person entitled to recover under the receipt or bill of
lading. The liability imposed under this paragraph is for the actual loss or injury
to the property . . .



49 U.S.C. 8§ 13501urther provides that “[the Secretary and the Board have jurisdiction, as
specified in this paytover transportation by motor carrier and the procurement of that
transportation, to the extent that passengers, property, or both, are transported byrneter ca
(1) between a place+ (A) a State and a place in another State;or(E) the UnitedStates and

a place in a foreign country to the extent the transponté in the United States.”

Plaintiff contends that its state law claims survive despit@teemptive language tie
Carmack Amendment because #tatutecontairs aclausethat Sates“[e]xcept as otherwise
provided . . . the remedies provided under this part are in addition to remedies existing under
another law or common law.49 U.S.C. §13103 (Pl. Opp. 2. Plaintiff also claimsthat the
CarmackAmendment was meartb supersed®nly statelaw claims that relatedto “lost or
damaged property.”(Pl. Opp. 2.) Defendants argue that because this is an action emanating
from interstate transportatiomf goods the Carmack Amendment completely preempts
Plaintiff's state lav claims.

The Supreme Couhtasheld that the Carmack Amendmeaaimpletely preemptall state

law claims relating to the loss or damage of interstate shipm&#sAdams Express Co. V.

Croninger 226 U.S. 491, 5086 (1913) (“Almost every detail of the subject is covered so
completely that there can be no rational doubt but@oagress intended to take possession of
the subject and supersede all state regulation with reference to it.”) (emphasis addedNlissouri,

K. & T.R. Co. of Texas v. Harris, 234 U.S. 412, 420 (1914) (“With respect to the specific effect

* Plainiff does notreference the relevant sectiohthe Carmack Amendment that provides that
“[n]Jo State . . . may enact or enforce a law, regulation, or other provision having teeafac
effect of a law related to a price, route or service of any motor carrier . . y on@or private
carrier, broker, ofreight forwarder with respect to the transportation of property.” 49 U.S.C.
§14501(c)(1).
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of the Carmack Amendment . . . the special regulations and policies of partiaiés gion the
subject of the carries’ liability for loss or damage to interstate shipments and the contracts of
cariers with respect thereto, have been superseded.”). The Third Circuit has upHsioathe

reach of the Carmack Amendment in preempting state law claBes.Lewis v. Atlas Van

Lines, Inc, 542 F.3d 403, 408 (3d Cir. 2008) (finding Plaifgistate law claims preemptdxy

the Carmack Amendment, and citing_to Georgia, F. & A. R. Co. v. Blish Milling Co., 241 U.S

190, 196 (1916) for the proposition that the Carmack Amendment covers “all losses resulting
from any failure to discharge a carms duty as toany part of the agreed transportation”)
(emphasis added).

Further, ourtsin this Circuithave foundhat the Carmack Amendment broadly preempts

claims other than those that relate to lost or damaged gdeesYellow Trans., Inc. v. DM

Trans. Mgmt. Serv., Inc., No. @617,2006 U.S. Dist. LEXIS 51231, a®9#11 (E.D. Pa. July

13, 2006) (finding plaintiff's claims of misrepresentation, unjust enrichnggr@ntummeruit,

and fraud preempted by the Carmack Amendme@ther Circuits havealso found preemption

of claimsthat areunrelated to lost or damaged goods. Tran Enters., LLC v. DHL Express

(USA), Inc, 627 F.3d 10041007909 (5th Cir. 2010)preempting claims dbreach of fiduciary
duty, breach of contract, conversion and theft ufigsas lanand explaining thdtthe Supreme
Court and Fifth Circuit have found preemption not only in cases where there was actagéda
to the goods shipped, but also when there has laegiidilure to discharge a carriex duty with
respect to any padf the transportation to the agreed destinatjofemphasis added) CGH

Transp., Inc. v. Quebecor World, Inc., 261 Fed. Apdl, 81825 (6th Cir. 2008)(granting




motion to dismiss plaintiff's claim based on defendant’s faitareemit payment as reqed by
the parties’ contracf)
Accordingly, the Court finds thaPlaintiff's state law claimdor breach of contract,

breach of a book account, breach of promgggantummeruit for the reasonable value of the

services provided, breach of promise to pay the requested sum, breach of an allegged agenc
agreement between Dole and Cowan, and breach of alleged promise with intentioreakdai
payarecovered under the scope of tBarmack AmendmentAs a result, Plaintiff's claimare

subject to complete preemption

2. Plaintiff’'s Claims are Time-Barred Under 49 U.S.C. § 14705

Having found that Plaintiff's claims are subject to the Carmack Amendment,otime C
will now addressvhether Plaintiff's claims are tirearred.

The Carmack Amendment’s statute of limitations, entitled “[lJimitation on actionsdy a
aganst carriers™ which Defendantsboth cite in their rationsto dismiss— states that|a]
carrier providing transportation or service subject to jurisdiction under chapter 18begusa
civil action to recover charges for transportation or service provided byathercwithin 18

months after the claim accrues.” See49 U.S.C. § 14705(alemphasis added). Further, “[a]

® Plaintiff cites toRini v. United Van Lines, Inc., 104 F.3d 502, 506 (1st Cir. 1997) in support
of its contention that the Carmack Amendment does not pregsngtiate law claims. In that
case, the Court of Appeals for the First Circuit held that a claim of intentional infliofio
emotional distress may not be preempted by the Carmack Amendidentowever, Plaintiff
has not pleaded intentional inflicticof emotional distress. In addition, Rini, the plaintiff's
state law claims of negligence and misrepresentation were in fact preemptieel Ggrmack
Amendment.In fact, tie Rini Court held that “[p]Jreempted state law claims . . . include all
liability stemming from damage or loss of goods, liability stemming from the claiocegs, and
liability related to the payment of claimsRini, 104 F.3d at 506. Thus, tini case does not
support Plaintiff's position.
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claim related to a shipment of property accrues under this section on daivéender of
delivery by the carrier.”49 U.S.C. § 14705(Q).

Plaintiff provided its transportation services between October 2006 and January 2007
Plaintiff's original action against Cowan was filed on June 14, 2qAimended ComplainEx.
A, at 1:2.) Thus, this action wasommencedat a minimum, fourears and five months after
Plaintiff's final claim against Cowan and Doled accrued. This Courtthereforeholds that
Plaintiff has failed to meet the applicable statutory limitations period under 8 14705(a)
Accordingly, Plaintiff's claims for unpaid transportation servicae time barredunder the
Carmack Amendment

3. Plaintiff Did Not Properly Plead a Cause of Action for Fraud or Equitable
Estoppel

Plaintiff argues that even if the Court were to find the Carmack Amendmentltogiro
the Court should considéts fraud and estoppel claims as “outside the general scope of the
Code.” (PIl. Opp. 29

First, the Court finds that Plaintiff's fraud and equitable estoppel claimseempted by
the Carmack Amendment This District hasheldthat a plaintiff's consumer fraud claim, which
the plaintiff argued was “independent from the loss or damage tosga@wdl concerned
“separate and distinct conduct,” should be considered under the Carmack Amendment.

Berryman v. Wheaton Van Lines, Inc., No. 06-5679, 2007 U.S. Dist. LEXIS 32218, at *7 (D.N.J.

May 2, 2007) see als®rlick v. J.D. Carton & Son, Inc., 144 F. Supp. 2d 337, 345 (D.N.J. 2001)

(finding that the plaintiff's claims of fraud as to the bill of lading were preempted

® Plaintiff does not claim that Dolmade any misrepresentations. Thus, the Court only addresses
these claims as they relate to Cowan. (Dole Reply 4.)
8



Even if Plaintiff's fraud claims wee not preempted by the Carmackméndment,
Plaintiff fails to properlypleadthis cause of actionUnderFederal Rule of Civil Procedub),
“a party must state with particularity the aimstances constituting fraud.To satisfy this
pleading standard, “the plaintiff must plead or allege the date, time and pkaeeatieged fraud
or otherwise inject precision or some measure of substantiation into a fraudiailéga

Frederico v. Home Depob07 F.3d 188, 200 (3d Cir. 2007) (citing Lum v. Bank of Am., 361

F.3d 217, 224 (3d Cir. 2004)).The plaintiff must also allege “who made the purported

misrepresentations and what specific misrepresentations were nt@dletrez v. TD Bank, No.

115533, 2012 U.S. Dist. LEXIS 10724, at *8 (D.N.J. Jan. 27, 2012). Plaintiff only asserts that
Cowan “made representations as to the payment(s) forthcoming, in order to unjustly enr
itself,” and that “Plaintiff relied to its severe economic detriment onrépgesentations” of
Cowan. (Amended Complaii@eventh Count 1-8.) Thus, Plaintifs fraud claim does not
meet the clear requiremerdsRule 9(b).

In terms of equitable estoppel, the Court has held“thatarty may be reliedeof the
claim limitation when 6ne party has reasonalfc] relied on the conduct or statements of

another [and] the relying party suffed] harm as a result of [that] relian€e Usinor Steel Corp.

v. Norfolk S. Corp., 308 F. Supp. 2d 510, 519 (D.N.J. 206#®wever, in light of the Carmack

Amendments goal toward uniformity, estoppel has been appdingly to circumvene the
terms of a bill of lading, and theamly to advance the statutory purpose.” 1d. (emphasis added).

Thus, a party may only rely on estoppel when “the party being estopped has taken some



affirmative steps tonduce the other party into believing that there was no need to file a claim.”
1d. (emphasis @ded)’

Here, Plaintiff merely alleges that Cowantentionally lengthenedhe negotiations in
order to unjustly enrich itself and thd®laintiff relied to its detriment on Cowan’s
representations(Seventh Count f11&) Plaintiff does not provide any detaisfacts regarding
the alleged misrepresentatiammsCowan’saffirmative steps of “inducing” Plaintiff into beliawy
that there was no need to file a claidore importantly, even i€owanintentiondly lengthened
the negotiations and made misrepresentations, Plaintiff makes no connectieerbé¢hese
actions and Plaintiff'dour year delay in bringing suit. Thus, Plaintiff has failed to properly
plead equitable estopp?l.

4. Plaintiff's Claims Regarding International Ocean Freight

Plaintiff introduced a new argument in its opposition that the “Carmack Amendment
may not be applicable in this matter as the bills hereinqueasiagn in fact, be part and parcel of
international ocean freight, and therefore not subject to the Carmack AmendmentOp|PI
Cowan Mot. 2; Pl. Opp. Dole Mot. 3.) Plaintiff attached to its opposition a seeminglgtedre
bill that was not included ints Amended Complaint. The Amended Complaint makes no

reference to any international shipping on behalf of Cowan or Dole. Further, Ptoeisf not

" For example, in Action Drug Ca. Overnite Transp.Co., 724 F. Supp. 269 (D. Del. 1989)

case cited by Plaintiff carrier was equitaplestopped from asserting the nimenth limitations

period as a defense to a shipper’s claim for dambgesusehe carrier repeatedly represented

that the delivery, which did naictuallyreach its destination, hadready been made.

8 Plaintiff refersto this claim as “promissory estoppel” in Asnended Complaintut later states

that Defendants should be “equitably estopped from denying that they made numerous
representations . . . upon which plaintiff relied to its significant detrimen®mefded
Complaint Seventh Count { 8.)
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contest the validity of Cowan’s documents which show that Plaintiff's provision of
transportation services involved interstate shipping of goods within the United.Stat

Even if Plaintiff shipped goods overseas for Defendants, Plaintiff still has not pdovide
any evidence that its claims are not preempted by the Carmack Amendges=#9 U.S.C. §
1350%1)(e) (“The Secretary and the Board have jurisdiction, as specified in thjsopart
transportation by motor carrier and the procurement of that transportation, tatéhé that
passengers, property, or both, are transported by motor €airfl@between a place - (E) the
United States and place in a foreign country to the extent the transportation is in the United
States.”) (emphasis addedfhus, a furtherexplained below, if Plaintiff wishes to pursue claims
related to international ocean fykt, it must file a Motion to Amend within fourteen (14) days of
the date of this Opinion.

V. CONCLUSION

Based on the reasons set forth aboRefendants’ motions to dismiss Plaintiff's
Amended Complaintare granted and Plaintiff's Amended Complainis dismissed witbut
prejudice. If Plaintiff seeks to amend itsomplaint to include claims for internationatean
freight, it must file a Motion to Amend withinfourteen (14) days of this Opinion and
accompanying OrderPlaintiffs Motion to Amendmustprovide sufficient factual allegations
indicating how or why Plaintiff's claims for international ocean freight are not completely
preempted by the Carmack AmendmelitPlaintiff does not file suciMotion to Amendwithin
this prescribed time periodPlaintiffs Amended Complaint shall be dismissed with prejudice.

An appropriate Order accompanies this Opinion.

DATED: May 10, 2012
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sg/Claire C. Cecchi

CLAIRE C. CECCHI, U.S.D.J.
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