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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

MR YVES DUVAIS,
Civil Action No. 11-34985 {(DMC)
Petitioner,
V. OPINION and ORDER
ERIC HOLDER, JR., et al.,
Respendents .
APPEARANCES:
Petitioner pro se
My, Yves Duvails
Fssex County Correctional Facility
354 Doremus Avenue
Newark, NJ 7105
CAVANAUGH, District Judge

Petitioner Yves Duvals is a native and citizen of Haiti,
confined at Essex County Correcticnal Facility in Newark, New
Jersey, in connection with removal proceedings. Petitioner has
submitbted for filing to the Clerk of thig Court a Petition for
Writ of Habeas Corpus under 28 U.5.C. § 2241.

Petitioner challengeg his prolonged detention in connection
with rvemoval procesdings He names as Respondents United States
sttorney General Eric Holder, Jr., and John Tscukaris, the Acting
Field Gffice Divector for Deportation and Removal in the Newark
Field Office of the U.8. Bureau of Immigration and Customs
Enforcement
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Among other things, 28 U.S5.C. § 2242 requires the petition
for a writ of habeas corpus te allege “the name o©f the person who
nas oustody over [the petiticner].” See also 28 U.S.C. § 2243

I“The writ, or order to show cause shall be directed to the

person nhaving custody of the perscon detained.”). »[T]hese

9]

provisicns contemplate a proceeding against some person who ha

che immediate custody of the party detained, with the power to

&

produce the body of such party before the court or judge, that he
may be liberated if no sufficient reason is shown to the

contrary.’ Wales v, Whitney, 114 U.8. 5674, 574 (2188%; (emphasis

—y

added) .

immediate custodian rule, longstandl g practice
confirms that in habeas challenges to present physical
confinement - “core challenges” - the default rule is
that the proper respondent is the warden of the
facility where the prisoner is being held, not the
Attorney General or some other remote supervisory
official.

Rumaefeld v. Padilla, 542 U.S. 426, 434-436 (2004) {citations

Tn the context of alien detainees, the Court of Appeals for

the Third Circuit has held,

A da

the Attorney General 1s a proper re
pft;t+cn riied by an alien detalned pending de po tation
the implicit exception to the immediate Cuutod;aﬂ rule in

the Supreme Court alsc noted (1} the opﬁ
Spo
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context whnere an American citizen is detained

L N v “

territorial jurisdiction of any district court. 542
Ea G




it is the warden of the prison or the facility
where the detainee is held that is considered the
custodian for purposes ¢f a habeas action. This is
because it 1s the warden that has day-to-day control
over the prisconer and who can produce the actual body
That the district director has the power to release t
detalinees does not alter our conclusion. Otherwise,
the Atgorney General of the United States could be
considered the custcedian of every alien and prisconer in
stody becaus ulflma#eﬁy she controls the district

directors and uha prisons.

e

1

i v. Maugans, 24 F.3d 50C, 507 {34 Cir. 19%94). See also

%,
H

¥holvavskiyv v, Achim, 443 F.3d 946 (7th Cixr. 2006} f{citcing Y1,

and reaching same regult, after Padilla).
Thus, under the circumstances of this case, the warden of

facility where the petitioner is held is an indispensable

the
party regpondent, for want of whose presence the petition must be
dismigsed Cf, Padilla, 542 U.S8. at 441 {“when the Government

moves a habeas petitioner after she properly files a petition
naming her immediate custodian, the District Court retains
jurisdiction and may direct the writ teo any respondent within its

jurisdiction who hasg legal authority to effectuate the prisoner’s

release”); Chavez-Rivas v. QOlsen, 194 P.Supp.2d 368 (D.N.J. 2002)

(where an INE detainee properly files a habeas petiticon in the

dilstrict where he is confined, and the INS subsequently transfers

the petitioner to a facility outside that district, the United
Srates Attorney General may be deemed a “custocdian” to allow the

L)




Fursuant to 28 U.8.C. §

nave power to issue writs of

res

See also Zadvydas v,

2241, United States digirict courts

habeas corpus “within their

J.

Davis, 533 0.5,

)

b

spective jurisdicticons.”

&78, 688 (2001)

avallable a3 a forum for st

-rex

roval-pericd detention”) .

(“§ 2241 habeas corpus proceedings remain

atutory and constitutional challenges

Thus, the court issuing the

e able tc exercise personal jurisdiction over the

custedian of the petitioner. See Braden v. 30th Judicial Circuit
Court, 410 U.S. 484, 494-95, 500 (1973).
The proviso that district courts may issue the

writ only “within their respective jurisdictions” forms

an important coreollary to the immediate custodian rule

in challenges to present physical custody under § 2241,

Tog LPLT they compese a simple rule that has been

ron stently applied in the lower courts, including in

the comtext of military detentions: Whenever a § 2241

habeas petitioner seeks
physical custody within
name his warden as

to challenge his present
the United States, he should

respondent and file the petiticn in

the district of confinement.
542 U.5. at 446-47 {citations and footnote omitted) ¢
A federal distyict court can dismigs a habeag corpus
petiticon if it appears from the face of the petition that the
petiticner 1s nobt entitled to relief. Sse Lonchar v, Thomag, 517
.8, 214, 320 {1%96}; Siers v. Byan, 773 F.2d 34, 45 {(3d Cir.
v a4 coroilary Lo the exception Lo the imm mediate custodian
military persconnel confined overseas, the Supreme Court
ik ! the district-of-confinement rule when
it fined overseas (and thus ocutside the
rict court) have sought relief in habeas
J.5. at 447, n.is {citing Braden, 410 U.5.
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198%), gert. denied, 490 U.S. 1025 (1989}, See alsgso 28 L.8.C.

243 .

i
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It appearing that Petitioner has failed to name ag a
espondent an indispensable party, to wit, the warden cf the
onfined;
an

, Uil

day of

ORDERED tThat the Clerk cf the Court shall serve upon the
United States Attorney for the District of New Jersey, by
certiflied mall, return receipt requested, a copy of this Crder,
the Petifion, and the Docket in this matter; and it is further

CRDERED that the named Respondents need not answer thig
Pecition untll further order of this Court; and it ig further

CREDERED that, within 30 days after the date this Order is
entered, Petitioner may file an amended petition naming the
warden of the facility in which he is confined as a party

espondent; and it is further

ORDERED that 1f Petiticner dces not file an amended petition

hin the above 30-day period, the Court will enter an Order

T

wi

ng the Petition without prejudice for failure to name an

%..A .

dismi

S

o]

}

indispensable party.
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