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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CONSECO LIFE INSURANCE Civil Action No. 2:1%v-3716
COMPANY, (SDW) (MCA)
Plaintiff,
V. OPINION

ASHLEY C. SMITH and EDITH MASINO
HEADY,
June 26, 2013

Defendants.

WIGENTON, District Judge.

Before this Court argl) Plaintiff Conseco Life Insurance Company’s motion for summary
judgment pursuant to Federal Rule of Civil Procedure(®6DefendantAshley C. Smith’s cross
motion for summary judgment pursuant to Federal Rule of Civil Procedure 5befghdant Edith
Masino-Heady's crossnotion for summary judgment also pursuant to Federal Rule of Civil
Procedrre 56,and (4) Defendant Edith Masistdeady’s motion to strike upled fraud claims by
Plaintiff Conseco Life Insurance Companyhis Court, having considered tparties’ submissions,
decides this matter without oral argument pursuant to Federal Rule of Geddere 78. For the
reasons stated below, this CoDENIES Plaintiff's and both Defendantshotions for summary
judgment, andsSRANT S Edith MasinoHeady’smotion to strike.

I. BACKGROUND
This case involves a dispute betwédaintiff Conseco Life Insurance Company (“Conseco
Life” or “Plaintiff’) and Defendant Ashley C. Smith and Defendant Edith Madeady,
respectively regarding allegednisrepresentationsn a life insurance applicationy Mr. Todd

Martin Smith, who is deceasedMr. Smith originally named his daughter, Defendant Ashley C.
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Smith, as his beneficiarandlater changed the beneficiary to lgslfriend, Edith MasineHeady
Both Defendantsstate a claim to the life insurance policy; however, Plaintiff seekedondthe
life insurance policy due tblr. Smith’'salleged commissionof equitable fraud.
I1.  FACTS
a. Application for Life Insurance

On January 24, 1989, Mr. Smith, a resident of Wharton, NJ, applied for a $200,000 life
insurance policy with Philadelphia Life Insurance Companpredecessor Gonseco Life (See
Pl.’s Statement of Material Facts Not in Dispute (“Pl.’s Facfsl.) Question 6(a) of part one
(“Question Six”) of theapplicaton form (“Application”) asked Mr. Smith whether he cha
participated in motor racinduringthe yearprior to applying for life insurance.Sée idf 2.) Mr.
Smithresponded that he had noSeg id. Question four of part one of thephlication askedvr.
Smith whether he had any other life insurance policies or annuities in (fseeid.f 3.) Mr.
Smith indicated that he did not(See id. Also, question 7(dpf part one asked whether any
applicatiors or policiesfor life or health insurance had been declined, special rated, restricted,
postponed, cancelled, or denied reinstateme8ee (d. 4.) Mr. Smith indicatedthat none had
been (See id. Question 7(e) of part one of the Application asked whether MrittSwas
“currently [applying] for or had a life or health application pending in [anpttenpany”, and Mr.
Smith answeredhat he was not nor did he have anyd.)( Question two of part four of the
Application asked Mr. Smith for his incomehich he indicated was “$75,000+ (Id. T 5.)
Question 3(a) and (b) gdart three of the Pplication asked whether “any person to be covered,
within the past 5 years: (dhad a checkup, consultation, illness, injury or operdtion(b) “[had]
been a patient ia hospital, clinic, sanitarium, or other medical facility?Seé¢ idJ 6.) Mr. Smith
answered “no” to both of these questionSedid.) Quegion 2(h) on part three of thepflication
asked “[tp the best of your knowledge, within the past ten (10) years, has any person to bd cover
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had or been told he had or been treated for: [d]isorder of skin, lymph glands, tumor or cancer?”
(Id.) Mr. Smith answered “no.(See id. On the Aplication, Mr. Smith designated his daugt
Defendant Ashley Smith, as his beneficiar$eé¢ idy 7.)

On February 10, 198%Conseco Lifeissued policy number 7244067 to Mr. Smith at a
standard non smoker rate, with a premium of $100 per month, which included a purchase Rider for
Waiver of Morthly Premiums at a standard rateSeé id.J 8.) The policy has &wvo-year
contestability period ithe event of misrepresentations madeNty Smith (See idf 9.) On May
17, 1989, Mr. Smith changed his beneficiary on his Conseco Life insurance policy from his
daughter to his girlfriend, Ms. Edith Masitteady. Gee idf 10.)

b. Mr. Smith’s Death and Events Leading ugheCurrent Lawsuit

On May 17, 1989, Mr. Smith disappearecke¢ idf 11.) On May 18, 1989, Ms. MasHo
Heady reported to policedhMr. Smith was missingSgee id. The Rockaway Police Department
and the Morris County Prosecutor's Office conducted investigations into Mr. Smith’s
disappearance, but could not ascertain his whereabdege idy 17.) It was later discovered that
on the evening of May 18, 1989, Mr. Smith drowned in the Atlantic Ocean in Dapea) FL.

(See id.f 12.) Mr. Smith’s body was recovered the following morning; howdwecausehis
identity was indeterminable at the timiee was listed by the medica&xaminer as John Doe #5.

(See id. In January 2008, a forensic technician working on cold cases determined that the body
listed as John Doe #5 was Mr. Smitlse¢€ id).

On September 10, 2008, Ms. Smith submitted a claim to Conseco Life for Mr. Smith’s
policy benefits. $ee idJ 15.) Ms. Smith stated on her claim form that Mr. Smith had two other
life insurance policies, including a $100,000 life insurance policy from William Béamnsurance
Company,and a disability policy.ee id.f 16.) Ms.Smith was the beneficiary of the William
Penn policy, which was still an existing policy at the time of Mr. Smith’s de@be idf{ 3435.)
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On May 13, 2010, Ms. MasiAdeady alsosubmitted a claim to Conseco Life for Mr. Smith’s
policy benefits. (SeePl.’s Facts § 13.0On her claim formMs. MasineHeady statethat Mr. Smith
had the same additional policies that Ms. Smith mentiosesek (dJ 14.)

During investigations into Mr. Smith’disappearance, law enforcement learned from Ms.
MasincHeadythat Mr. Smith was interested in mottrossracing (SeeCertification of Umar A.
Sheikh (“Sheikh Cert.”) Ex. 3, MCPro000025.) An investigatoym the Morris County
Prosecutor’s Office who spoke with Ms. MasiHeadywas toldthat Mr. Smiths only hobby was
motor-cross racing, that he onlgpent money on himotorcycles and that Mr. Smith rode his
motorcycle every Sunday recreatadly or in a race (See idat MCPro00006&7.) Ms. Masine
Heady also told the investigator that Mr. Smith was a benof the North Jersey Bike Club,
Enduro Racer. See idat MCPro000067.)The same investigator learned that Mr. Smith became a
member of the American Motorcycligtssociation in 1987 and that his membership was due to
expire in March 1990. See ida MCPro000179.) Mr. Smith competed in the Curly Fern Enduro
Race on April 2, 1989 in the Wharton State ForeSeePl.’s Facts I 27.) Mr. Smith also raced the
weekend before his disappearanc8eePl.’s Facts I 28.) Mr. Smith had one motoreyitiatwas
strictly for racing,a 1987 Honda CR50,as well asa 1998 Kawasakand a 1989 Honda.Sée id
11 28-29.)

Through its own investigatios, Conseco Lifelearned thatMr. Smith’s income was
approximately $37,000h 1988. Gee idf 32.) Additionaly, Conseco Lifdearned thabn May 2,
1989 Mr. Smith filed for bankruptcy. See id. Moreover, the investigations revealed that o
December 13, 1988, leisan a month before Mr. Smitied the Application with Conseco Life, he
was at Dover Generélospital for surgical removal of a lump in his chest wall that resulted in a two

inch scar. $ee idf 37.)



Based on these facts, Conseco Isiéeks to rescind Mr. Smith’s life insurance policy due to
equitable fraud, which resulted from Mr. Smith’s incorrect answers to questidaming to: (1)
risky behavior, (2) additional insurance, (3) previous surgeries, and (4) finercciale.

c. Ms. Smith’s Factual Disputes

Ms. Smith first disputes that her fathiir. Smith, executed a change of beneficiarynfior
on his policy with Conseco Life. SeeAshley Smith’'s Ans.d Pl.’s Statement of Material Facts
(“Ms. Smith’s Facts”)  10.) Ms. Smith contends that through discovery, it has twohght that
Mr. Smith executed a change of beneficiary form the dayioflisappearance, but that the form
was not completed until May 30, 1989, eleven days after Mr. Smith’s body was ktireve
Daytona Beach, FL. See id. Ms. Smith also disputes thatrMSmith’s only hobby was motor
crossracing and that he was wekhdawn for being into motecrossracing (See idff 2021.) Ms.
Smith contends that Mr. Smith “had not raced motorcycles for at least two yearsto his
application for life insurance [with Conseco Life.]1d( 20) In that same @n, Ms. Smith also
contendghat Mr. Smith did not spend his money solely on his motorcycl8se {d.f 22.) Ms.
Smith also disputeBlaintiff's assertion that Mr. Smith rode his motorcycle every Sunithay he
participated irthe Curly Fern Enduro Race on April 2, 1989, and that he participated in a race the
weekend before he disappearedSed id.ff 2728.) Regarding Plaintiff's assertion th#he
informationMs. MasineHeadygave to the police is accurate, Ms. Smith contends that Ms. Masino
Heady tesified that she had not reviewed the entire police report and therefore canrotcsiea
accuracy. %ee id] 31.) Ms. Smith also contends that discovery between the parties has not
revealed any medical records to prove Mr. Smith underwent any surgerg befoApplication.

(See idg 37.) Last Ms. Smith denies any statements, assertions, or facts relied upon by Plaintiff



that were alleged in Bill Breshears’ affiddvibecause Mr. Breshears was neither listed on
Plaintiff's Rule 26disclosuresnor mentioned in Plaintiff's answers to discoverged id.f{ 38
41.)
d. Ms. Masino-Heady’s Motion to Strike
Ms. MasineHeadyseekdo strike three of Plaintiff's theories for equitable
fraud: (1) additional insurance, (2) previous surgeries, and (3) financahe. SeeMs. Masino-
Heady’s Br.in Supp. of Mot. to Strike 6.Ms. MasineHeady seeks to strike these claims because
they were not included in Plaintiff€omplaint and were introduced for the first time in Plaintiff's
summary judgment brief
[11.  LEGAL STANDARD
a. Motion to Strike

The adequacy of pleadings is governed by Federal &ulivil Procedure8(a) (2), which
requires that a complaint allege “a short and plain statement of the claim glibatithe pleader is
entitled to relief.” This Rule “reques more than labels and conclusions, and a formulaic recitation
of the elements of a cause of action will not do. Factual allegations must bé& ¢énoage a right
to relief above the speculative level . ” Bell Atlantic Corp. v. Twomb}y550 U.S.544, 555
(2007) (internal citations omittedpeePhillips v. (ty. of Allegheny 515 F.3d 224, 232 (3d Cir.
2008) (Rule 8 “requires a ‘showing’ rather than a blanket assertion of an entitlemetetft”
(citation omitted)). When the claims in a coaipt sound in fraud or misrepresentation, they “must
state with particularity the circumstances constituting the fraudd. ReCiv.P.9(b).

b. Summary Judgment

! Bill Breshearss the director of underwriting for CNO Services, LLC. In that capacityrteiges services to
Conseco Life pertaining to insurance policy underwritieeSheikh Cert. Ex. 1.) Conseco Life submitted Mr.
Breshears affidavit, dated January 14, 20%3raexhibit to its motion for summary judgment.
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Summary judgment shall be granted “if the movant shows that there is no genuine dispute a
any material fact and the movant is entitled to judgment as a matter of law.” F€d.. R.. 56(a).
A factual dispute is genuine if a reasonable jury could return a verdict for theonaminand it is
material if, under the substantive law, it would efféhe outcome of the suitSeeAnderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). The moving party must show that if the evidentiary
material of record were reduced to admissible evidence in court, it would be iesaiffec permit
the nonmoving party to carry its burden of pro&eeCelotex Corp. v. Catretd77 U.S. 317, 322
23 (1986).

Once the moving party meets the initial burden, the burden then shifts to the nonmovant
who must set forth specific facts showing a genuine issue for trial and magshopon the mere
allegations or denials of its pleadingSeeShields v. Zuccarini254 F.3d 476, 481 (3d Cir. 2001).
The court may not weigh the evidence and determine the truth of the mattethmit should
determine whether there is a genuine issue as to a materiabt@Anderson477 U.S. at 249. In
doing so, the court mustonstrue the facts and inferences in “a light most favorable” to the
nonmoving party. Masson v. New Yorker Magazine, In&01 U.S. 496, 521 (1991). The
nonmoving party “must present more than just ‘bare assertions, conclusory i@alegat
suspicions’ ® show the existence of a genuine issueddobnik v. United States Postal SeA09
F.3d 584, 594 (3d Cir. 2005) (quotit@elotex Corp.477 U.S. at 325). If the nonmoving party
“fail[s] to make a sufficient showing on an essential element of [itg wéth respect to which [it]
has the burden of proof,” then the moving party is entitled to judgment as a matter @dbtex
Corp,, 477 U.S. at 323.

V. DISCUSSION

a. Motion to Strike



A plaintiff cannot raise claims for the first time at the summary judgment, stapey were
not included irtheir Complaint SeeBell v. City of Philadelphia275 Fed. Apix. 157, 160 (3d Cir.
2008) (holding that, at the summary judgment stage, the proper procedure for plaintifertt@ ass
new claim is to amend the corapit in accordance wittheFed.R. Civ. P. 15(a))see also Trenton
v. Scott Paper Cp832 F.2d 806, 810 (3d Cit987) (rejecting a claim the appellants raised for the
first time in their motion for summary judgment as outside the scope of the pleadingdl as not
a matter of record)Here, Conseco Life introduced three of its four theories of equitable frawsd in it
summary judgment brief. Accordingly, this Court will not consider Consec¢slefgiitable fraud
claims based on: (1) additional insurance, (2) previous surgeries, or (3) finacane.

In addition to moving to strike Plaintiff'srapled claims, Ms. Masinbleadypreemptively
argues that Conseco Life should not be permitted to amend its confjdaamise doing seould
unfairly prejudice hef.

“[A] motion for leave to amend a complajig] addressed to the sound discretion of the
district court: Cureton v. Nat'l Collegiate Athletic Ass'@52 F.3d 267, 272 (3d Cir. 2001). “A
district court may deny leave to ameadomplaint if a plaintiff's delay in seeking amendment is
undue, motivated by bad faith, or prejudicial to the opposing palty.at 272-73 (citingFoman v.
Davis 371 U.S. 178, 182 (1962)Case law provides that

The mere passage of time does noumegthat a motion to amend a complaint be

denied on grounds of delay. In fact, delay alone is an insufficient ground to deny

leave to amend. However, at some point, the delay will become upldgeyg an
unwarranted burden on the court, or will becomejuyaticial, placing an unfai

burden on the opposing partpelay may become undue when a movant has had

previous opportunities to amend a complaint.[W]hile bearing in mind the liberal

pleading philosophy of the federal rules, the question of unelag dequires that we

focus on the movant's reasons for not amending sooffubstantial or undue
prejudice to the non-moving party is a sufficient ground for denial of leave to amend.

2 Ms. Smith also argues in her opposition brief/cnwssion that Plaintiff's additional theories of equitable fraud should
not be considered given the current stage of litigation and Plaintiff' sdaiuamend its complaint before filing its
summary judgment motionSéeMs. Smith’s Opp’n Br./ CrosMot. 20-21.)
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Id. at 273 (internal citations and quotations omitted). When analyzing undue prejudice on
non-moving party, the focus is on the hardship to tlem-movant if an amendment is
permitted. See id.“To establish prejudice, the namoving party must make a showing that
allowing the amended pleading would (1) require ti@n-moving party to expend
significant additional resources to conduct discovery and prepare for triaigrificantly
delay the resolution of the dispute, or (3) prevent a party from bringing a taoebn in
another jurisdictiori. Lloyd v. Augme Tahs, Inc, Civ.A. No. 114071(JAP), 2012 WL
2952451 at*4 (D.N.J. July 19, 2012nternal citation omitted).

Here, Ms. MasineHeady points out that Conseco Life should not be permitted to
amend its complaint because it knew about the three additime@iies of equitable fraud
long before it sought summary judgmeriSeeMs. Masino Br. in Supp. Mot. to Strike 7.)
Indeed the exhibit attached to Ms. Masikteadys moving briefdemonstrates that Conseco
Life knew about theallegedfalsity of some oMr. Smith’s responses on his Applicatiaa
far back as August 2009.SéeMs. MasineHeady’s Br.in Supp. Mot. to Strike, Ex..L
Conseco Life did not file its summary judgment motion until January 2013; therefore
Conseco Life had ample time before rfdi its summary judgment motion to amend its
Complaint. (SeeDkt. No. 41.) Conseco Life has not advanced an explanation for its failure
to seek an amendment of its complaimfore filing its summary judgment motion
However, as case law makes clear,ageblone is not enough to deny a plaintiff the
opportunity to amend a complairfbee Cureton252 F.3d at 273. Instead, the delay must be
undue, i.e., causing either a burden on the court or prejudice to the nonmvsavasine
Heady argues that allomg Conseco Life to amend its complaint would cause her undue
prejudice as it would result in additional discovery, a delay in the adjudicatibis afase,
and ultimately increaskegal expenses. SeeMs. MasineHeady’s Br. in Supp. Mot. to
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Strike 8.) 9Pecifically, Ms. MasineHeady argues that permitting Conseco Life to amend its
complaint will require her téinitiate discovery requests to obtain underwriting policies and
procedures used by Philadelphia Life Insuran€empany in 1989, examples of
underwiting decisions if[sic] similar cases, the identity of underwriting personnel who
worked at Philadelphia Life at the time, and several depositions of current and former
personnel.” Id.) Ms. MasineHeady also argues that she would have to “identifemtcl
expert withesses as to thew [legal theories] . . . and conduct expert discovery as to Bill
Breshears . . . as well as a number of additional Conseco employéesdt &9.) Ms.
MasincHeady hassufficiently demonstrated that permitting Conge¢o amend its
complaint would “require[her] to expend significant additional resources to conduct
discoveryand prepare for trial.” See Lloyd2012 WL 2952451, at *4 Accordingly, this
Court finds that permitting Plaintiff to amend its complaint at this stage of the litigation
would unfairly prejudice MsMasinoHeady?

b. Summary Judgment Motion

i. Burden of Proof

Conseco Life seeks to rescind Mr. Smith’s life insurance policy pursuant to tieeloc
of equitable fraud. Ms. MasiAdeady argues thafonseco Life cannot seek rescission of Mr.
Smith’s policy under the theory of equitalbfaud due to the expiration of the contestability period.
(SeeMs. MasineHeady’s Brin Supp./Opp’n Br. 9.)Instead, Ms. Masindleady argues for legal
fraud. (See d. at 310.) Under New Jersey lavihe rescission of an insurance policy must be
sought through proving legal fraud, as opposed to equitable frarg$cission isought after the

contestability period, which is usually two yeafter the contract/paly has been in forceSeeN.J.

% This Court’s conclusion regarding Ms. MasiHeady’s motion to strike applies equally to Ms. Smith.
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STAT. ANN. 8 17B:25-4. Here, thecontestability period for Mr. Smith’s policy was indeed two
years. $eeSheikh Cert Ex. Ato Ex. 1 at 11.)

While Ms. MasineHeady is incorrect that Conseco é.ifbrought its claim after the
contestability period- Conseco Life issued Mr. Smith’s policy on February 10, 1989 and Mr. Smith
drowned in the Atlantic Ocean on May 18, 1988he iscorrectthat the applicable burden of proof
is the clear and convincing standafkeeBatka v. Liberty Mut. Fire Ins. Co704 F.2d 684, 688 (3d
Cir. 1983)abrogation recognized hyithuanian Commerce Corp., Ltd. v. Sara Lee Hosi2ly F.
Supp.2d 453, 456 (D.N.J. 2002MarsellisWarner Corp. v. Rabensl F.Supp.2d 508, 521 n.11
(D.N.J. 1999).

ii. Equitable Fraud

“In general, equitable fraud requires proof of (1) a material misrepeggenof a presently
existing or past fact; (2) the maker's intent that the other party rely on (3pdétrimental reliance
by the othemarty.” Liebling v. Garden State Inden837 N.J.Super. 447, 453App. Div.), cert
denied 169 N.J. 606 (2001).“To establish a claim for equitable frayd;onseco Life]must
demonstrate that the application for insurance contained misrepresentatnmh those
misrepresentationgraterially affecteceither [its]acceptance of the risk or the hazassumed by
[Conseco Lif¢” Allianz Life Ins. Co. of Am. v. Estate of BleidWo. Civ.A. 08-668(SDW)
(MCA), 2012 WL 714686at *7 (D.N.J. Mar. 5, 2012)citing N.J. STAT. ANN. § 17B:24-3()).
Even an innocent misrepresentation can constitute equitable fraud justifyrigsices See
Metropolitan Life Ins. Co. v. Tarnowski30 N.J. Eq. 1, 3-4 (1941).

It is important for this Court to first consider whether the alleged misrepatisenwas in
response to a subjective or objective questiBee Formosa v. Equitable Life Assurance Soc’y of
U.S, 166 N.J. Super. 8, 15 (App. Div. 1979 hile life insurance policies can be rescinded on the
basis of equitable fraud due to a material misrepresentation, applicasardadle is notalways
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clearcut. Instead “[the rule is applied rather strictly to objective questions in an application fo
insurance, the answers to which must be within the applicant's knowledgeasuwdiether the
applicant has been examined or treated by a physicidroimosa 166 N.J. Superat 15.
“However, the rule does not apply to the same extent in dealing with subjectivierggjesich as

what is the state of the applicant's health or whether the applicant has or has h#ctkd dsase

or illness” 1d. “With respect to subjective questionslew Jersey]courts have held that such
guestions seek to proliee applicant's state of mind, and if a negative answer is a correct statement
of his knowledge and belief it is not a misrepresentation, and thus does not constitatelesquit
fraud” Id. (internal citations omitted).

Here, Plaintiff argues that QuestioSx, which inquired into Mr. Smith’'s possible risky
conduct,is objective because it calls for factual information within Mr. Sraitkrnowledge.This
Court however,finds thatQuestionSix is subjective as it calletbr Mr. Smith’s state of mind
regardng his risky activity i.e. motecrossracing. Unlike an objective question, Questioix $
ambiguousbecausat is unclear whatmotor-cross racing” meanse. racing in a competition as
opposed to racing against colleagueseationally.

In addition to Plaintiff's argument beinfgactually unavailing, it is also logically misplaced.
Among other thingsConseco Life’sequitable fraudargumentregarding Mr. Smith’s motecross
racing is based on evidence discovered during investigationsMntd&Smith’s disappearance
Conseco Life makes the argumémat by Mr. Smith compeng in the Curly Fern Enduro Race on
April 2, 1989, shortly before his deathis appropriate to conclude that he participated in motor
crossracing during the yearprior to completing his Application. SeePl.’s Br. in Supp. 16.)
Conseco Lifés factual leapvould makeMr. Smith’'sresponse to @estion $ on his Application

fraudulent. (Seeid. at 15-16.) However, the fact that Mr. Smith raced in the Curly Fern Emdur
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Raceafter completing his Pplication providesinsufficient evidence to conclude that Mr. Smith
was racing during the year prior to completing hpgpHhcation.

Conseco Life also relies on evidence discovered during the investigation into Mh’'sSmi
disgppearance to arguthat Mr. Smith’'s response to Question Six was fraudulent because
according to Ms. Masinbleady, Mr. Smith used to ride his motorcycle every weekemnags a
motor-cross racing enthusiast, and only spent money on his motorcydliss MasineHeady
clarifies in her opposition brief/crossotion that her statements to investigators were not
contemporaneously recorded and a resultveretaken out of context. (SeeMs. MasineHeady’s
Br. in Supp.LCrossMot. Summ. J15-16.) Ms. MasineHeady highlights that Conseco Life failed to
mentionthe existence afleposition testimony from Ms. Masitteady where she explicitly denied
that Mr. Smith raced motorcycles during the year prior to the Applicati®&ee {d.at 15.) Ms.
MasincHealy also points out that Conseco Life failed to mentioa existence otfleposition
testimony from Mr. Smith’s exife and sister who also denied that Mr. Smith raced motorcycles
during the year prior to the ApplicationSde id. Mr. Smith’s exwife and sister actually stated
that Mr. Smith foreswre motorcycle racing after the birth of his daughter, which was two years
before the Application (See id)°

In light of the above, therare issues regding the facts that form the basis of Conseco Life’s
equtable fraud argument. Conseco Life cansatisfythe first element of an equitable fraud claim
and therefore cannot establisquitable fraud by clear and convincing evidence. Accordingly,
Conseco Life’s motion is denied.

iii. Ms. MasineHeady's Crosgviotion

* Ms. MasineHeady'’s statement that Mr. Simis was a fan of motecross racing was indeed accuratSedMs.
Masino-Heady Opp’'n Br. 17.)

®>Ms. Smith also disputes the evidence on which Conseco Life relies to hagidrt Smith’s response to Question Six
was fraudulent by highlighting the existenof deposition testimony from Mr. Smith’s-eife and sister. eeMs.
Smith’s Opp’n Br./Cros#/ot. 17-18.)
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Ms. MasineHeady’s motion for summary judgment is based on her contethi@bn
Conseco Life cannot satisfy its burdeninvalidate Mr. Smith’s policy (SeeMs. MasineHeady's
Br. in Supp.CrossMot. Summ. J. 19.) Additionally, Ms. Masirideady argues that Conseco Life’'s
inability to satisfy its burden means that there is no issue of material fact in disgatdimg the
enforceability of Mr. Smith’s policyand her claim to the policy benefit§See id. Ms. Masino-
Heady argues that, as a result, judgment should be entered against Conseccheif@mount of
$503,223.91 with interest compounded at 4% from November 26, 2012 to the date of judgment and
at the legal rate thereaftefSee id. Ms. MasineHeady agues that the only remaining issue is that
of the rightful beneficiary. Given this Court’'s analysis and findinggarding Conseco Life’s
motion,Ms. MasineHeady’s motion is alsdenied.

iv. Ms. Smith's CrosdMotion

Similar to Ms. MasineHeady, Ms. Smith ks summary judgmemsblely on the basis that
Conseco Life cannot meés burden of proof For all of the reasons stated in this opinion, Ms.
Smith’s crosamotion is also denied.

V. CONCLUSION
For the reasons set forth abok#aintiff’'s motion for summary judgment BENIED,
Defendant Ms. Masintleady’'s motion for summary judgment BENIED, Defendant Ashley
Smith’s motion for summary judgment BENIED, and Defendant MasiAdeady’'s motion to
strike iSGRANTED.

s/Susan D. Wigenton, U.S.D.J

Orig: Clerk
Cc: Madeline Cox Arleo, U.S.M.J.
Parties
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