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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ROSEMARY THERESA VOLAGE Civil Action No.: 11¢v-4413(ES)
Plaintiff, OPINION
V.

MICHAEL J. ASTRUE,
COMMISSIONER OF SOCIAL
SECURITY,

Defendant

SALAS, District Judge

Before the Court is an appeal filed by Rosemary Theresa V{l&mmant’ or “Ms.
Volage”) seeking review of the Administrative Law Judge’s (“ALJ”) decision demyifis.
Volage’s application fordisability insurancebenefits and Supplemental Security Income (SSI)
paymentsunder Titles 11 and XVI of the Social Security Act. The Court has consded the
submissions in support ohd in opposition to the present application, and decides the matter
without oral argument pursuant to Federal Rule of Civil Procedure 7&w).the reasons set
forth below, the CourAFFIRMS the ALJ’s judgment.

I.  Background and Procedural History

Ms. Volage is a 5%ear old woman claiming to suffer from the followicgnditions
fioromyalgia, rheumatoid arthritis, depression, anxiety, herniated disks, pléamsaiitis,
neuromusculadamage in right leg, upper back, shoulder, and arm, pinched nerve, carpal tunnel

syndrome type Il diabetes, chronic bronchitis, anemia, hypertension, allergiexlesity (R.
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at 1516, 155)' On July 30, 2007, Claimargppliedfor disability benefis and SSI alleging
disability as of January 1, 2003(R. at 13). The claims were denied initially and upon
reconsideration on February 12, 2008, and May 12, 2008, respectively. (R. at 69, 74, 82, 85).

OnMay 14, 2008, Claimant requested a hearing before an ALJ. (R. aAB8)Charles
S. Evansheld the hearingn October 20, 2009. (R. at 13). On November 10, 2009, the ALJ
issued a decision findinthat Ms. Volageis not disabled under the Social Security Artd
therefore ineligible for benefits(R. at 24.) Claimant requestethat theAppeals Council review
the ALJ decisiorbut the Council denied the requeqR. at 19). Claimant filed a complaint
with this Court on July 29, 2011. S¢e Docket Entry No. 1). The d@urt received the
administrative record o@ctober 21, 2015nd the matter is now ripe for adjudicatio{See
Docket Entry No. 7).
Il.  Legal Standards

A. Standards for Awarding Benefits

To qualify for Social Security benefits, the claimant must first establish Heatiss
“disabled.” 42 U.S.C. 8§ 1381. “Under the Social Security Act, a disability ablested where
the claimant demonstrates that there is some medically determinaisléobas impairment that
prevents [her] from engaging in any substantial gainful activity for aitetsttwelvemonth
period.” Fargnoli v. Massanari 247 F.3d 34, 389 (3d Cir. 2001) (internal citations and
guotation marks omitted). A claimant is disad for these purposes only if her physical or
mental impairments are “of such severity that [s]he is not only unable to dgfberdpus work
but cannot, considering [her] age, education, and work experience, engage in any other kind of

substantial gaitul work which exists in the national economy . ...” 42 U.S.C. § 423(d)(2)(A).

! The Court uses the initial “R.” to refer to the Administrative Recor
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The Social Security Administration has established the followingsligp, sequential
evaluation process to determine whether an individual is disabled:

(i) At the firststep, we consider your worktaaty, if any. If you
are doingsubstantial gainful activity, we will finthat you are not
disabled. . . .

(i) At the second step, we consider the medical severity of your
impairment(s).If you do not have a seveneedically determinable
physical or mental impairment that meets the duration requirement
in 8404.1509, or a combination of impairments that is severe and
meets the duration requirement, we wihd that you are not
disabled. . . .

(i) At the third step we also consider the medical severity of your

impairment(s). If you have an impairment(s) that meets or equals

one of our listings in appendix 1 of this subpart and meets the

duration requirement, we will find that you are disabled. . . .

(iv) At the fourth step, we consider our assessment of your residual

functional capacity and your past relevant wolfkyou can still do

your past relevant work, we will find that you are not disabled. . . .

(v) At the fifth and last step, we consider our assessoieybur

residual functional capacity and your age, education, and work

experience to see if you can make an adjustment to other Work.

you can make an adjustment to other work, we will find that you

are not disabled!If you cannot make an adjustment to other work,

we will find that you are disabled. . . .
20 C.F.R. § 404.1520(a)(4).

B. Burden of Proof
The fivestep sequential evaluation process involves a shifting burden of poed.

Wallace v. Sec’y of Health & Human Serv&2 F.2d 1150, 1153 (3d Cir. 1983). At step one,
the claimant has the burden of establishing that she has not engaged in “substaftial ga
activity” since the onset of the alleged disability, and at step two thau#feessSrom a “severe

impairment” or “combination of impairents.” 20 C.F.R. 8§ 404.1520@¢). If the claimant is

able to demonstrate both that she has not engaged in substantial gainful activityt &t tha



suffers from a severe impairment, then the claimant must then demoensttatep three-that
her impairnents are equal to or exceed one of the impairments listed in Appendix 1 of the
regulatons. 20 C.F.R. § 404.1520(d) she is able to make this showing then she is presumed
disabled. If she cannot show that she meets or exceeds a listed impairment, tefoat she
must show that her residual functional capadites not permit her to return to her previous
work. 20 C.F.R. 8 404.1520(e)f the claimant meets this burden, then at step five, the burden
shifts to the Commissioner to demonstrate that the claimant can perform othtiansalbgainful
work. 20 C.F.R. 8 404.1520(g). If the Commissioner cannot meet this burden then thatclaima
shall receive disability benefits.
C. Standard of Review

This Court has jurisdiction to review the Commissioneegision under 42 U.S.C. §
405g). The Court must affirm the Commissioner’s decision if it is “supported byasuiadt
evidence.” 42 U.S.(88 405(g),1383(c)(3);Stunkard v. Sec’y of Health & Human Senr&ill
F.2d 57, 59 (3d Cir. 1988Doak v. Heckler 790 F.2d 26, 28 (3d Cir. 1986). Substantial
evidence is more than a “mere scintilla” of evidence and “means such relevant evidence as a
reasonable mind might accept as adequate to support a concluBimhdrdson v. Peralegl02
U.S. 389, 401 (1971) (quotinGonsol. Edison Co. v. NLREBO05 U.S. 197, 229 (1938)).
Although substantial evidence requires more than a mere scintilla, “it oeedento the level of
apreponderancé McCrea v. Comm’r of Soc. Se870 F.3d 357, 360 (3d Cir. 2004).

In reviewingan ALJ’s decision the court must look to the ALJ’'s “expression of the
evidence s/he considered which supports the réasliyell ashe reasoning behind the rejection
of certain evidencéo determine if substantial evidence supports the findi@ysiter v. Harris

642 F.2d 700, 705 (3d Cir. 1981An ALJ’s reasoning for weighing or rejecting evidence is



particularly important wherhere is “conflicting probative evidence in the recordd’ at 706).
The Court is bound by the ALJ’s findings that are supported by substantial eviéeroaf[it]
would have decided the factual inquiry differentlyHartranft v. Apfel 181 F.3d 358360 (3d
Cir. 1999). Thus, this Court is limited in its review in that it cannot “weigh the ewedenc
substitute its conclusions for those of the fander.” Williams v. Sullivan970 F.2d 1178, 1182
(3d Cir. 1992) (internal citation omitted).

[I. The ALJ’s Finding and Final Determination

At step one, the ALJ found that Ms. Volage [thanot engaged in substantial gainful
activity since January 1, 2003, the alleged onset date.” (R. at 15).

At step two, theALJ determined that the medical evidersigpported a finding that
Claimant hadhreesevere impairments: fioromyalgia, depression/anxiety, and obesdy). (

At step three, the ALJ found that Ms. Volage did not “have an impairment or
combination of impairments that meets or medically equals one of the listed impairm2ats in
CFR Part 404, Subpart P, Appendix 1.” (R. at 16).

The ALJ made a credibility finding to “evaluate the intensity, persisteau limiting
effects of the claimant’'s symptorisand found Claimant’s subjective complaimispain less
than credible. (R. at 18)The ALJdetermined that the Claimant retained the residual functional
capacity to perform a modified range of light woi(kd.).

At step four the ALJfound that Ms. Volagevas capable of performing her “past relevant
work as a bookkeeper” since that walkl not require any activities precluded by her residual
functional capacity. (R. at 22). Alternatively, the ALJ, through vocational expert testimony,

established that M3d/olage would also be able to work as a night auditor or cas(iRerat 23).



Consequently, the ALJ concluded that Ms. Volage was not disabled within the meaning of the
Social Security Act. I¢.).
IV.  Analysis: Review of the ALJ’s Determination

On appealMs. Volage arguethatsubstantial evidence exists in the administrative record
to support a finding of disability. Therefore, Ms. Volage asks this Court toseube
Commissioner’s final administrative decision. Alternatively, Ms. Volagks the Court to
remand the decision to the Commissioner for reconsideration in light of allegenigés in
the ALJ’s decision. (SeeDocket Entry No. 10, Plaintiff's Memorandum of LawP(’s Br.”)).
Specifically, Ms. Volage contends that the A¢ted at step three by not properly evaluating
whether she met a listed impairmefidl. at 2732). She also alleges the following errors at step
four: 1) the ALJ did not give proper credence to Ms. Volage’s subjective compl@ihtst 2+
27); 2 the ALJ improperly found that Ms. Volage could perform her past relevant \idrlat
32-37); and 3) the hypothetical suppliedtbe vocational expedid not accurately portraiyls.
Volage'simpairments. Id.).

Below, the Court addresses each atkdeficiency as it relates the sequential fivestep
disability analysis.

A. Step Three: Consideration of Impairments

The Court first determinesvhether the ALJ's analysis at step three was proper.
Specifically, the Court must determine whether the ALJ considered the combieetdoéfMs.
Volage’s fibromyalgia, depression/anxiety, and obesity to determinéherhthe overall effect
was medically equivaht in severity to one of the listed impairments in 20 C.F.R. Part 404,

Subpart P, Appendix 1.



“For a claimant to show that his impairment matches a listing, it must meet all of the
specified medical criteriaAn impairment that manifests only some ofgbariteria, no matter
how severely, does not qualify . . For a claimant to qualify for benefits by showing tfrer]
unlisted impairment, ocombination of impairments, is ‘equivalent’ a listed impairmen{she]
must present medical findings equal in severitgltdhe criteria for the one most similar listed
impairment. Sullivan v. Zebley493 U.S. 521, 530-531 (1990).

The Third Circuit requires an ALJ to “set forth the reasons for his decisBuarhett v.
Comm’r of Soc. Sec220 F.3d 112, 119 (2000) (citiigptter v. Harris 642 F.2d 700, 76405
(3d Cir. 1981)). Specifically, the “ALJ must provide a ‘discussion of the evidearmdan
‘explanation of reasoningor his conclusion sufficient to enable meaningful judicialiee.”
Diaz v. Comm'r of Soc. Se&77 F.3d 500, 504 (3d Cir. 200@uoting Burnett 220 F.3d at
120). However, an ALJ need not “use particulanguageor adhere to a particular format in
conducting his analysis.Jones v. Barnhayt364 F.3d 501, 505 (3d Cir. 2004).

Ms. Volage argues that the Aldiled to properly evaluate her mental impairments under
Listings 88 12.04 (Affective disorders) and 12.06 (Anxiethated disorders). Specifically,
Claimant asserts that, “the record suppohntst the phintiff [is] disabled per se by meeting
Listing 12.04 and its criteria A and 'Bas well as the requirements of A and B under Listing
12.06 (Pl.’s Br. 30, 31). Claimant argues that the ALJ improperly relmdmedical experDr.
Ducklers opinionwhen he foundhat Ms. Volage did not meet a listed impairmefit. at 30).
The Commissioner maintains that substantial evidence supports the ALJ’s findinglsgha
Volage did not meet or equal the listings abov@ocket Entry No. 11, Defendant’s Bfie

Pursuant to Local Civil Rule 9.1[@€f.’s Br.") 6).



The Court findsthe Commissioner'sargumenthas merit.Claimant cites to records
illustrating symptomology satisfying the paragraph A criteria while arguing thae teame
records prove marked limitations. (Docket Entry No. 12, Plaintiff's Reply Lé®é’s Ltr.”) 1)
This evidence does not persuade the Courhe ALJ found that while Claimant met the
symptomatic criteria of “paragraph A,” she did not have marked impairments under the
“paragraph B” criteria of 12.04 and 12.66:

To satisfy the ‘paragraph B’ criteria, the mental impairment must result in at least

two of the following: marked restriction of activities of daily living; marked

difficulties in maintaining social functioning; marked difficulties in maintaining
concentration, persistence, or pace; or repeated episodes of decompensation, each
of extended duration. A marked limitation means more than moderate but less
than extreme. Repeated episodes of decompensation, each of exteatied,dur
means three episodes within 1 year, or an average of once every 4 months, each
lasting for at least 2 weeks.
(R. at 17). The ALJ found that Claimant had mild restrictions in daily living activities, moderate
difficulties in social functioning, ahmild difficulties in maintaining concentration, persistence,
or pace. He found no episodes of decompensatigi.). The ALJ therefore determined that
Claimant did not have marked impairments meeting the listing criteria.

Ms. Volage’srestrictions ondaily living activities based on her hearing testimony,
reports from interviewing physicians, ahdr SSA application, indicatéhat while her husband
performed most of the housework, sheas capable of maintaining her persorn@giene
preparing simple meals, and performing light housework. (RL8&#1, 163-173, 757-766).
Based on this evidence, the ALJ found that Claimant’s ability to perform ldarg activities
was not markedly limited.(R. at 17). With regard to social functioning, Ms. Volagestified

that although she was afraid of crowds and sometimes she had difficulty motivating teersel

leave the houseshe was abl&o take public transportation and attend school joae- (R. at 45-

% Listings 12.04(B) and 12.06(B) are the sanfr this reasonthe Court examines the ALJ's marked
impairment analysis as representative of the combined effects ofsleprasd axiety on Claimant.
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47). While Ms. Volagealso reportedthat she isnot a “social butterfly,” she “got along with

everybody” and treatment notes indicate that she conveasty with medicalpractitioners
(R. at 4547, 52, 167, 266, 268, 272, 273, 278, 304). The ALJ found, based on this testimony,
that Claimant was moderately limited in social functioni(lg. at 17).

The ALJ based his analysis of concentration, persistence, or pace on Mge'¥ola
testimony thatdespite some difficulty with motivatioshe watched television, attendgdiours
of school a week, andompleted8 hours of homework a week. (R. at 17, 19:383
Correspondence from Claimant’s community college instrustatedthat Ms. Volage was a
“top student” who took on leadership roles and never complained about the workload otyintensit
of her schoolwork. (R. at 204).The ALJ credited psychological testing indicatithgt Ms.
Volage did well on attention screening measures and had normal cognition; her screening for
memory was weak but her scores raised concern that Claimamotasercisingfull effort on
the exam. (R. at 76265). The ALJ further found that the record did not slaow episodes of
decompensation. (R. at 17).

The ALJnotedthat the record did not establish any “paragraph C” criteria. (R.,at 17
796, 81). Claimant maks no argument that she specifically meets paragraph C criteria.

This Court findsthat there issubstantial evidence to supptiie ALJ’'s conclusion that
Ms. Volage’s restrictions do not rise to the level of marked impairnfentsistings 12.04 and
12.06. The ALJ based his analysis on substantial evidence fvtsn Volage's testimony
regarding herfunctioning and impairmentsand the observationby her various medical
practitioners, rather than solely on Dr. Ducker’s testimony.

B. Step Four: Credibility, C onsideration of the Record, and Past Relevant Work

Next, the Court determines if the ALJ properly evaluated Ms. Volage@uadsiunctional



capacity (“RFC”). RFCis defined asthe “most that[claimant] can still do despitdheif
limitations” 20 C.F.R. § 404.1548)(1) When making an RFC determination, the ALJ must
consider all relevant evidence before him, including “medical records, observagoi@sduring
formal medical examinations, descriptions of limitations by the claimant andspthed
observations of thelaimant's limitations by others.”Fargnoli, 247 F.3d at4l; see also20
C.F.R. 8 404.1545(a). “Although the ALJ may weigh the credibility of the evidence, he must
give some indication of the evidence which he rejects and his reason(s) for drsgurctn
evidence.” Burnett 220 F.3d at 121.

The ALJ found thals. Volagehad the following residual functional capacity:

Claimant can walk approximately 4 blocks and can stand for %2 hour at a time and

sit for an hour at a time and can occasionally lift not more that 20 pounds and not

repetitively, but with some frequency, can lift ten pounds; she has a mild

impairment in themanipulative use of her dominant (right) hand; pushing/pulling

is limited to such things as opening or closing a drawer; she can drive; her eye

sight is functional as corrected by glasses; her hearing is functibea average

in shortterm memory andconcentration; she can climb-62 stairs with the

assistance of a handrail; she has a mild intolerance for dealing with the peblic; h

stamina is no more tha®0% of normal person of her age in good health.
(R. at 18). Ms. Volage argues that the AL&Esidual functional capacity assessmsrftawed.
Specifically, Claimant contends that the ALJ’'s assessment 1) “failed to gigerprredence” to
her subjective complaint®) failed to consider the entire recor®) improperly found that she
was able tgerform her past relevant work, and 4) inaccurately portrayed heationi$ to the
vocational expert (Pl.'s Br. 21, 23, 3236). The Commissioner maintains that the ALJ properly
weighed all evidence arfdund that Ms. Volage’s complaints were eotirely credible (Def.’s

Br. 14). As a resultthe Commissioner contend$ie ALJ’s vocational hypothetical included

only credibly establishetimitations (Id. at 18).
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I.  Credibility and Subjective Complaints

The Third Circuitestablished the followintpur-part test to determine the credibility of a
claimant’s subjective complaints. That test requires:

(1) that subjective complaints of pain be seriously considered, even where not

fully confirmed by objective medical evidence; (2) that subjectiae pnay

support aclaim for disability benefitand may be disabling; (3) that when such

complaints are supported by medical evidence, they should be given great weight;

and finally (4) that where a claimant's testimony as to pain is reasonably

supported by medical evidence, the ALJ may not discount claimant's pain without
contrary medical evidence.

Ferguson v. Schweiker65 F.2d 31, 37 (3d Cir. 1985) (citations and quotations omitted).

Symptoms alone are not enough. No combination of symptoms can beasisefor a
finding of disabilityunless there is medical evidence demonstrating a medically determinable
physical or mental impairmentSee20 C.F.R. 88 404.1529, 416.929(8&SR 967p. The ALJ
must evaluate the intensity, persistence, and functiolaliyng effects of the pain or symptoms
once a claimant has demonstrated, by medical signs or findings, the exdtamcanderlying
condition that could produce said symptoms. 20 C.F.R. 88 404.1529, 416.929; SpR:&6
Hartranft v. Apfel 181 F.3dat 362 (“This obviously requires the ALJ to determine the extent to
which a claimant is accurately stating the degree of pain or the extent to whichshe sr
disabled by it). An ALJ is required to consider the claimant’s subjective complaints, but may
reject these complaints when they are inconsistent with the objective medicahaeyid
claimant’s own testimony, or other evidence in the recéfartranft, 181 F.3d at 362The ALJ
must explain his reasons for rejectimgassigning specific weight televant evidence, or when
conflicting probative evidence exists in the recad that the district court can perform its
reviewing function.Cotter, 642 F.2d at 706-707.

Ms. Volage argues thahe ALJ’s credibility determination was flaweldecausehe did

not “give proper credence” to her subjective complaints and did not consider the ascard
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whole. (PI's Br. 21-22). The Commissioner asserts that the ALJ properly considered the entire
record, evaluated Ms. Volage’s complaints, and found that her subjective complanet not
entirely credible.

This Court finds that the ALJ properly evaluated Ms. Volage’s subjective coigotan
the basis of the entire recoethd found them not wholly credibleThe substantiaévidence
standard entitles an ALJ to considerablesdeice, especially in credibility findingSeeSmith
v. Califang 637 F.2d 968969 (3d Cir. 1981) An ALJ’s credilility determination is unsound
only if it is based on scant evidence or speculatidd. The ALJ's decisionis based on
substantial evidence and does not suggest speculation. Therefore, the Court wilh dhefer
negative credibility finding.

The ALJ found that Ms. Volage had underlying medically determinable physical and
mental impairments, namely fibromyalgia, depression/anxiety, and obegitgh would be
expected to produce Ms. Volage’s pain and symptoms. (R. at\Mjenever statenmds about
the intensity, persistence, or functionally limiting effects of pain or othep®ymns are not
substantiated by objective medical evidence, the [ALJ] must make a finding oredhlality of
the statements based on a consideration of the easeerecord.” (R. at 18fibromyalgia and
depression/anxiety, while medically determinable, are difficult to subdtaribya objective
medical evidenceSee Hirschfeld v. Apfell59 F. Supp2d 802, 81112 (E.D. Pa. 2001).
Accordingly, Ms. Volage’s cdibility was paramount in evaluating the limiting effects of her
pain and symptoms.

First, the ALJ did not completely disregard Ms. Volage’s subjective complansteal,
he found that “the evidence in the record reflects [that] claimant’s functiomi#htions are not

as significant and limiting as she alleges.” (R. at 1d. Volagealleged constant pain in her
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neck, back, right arm, elbow, hand, wrist, legs, hips, feet and heels, persisterthbsada
depression, anxiety, and fear of crow(R. d 18, 3843, 4647, 171173). She also claimed she
could only be on her feet for ten minutes and could only sit for 30 minutes. (R. at 18, 48-49).

The ALJ’s credibility analysis was based fmur areas: Claimant’s daily activities and
testimay, objective medical evidencevidence of malingeringndClaimant’s criminal history
(R. at 18-22).

The ALJ noted that Claimant’s daily activities and testimony suggested incongste
her true capabilities. Ms. Volage is able to maintain her personal hygiene, use public
transportation, attend school pt@ime, perform light housework, use a computer, and manage
money. (R. at 18). The ALJ also noted some inconsistencies in Ms. Volagesported
ambulatory function. Claimant testifi¢lat she sededa wheelchair andould not walk without
the assistancef a walker or caneshe cited numbness in her lower legs and feet, along with heel
pain attributed to plantar fasciitis(R. at 41, 48). Despite these alleged limitations, records
indicatad that Ms. Volage, when living apart from her husband, visited him daily in a house
without wheelchair access. (R. at 806, B1Records from Ms. Volage’s incarceration indidate
that in 2007, she did not need assistamhen gettingnto her bunk, waliag to the showeror
showeing while standing. (R. at 392, 394-399

The ALJ also found thatlgective medical evidena#oes not lend support tbe extreme
intensity of Ms. Volage’s pairX-raysfrom 2007 and 2008 of the right and left knee, right ankle,
right hand, right and left wristere normal (R. at 748755). X+ays of the cervical spine from
2007 and 2008vere normalwith the exception ofumbarscoliosis (Id.). Radiology reports
from 2004 and 2005 were also unremarkable. (RR9at 394399, 43). Claimant points to

EMGs and MRIs from 1995 as objective medical evidence of conditions causingpgis Br.
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at 24). However,this evidence is improperly relied upon and irrelevaBeediscussionnfra
Part IV.B.ii.

The ALJ’s credbility analysisalsorelied on examining physiciahreports of possible
malingering. During Ms. Volage’s incarceratiorshe wasobserved wheeling herself in her
wheelchair anananipulating objects without difficulty, grimacing, or other a\ségns of pain or
discomfort a unit officer reported that despite her wheelchair, she ambulated easilyhér
chair to her bunk or the shower. (R.34t3-344. Yet when she was lightly touched during an
examination the next day, she grimaced, pulled back, and cited jpdin. The record indicated
that while such pain is not totally inconsistent with fibromyalgia, Claimaai®nssuggested
dramatic behavior. 1¢.). In two examinations by different doctors in 2004 and 2Q08@,
examiners noted aonsistent straight leg raisasd exaggerated pain behavior. (R4&8, 744).
The 2007 examination noted “significant evidence of poor effort and inconsistefRieat
744); claimant alleged she could not stand on her toes or heels, but ‘getting on thectabled
exclusively on her toes.”(R. at 20 (citing R. at 744. Multiple records also show physicians
guestioning Claimant’seliance on a wheelchair. (R.428, 742-747, 809)noting inconsistent
reliance on cane, walker, and wheelchaird noting no edencethat a wheelchair was
necessary)In a 2007 psychological examination, the psychologist noted that Ms. Volage’s
scores on the Structured Inventory of MalingeSgthptomology(SIMS) raised doubt about the
extent of her symptoms. (R. at 757-766).

If the total SIMSscore exceeds the recommended cutoff score, it iledi¢hat the

individual has endwd a high frequency of symptoms that are highly atypical in

patients with genuine psychiatric or cognitive disorders, and raises suspicion
malingering. In this case, Ms. Volage’s total SIMS score of 26 exceeded the
cutoff of 14, raising concerns about the accuracy of herrggtirted symptoms.

... On three ofthe [five subscale} Ms. Volage's scored exceeded the

recommended cutoff ece. Her elevated scale above the cutoff on Neurologic
Impairment indicated that she was endorsing illogical or highly atypical
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neurobgic symptoms. Her elevated score on Amnestic Disorders indicated that
she was endorsing symptoms of memory impairment that are inconsistent with
patterns of impairment seen in brain dysfunction or brain injury. She also
indicated a scale score above the cutoff for Affective Disorders. This scale
focuses on symptoms that can be present in depressed or anxious individuals, but
that occurs on an infrequent basis. It is not the symptom itself that is indiciative o
malingering on the scale, but the high rate of endorsement of such symptoms. . . .
[H]er scores . . . raise[] concerns about the credibility of her overall symptoms
reporting, particularly as it relates . . . to memory and affective functioning.

(R. at 764).
The ALJ’s credibility analysisalso addressi Ms. Volage’s incarceratioand the
possibility of secondary gain.

Claimant admits that she stopped working because her employment was
terminated because she embezzled funds (15F, see hearing record). Records
indicate she was working for a npnofit women’s shelter for victims of domestic
violence when she was terminatid embezzlement in excess of $171,000 in
December 2002 (8F/4, 9F/6, 11F/13). Claimant testified that she was charged and
convicted and served 39 months out of a 48 month sentence in prison. Records
indicate she pled guilty to several counts of TheftH/). She testified that he
alleged onset of disability date of January 2003 is approximately the date of her
last paycheck after heemployment was terminated in December 2002 (see
hearing record). Records indicaiaimant [wjs able to perpetuate her crime over
two years and took steps to keep it secret (9F/9, 11F/13). When contacted by a
CDIU investigator, the district attorney who prosecuted claimant indicatedtthat a
the time of semncing in September 20@faimant dd not use an assistive device

or complain of pain (9F/6[,] 11F/13, 13F). Records indicate that claimant used
over $75,000 of the embezzled funds for street level purchase of prescription
drugs including Percodan, Oxycodone, and Vicodin (9F/7). Records indicate that
claimant has restituin obligations of over $170,000 (9F/6). While claimant’s
criminal record is not determinative, it does not bolster her credibility.

(R. at 1920). Claimant argues thdter estimated monthly disability payment of $1,100.00 to
$1,400.00 is “[h]ardly, [sic] a windfall in today’s economy” and doesimditatesecondary gain
since “[t]he record will show that plaintiff's impairments were evident andimguuaintiff pain
and limitations as far back as May 1995 when she was injured in an acciders.B(PR223).
This Court does not find tlse argumentpersuasive. Athe ALJnoted, “more than one record

in claimant’s file finds her reporting chronic pain and numbness since a motolevateident
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in 1975, but this did not prevent her from working galiyffor years” (R. at 20 seeR. at 806,
320).

Based on the aboveha ALJ found Claimant’'s alleged functional limitatis to be less
than crediblébased on the evidence abdv@herefore, this Court defers toe ALJ'scredibility
determination.

ii. Consideration of the Entire Record

Claimant argues that the ALJ did not consittherrecord in its entirety. Specifically, she
points to exhibit 21Fa reportfrom Dr. NazarHaidri, and exhibit 22F, a medical source opinion
from Dr. JosepIBlack, her treating doctor. Ms. Volage argues that 1) the ALJ ignored objective
medical evidence supporting her claim in exhibit 21F, andeALJimproperly disregarded her
treating physician’s opinion. (Pl.’s Br. 23-24, 35-36).

The objective medidaevidence Claimant cites is unpersuasive for three reasons. First,
exhibit 21F contains Dr. Haidri's discussion of Ms. Volage’s pain treatment andeavref
medical imagery, including MRIs, EMGs;péys, and CAT scans. (R. at 862-69). However, the
images and treatment in question were performed after Ms. Volage's 1994 motor vehicle
accident. Id.; R. at320. Second, this evidence does not pertain to the alleged disability period
beginning in 2003. Ms. Volage was gainfully employed for nine yeéesthe 1994accident,
and more recent images do not support an inference that she still suffers frormjinoss. i
(SeeR. at 748-55, 392, 394-399, 4@adicating normal xays)) Third, the ALJ did not cite this
evidence because it was not in theorel at the time of the hearing. (R. at 4, 29%e Teport was

submitted to the Appeals Council upon reconsideration, but was never in ftbatAifl (Id.).

3 Claimant argues that the ALJ’s “extensive detail” regarding her incarceratifemrines his credibility
analysis. However, she cites no authority for the proposition that criotngictions are not relevant to
Social Security credibility determinatiariBhe Third Circuit has not directly addressed this point, but the
Second Circuit has upheld credibility determinations that also rest ongothards, such as inconsistency
between testimony and medical recor8@geNetter v. Astrug272 F. App’x 54 (2d Cir. 2008).
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Claimant’s argument about exhibit 22F is similarly unpersuasive. The exhibibirsn
opinion by Dr. Black, not his treatment records. (R. at 870). Contrary to Clagraagtiment,
the ALJ did not disregard Dr. Black’s opinion by not citing to this evidence. This evidersce
not in front of the ALJ at the time of the hearing and was similarly submitted tAppeals
Council after the ALJ rendered his decision. (R at 4). Dr.lBdateatment records, however,
were in the record at the time of the hearing. (R. at ZBRALJ noted that Dr. Black’s opinion
was “given little weight, beesse it is inconsistent with the record as a whole including other
medical opinions and claimant’s activities of daily living.(R. at 21).

Evidence not before the ALJ cannot be usedrtjuethat the decision was not supported
by substantial evidenceJones v. Sullivan954 F.2d 125, 128 (3d Cir. 1991). This Court is
empowered to remand a case if new and material evidence comes to light aftersioa deci
there is good cause for not submitting the evidence previoMsythews v. ApfeR39 F.3d 589
593(3d Cir. 2001). The new evidence must not simply be cumulative of what is in the record.
Newhouse v. Hecklef753 F.2d 283, 287 (3d Cir. 1985). Evidence is material when it is
probatve andrelevantto the time period, and creates the reasonable possibilityt tixatuld

have changed the outcomé&l. Claimant hasnadeonly conclusory statements about the need

*The Third Circuit requires the ALJ to adopt the judgment of tregpimgsicians in the absence of
contradictory evidence.See Frankenfield v. BoweB61 F.2d 405, 4083d Cir. 1988). However, the
Third Circuit upheldan ALJ'’s rejection of a treating physician’s opinievhen, as in the instant case,
“[tlhe opinion offered by [Claimant’s] treating physicians were corsand unsupported by the
medical evidence, and failed to explain why ailments that had plagued [6lhiimadecades did not
incapacitate [Claimant]intil [the alleged onset datg].Jones v. Sullivan954 F.2d 125, 129 (3d Cir.
1991). Treating physicians’ opinions were not controlling when other physiciahsatad those same
medical findings andcbnduded that those findings did not reveal any condition that would preclude
gainful employment. Id.

-17 -



for remand based on this evidence, and made no arguments that the esamtesfes the
standards above.(Pl.’s Ltr. 5). This Court finds that remand is not justified.
ii. Past Relevant Work and Vocational Hypothetical

Ms. Volage argues that the ALJ improperly found that she could perform her past
relevant work as a bookkeep&ince her nonexertional impairments would preclude her from
even a sedentary jol{Pl.’s Br. 32). Claimant contends that the ALJ’s hypothetical questions to
the vocational expert VE”) did not fully account for theeverity of her impairments, leading to
improperfindings at stepfour and five. Id. at 35). The Commissioner responds that the ALJ’'s
hypothetical properly included all of Ms. Volage’s credible limitations. (Bdr. 18).

An ALJ is not requireda submit all alleged impairments to the vocational expert.
Rutherford v. Barnhart399 F.3d 546, 554 (3d Cir. 2005). Rather, a hypothetical must
“accurately portray . . . all of alaimant’s credibly established limitations.”ld. (quoting
Podedworny vHarris, 745 F.2d 210, 218 (3d Cir. 1984)) (internal quotation marks omitted).
The Third Circuit has established the following guidelines to determine if a limited®iden
credibly established:

Limitations that are medically supported and otherwiseontroverted in the

record, but that are not included in the hypothetical question posed to the expert,

preclude reliance on the expsrtesponseRelatedly, the ALJ may not substitute

his or her own expertise to refute such record evidehioaitations hat are

medically supported but are also contradicted by other evidence in the record

may or may not be found credibihe ALJ can choose to credit portions of the

existing evidence but cannot reject evidence for no reason or for the wrong

reason. Finally, limitations that are asserted by the claimant but that lack

objective medical support may possibly be considered nonetheless credible. In
that respect the ALJ can reject such a limitation if there is conflicting evidence in

® A review of the record shows that Dr. Black’s form opinion was requested on O2m2€09but not
received until November 6, 2009, six dayeathe ALJ hearing. (R. at 209). This might satisfy the good
cause requirement for new evidence. However, the form is merely cumulative ofaEk’'sBopinion,
and the opinion that Claimant would miss days from work, which the &id vocational expert
consdered at the time of the hearinGeeNewhousg753 F.2d at 287(R. at 6662). Conversely, Dr.
Naidri’s opinion existed for years prior to the hearing, but was simplgutohitted. (R. at 862).
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the record, but shoulshot reject a claimed symptom that is related to an
impairment and is consistent with the medical record simply because there is no
objectivemedical evidence to support it.

Id. (citations and quotations omitted) (emphasis added).

Claimant argues that sh“suffered from chronic pain syndrome, agoraphobia, panic
attacks, difficulty concentrating and thinking and was taking a myriad of miedisaivith
resulting side effects™ (Pl.’s Ltr. 5). Here, the ALJ found that Ms. Volage's subjective
complaints vere contradicte@ly the record and did not credlitose limitationgo the degree Ms.
Volage alleged.(R. at 18). Instead of finding thits. Volage could perform medium work, as
the state examiners opined, the ALJ limitdd. Volage'sRFC to light work. Seediscussion
supra Parts IV.A, IV.B.ii. Again, Ms. Volage’s credibilitywas central to the ALJ’s
determination. Sincethe ALJdid not fully credit the degree gfain alleged inMs. Volage’s
complaints he properly omitted those liitations when questioning the VEAccordingly, the
ALJ did not err by not including every alleged limitation.

Claimant argueshat the ALJ improperly disregarded nurse practitiori&{) Anna
Anderson’s opinion that Ms. Volageould misstwo to three days of work from even a
sedentary joldlue to her impairment. (Pl.’s Br &b, Pl.’s Ltr. 2, 45). Ms. Volage argues that
the NP’s opinion igdispositiveof her inability to work becauséé VE’s testimony noted that
missing two to three ¢a of work a month would rule out Claimant’s past relevant work as a
bookkeeper. (R. at 61). The ALJ afforded some weight to NP Anderson’s opinion witth regar
to Ms. Volage’s diagnosis. (R. at 21). However, the ALJ afforded NP Anderson’s ogbtah
Ms. Volage’s vocational capabilitiegry little weight since sherasnot an acceptable medical

source underSSR 0603p and Ms. Volage's daily activities reflected a higher level of

6 Claimant’s side effect argument is unavailing. Mslage testified at her hearing that the only side
effect she experienced was constipation, which was treated with mewlicé®. at 42).
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functioning. (d.). This is not error, sincihe ALJproperly explainedhis reasoning with respect
to this evidence.

Claimant goes on to argue that remand is required for the ALJ to consider Dr. Black’s
form opinion stating Ms. Volage would miss two to three days of workneerth. (Pl.’s Ltr. 5).
The Court declineso take that course of action. Dr. Bl&clopinion is merely cumulative
evidence for the argument that Ms. Volage would miss warlithe Court is not persuaded that
this evidence creatdbe reasonable possibility that the Commissioner would have decided Ms.
Volage’s claim differently See Newhouser53 F.2d at 287Szuback v. Sec’y of Healtha
Human Servs.745 F.2d 831, 833 (3d Cir. 1984). Furthermore, the pdoperly afforded Dr.
Black’s opinion, based on the medical recoide weight becausét was inconsistent with
other medical opinions and Ms. Volage’s activities. (R. at 23%gediscussionsupra Part
IV.B.ii, notes 4, 5.

Based on the abovesasoning the Court finds that the hypotheticals posed to the
vocational expert properlgonsidered all of Gimant's credible impairments. Therefore,
substantial evidenceupportsghe ALJ’s finding that Ms. Volageould perform her past relevant

work, or alternatively work as a night auditor or cashier.

V. Conclusion

For the foregoing reasonfie ALJ’s judgment isAFFIRMED.

s/ Esther Salas
Esther Salas, U.S.D.J.
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