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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

RYAN NEPOMUCENO, : Civil Case No. 11-4532 (FSH)
Plaintiff, . OPINION & ORDER
V. : July9, 2013

ASTELLAS US LLC, et al.,

Defendants.

HOCHBERG, District Judge:

This matter comes before the Court upon cross-motions for summary judgment pursuant
to Fed. R. Civ. P. 56. The Court has reviewed the submissions of the parties and considered the
motions without oral argument pursuant to Fed. R. Civ. P. 78.

I BACKGROUND

A. Factual History*

Plainiff RyanNepomuceno @as hired by Defendant Astellas April 2, 2007 and was
terminated o August3, 2010. DS 1 2;PR 2.¥ Plaintiff's termination was based on email

he sento a coworkeron April 8, 2010, which violated the Company’s Electronic

! For purposes of the parties’ crasstions for summary judgment, the Court draws all
reasonable inferences in the light most favorable to the respective non-movingRpahgux
Intern. of N.J., Inc. v. U.S. Merchants Financial Group, liid1 F. Supp. 2d 651, 655 (D.N.J.
2010) (citingMatsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587 (1986)).

2«DS" refers to Defendants’ Rule 56.1 Statement; “PR” refeflaintiff's Responsive
Statement“PS” refers to Plaintiff's Rule 56.1 Statentg“DR” refers to Defendants’
Responsive Statement.

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/2:2011cv04532/262837/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2011cv04532/262837/100/
http://dockets.justia.com/

Communications @icy.* The email was not found as a result of a searéHasftiff’s emait the
seach was onlyof a different employeée email after that employee left the company. That
employee was theecipient of theemail which read

Its official, Farley’s an idiot. Read his comments. This is why | can’t stanglde.
Read this horseshit

1 —“We do have new pricing fanycamine” WTF, does he read his reports. Look at that
bullshit email from the Gobbler. Unless you're sucking cock or your Sloan or Columbia
$101 is the cheapest any Tom, Dick or Harry is getting

2 —“"Where is Capital Health”? Read your fucking reports or look at a map, Sarewh
between your asshole and your balls, that's where

3 —“Have | contacted the SI-= Hello, that asshole quit and you’re asking me if you
contacted him. Holy Shit, What the Fuck! You're rescheduling a ride day with John to
have lunch in CT to meet a prego SL who won't be here in two weeks. WHAT THE

4- MYALL TIME FAVORITE - At the bottom about lexiscan and Monmouth. It's not
like Matt has been talking to fucking everyone including the mailman for 2 fucking
months about Monmouth Cardiology. He asks “who’s losing business”? We are your
Fuck, if you don’t do anything. Get your head out of ZAGAT and do your fucking job.
What a Jackass.

And I'm fucking under qualified to be an RSM. A dog fucking a monkey can run this shit
show. Where do these assfuckers find more assfuckers. Really, is there aos@&tyedts
assfuckers who don’t how to do anything but assfuck. This has to be the dumbest piece of
shit email | have ever seen. Right in line with our old RSM.

% The policy states, in pertinepart
Computer systems, software, the Intranet, netwexksemail and email systems, and
other technical resources that are progidg Astellas are to be used in the pursuit of the
business of the Company. To provide for the use of electronic communications in a
manner that is consistent with the business interests of Astellas and its customers
authorizedepresentativesf the Company may monitor and review such electronic
communications without advance notice. Employees should have no expectation of
privacy with regards to the@lectroniccommunications.

Theuse of Astellas electronic systems in any manner that may be disruptivensiafe
to others is strictlyprohibited. This includes, but is not limited tbetlisplayor
transmission of: chaimail correspondence; subject matter of a qaeatlenature
(including, but not limited to, obscene or disparaging material, sexawlicit images,
messages, ancartoons), and ethnic slurs or communicatibas may be construed as
harassment or disparagement of others.

(DSY 6.)



WHAT THE FUCKI!!!
(DS 1 28; Exhibit B to Feb. 1, 2013 Certification of Eric Lapham.) Defendastevered the
emailin July 2010while searchinghe email account of a esorker who hd left the company.
(DS 1122-25) That ceworker was the recipient of the offending email quoted aldm&s than
one month after the discovery, Plaintiff, who had authoreddheed, waterminated

Plaintiff admits sending the email but claims tbefendants used it as pretext to
terminate him in retaliation fallegedprotected etivities heengaged in over the course of his
employment. His claimed protected activite@nplaininga year and a half earliabout his
former manageBuffy Campbellfor allegedlymaking discriminatory remarkabouta coworker
(PS 1 4); signing an affidavit in support of a coworker’s lawsuit against Defen@®at{ 15);
and filing a charge with the Equal Employment Opportunity Commission (“EE@Q)ne
2010 against Astellas alleging retaliation #20).Plaintiff contendghathe alsosuffered other
adverse actions in retaliation for his protected activitieen Defendantsnter alia, removed
Plaintiff's Certified Field Trainer (“CFT”) titlan late 2009 or early 201®S¥ 6); required
Plaintiff and two others in April 2010 to attend a special training in order to indieasales of
Televancin, one of the Company’s newer drug productg[{A2-14; DSY{12-13); and served
allegedly harassing subpoenas on Plaintiff's former and current employmmaation with this
lawsuit (PSY 38).

Plaintiff filed this actiorseeking recovery against Defendants for violations of Title VII
of the Civil Rights Act of 1964 (“Title VII"), the New Jersey Conscientiousplryee Protection
Act (“CEPA”), and the New Jersey Law Against Discrimination (“NJLADDo¢ket # 43.)

1. LEGAL STANDARD



Pursuant to Fed. R. Civ. P. 56, a motion for summary judgment will be granted if the
pleadings, depositions, answers to interrogatories, and admissions on file,rtagbttkee
affidavits, if any, show that there is no genuine issue as to any matetriahéathat the moving
party is entitled to judgment as a matter of.|&&e Anderson v. Liberty Lobby, In€77 U.S.

242, 247 (1986)Celotex v. Catreftd77 U.S. 317, 322 (1986). In other words, “[sJummary
judgment may be granted only if there exists no genuine issue of materiabtagothid permit

a reasonable jury tiind for the nonmoving party.Miller v. Indiana Hosp.843 F.2d 139, 143

(3d Cir. 1988). All facts and inferences must be construed in the light most favordide to t
nonmoving partyPeters v. Del. River Port Authl6 F.3d 1346, 1349 (3d Cir. 1994). The
judge’s function is not to weigh the evidence and determine the truth of the matter, but
determine whether there is a genuine issue for Araderson477 U.S. at 249. “Consequently,
the court must ask whether, on the summary judgment record, reasonable jurors coatddind f
that demonstrated, by a preponderance of the evidence, that the nonmoving partgdsteratitl
verdict.”In re Paoli R.R. Yard PCB Litig916 F.2d 829, 860 (3d Cir. 1990).

The party seeking summary judgment always bears the initial burden of production.
Celotex 477 U.S. at 323. This burden requires the moving party to establish either that there is
no genuine issue of material fact and that the moving party must prevail asreofiatte or
demonstrate that the nonmoving party has not shown the requisite facts relatiegseraral
element of an issue on which it bears the burlierat 322-23. Once the party seeking summary
judgment has carried this initial burden, the burden shifts to the nonmoving party.

To avoid summary judgment, the nonmoving party must then demonstrate facts
supporting each element for which it bears the burden, and it must establish theextte

“genuine issue of material fact” justifying triéliller, 843 F.2d at 143ccord Celotex477



U.S. at 324. The nonmoving party “must do more than simply show that there is some
metaphysical doubt as to material factddtsushita Elec. Indus. Co. v. Zenith Radio Co4{F5

U.S. 574, 586 (1986). “Where the record taken as a whole could da feéional trier of fact to
find for the nonmoving party, there is no ‘genuine issue for trild."at 587 (quotindrirst Nat'l

Bank of Ariz. V. Cities Serv. C&91 U.S. 253, 289 (1968)). Further, summary judgment may be
granted i the nonmoving payts “evidence is merely colorable or is not significantly probative.”
Anderson477 U.S. at 24%0 (citations omitted).

1. DISCUSSION

A. TitleVIIl Retaliation Claim

Title VII of the Civil Rights Act of 1964 provides thdt] t shall be an unlawful
employment pretice for an employer to discriminate against any of his employees ... bduaus
has opposed any practice made an unlawful employment practice by this subchaeause
he has made a charge, testified, assisted, or participated in any manner iistegatnve
proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3.

In a Title VII retaliation case, a plaintiff can show retaliation through edhrect or
circumstantial evidencé&asold v. Justice409 F.3d 178, 184 (3d Cir. 2005). Under the direct
evidence standard, “the plaintiff must present evidewtech if believed, proves ... without
inference or presumption ... that decisionmakers placed substantial negagineereln an
illegitimate criterion ... in deciding to terminate his or her employmegalkovitz v. Pioneer
Electronics (USA) In¢188 F. App’x 90, 93 (3d Cir. 2006) (internal citations omitted). This is a
“rigorous” standard, and if an employee satisfies it, the burden shifts tomfiieyer to show
that it would have made the “same decision even in the absence of the impermissible

consideration.’ld.; see also Connors v. Chrysler Fin. Cqrp60 F.3d 971, 976 (3d Cir. 1998);



Anderson v. Consol. Rail Cor297 F.3d 242, 248 (3d Cir. 2002). Such direct evidence “leads
not only to a ready logical inference of bias, but also to a rational presumption thatgbe
expressing bias acted on it’ when he made the challenged employment deEmkate’ v.
Aetna, Inc, 308 F.3d 335, 338-39 (3d Cir. 2002) (quotitgrceski v. Westinghouse Elec. Corp.
54 F.3d 1089, 1097 (3d Cir.1995)). One forndivéct evidence is “statements of a person
involved in the decisionmaking process that reflect a discriminatory or tetglanimus of the
type complained of in the suitFakete 308 F.3d at 339 (internal quotation an@ions
omitted). Plaintiff, however, fails tsatisfy this rigorous standaad a matter of law because he
does not providevidencehatwould lead a rational fact finder to beliew&hout inference or
presumption that decisionmakers placed substantial negative reliance ibagiiimate
criterion” when making the alleged adverse employment deciéiSaskovitz 188 F. App’xat
93.

When a plaintiff presents circumstantial evideraeopposed to direct evidence, in
support of his or her claim, “the burdsh#ting framework set forth iMmcDonnell Douglas

Corp. v. Greend11 U.S. 792 (1973)” governd/hite v. Planned Security Servicd80 F. App’Xx

“As an alternative argument in his Memorandum in Opposition to Defendants’ Mmtion
Summary Judgnr, Plaintiff argues that the mixed motive doctrine applies to this case. Such a
theory, which only applies to Title VII discrimination claims as outlined by stdegsens a
plaintiff's burden under the direct evidence test by allowing him to showetaiation was a
motivating factor in the employment decision as opposed to the ‘but-for’ es®ection
2000e2(m) (“[A]n unlawful employment practice is established when the complaining party
demonstrates that race, color, religion, sex, or natiargihovas a motivating factor for any
employment practice, even though other factors also motivated the practice.”).

However, the U.S. Supreme Court has recently held that the mig&de doctrine does
not apply to Title Vllretaliation claims. The propecausation standard for such claims is
causation in fact, i.e., proof that the defendant’s conduct did in fact cause thefislanfirfy.
University of Texas Southwestern Medical Center v. Na§2a484, 2013 WL 3155234, at *14
(U.S. June 24, 2013). Therefore, because the mixed motive doctrine does not apply to flaintiff’
Title VII claim, and because no reasonable fact finder could find that Plaifiéfs sufficient
direct evidence to show retaliation absent “any process of inference,” theeQaludtes his
Title VII claim under theMcDonnell Douglagramework.
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115, 118 (3d Cir. 2012). Under tMzDonnell Douglagramework the plaintiff must first
establish grima faciecase for unlawful retaliation by demonstrating that (1) he engaged in
actiity protected by Title VII; (2the defendants took an adverse employment action against
him; and (3) there was a causal connection between his participation in the grattieiey and
the adverse employment action he suffeMglson v. Upsala Coll51 F.3d 383, 386 (3d Cir.
1995);Marra v. Phila. Hous. Auth497 F.3d 286, 300 (3d Cir. 2007). If the plain¢i$tablishes
aprima faciecaseof unlawful retaliation, the burden thsehifts to the employer to demonstrate a
legitimate, nonretaliatoryreason for thadverse employment actiadoore v. City of
Philadelphig 461 F.3d 331, 342 (3d Cir. 2006)nally, if the defendant establishes a legitimate
reasorfor the adverse employment actighen the burden shifts back to the plaintiff to show by
a preponderance of the evidence that the employer’s explamstalse and that retaliation was
the real reason for the adverse employment aétidn Shellenberger v. Summit Bancorp, Inc.
318 F.3d 183, 187 (3d Cir. 2003) (explaining that plaintifstrahow that “retaliatory animus
played a role in the employer’s decisiomaking process and that it had a determinative effect on
the outcome of that process(ifternal quotations omitted)

1. ThePrimaFacieCase

Protected Activity

In this case, there is no dispute that Nepomuceno engaged in protected activity in that he

(1) signedhe April 2010 affidavit in support of a coworker’s civil rights lawsuit against his

> A plaintiff may show pretext by submitting evidence that demonstrates “siainesss
implausibilities, inconsistencies, incoherencies, or contradictions in thieysrp proffered
legitimate reasons for its acti®that a reasonable fact élar could rationally find them
unworthy of credenceKeller v. Orix CreditAlliance, Inc., 130 F.3d 1101, 1108-09 (3d Cir.
1997) (quoting-uentes v. Perski&2 F.3d 759, 763 (3d Cir. 1994)). $bow pretext, Plaintiff
must identify evidence which allows the fact finder to infer that retaliation was"hkety than
not a motivating or determinative cause of the adverse employment alicat.1111.
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employer Astellas and (2) filatie June 201EEOCcharge against Defendaratieging
retaliation In addition, construing all of the facts and inferences in the light most favéoable
Plaintiff, healso engaged in protected activityHabruary 2009 when complaining about
Campbell’s allegedlgiscriminatory statementsout another workét.

Adverse Actions

Having identified Nepomuceno’s protected activities, it is necessary tyrarthe
alleged adverse employment actions drahto determine if there is@usal connection
between themor a Title VIl retaliation claiman “adverse actidns one that fvell might have
dissuaded a reasonable worker from making or supporting a charge of discrimiriéas.V.
City of Newark285 F. App’x 899, 904 (3d Cir. 2008) (quotiBgrlington N. & Santa Fe Ry.
Co. v. White548 U.S. 53, 68 (2006)). “[P]etty slights, minor annoyances, and simple lack of
good manners will not create such deterrence;’ rather, retaliation is acti@miyplvhere it
produces material injury or harm sufficient to deter opposition to or reporting ofrdisatory
employment practicesAlers v. City of PhiladelphiaCIV.A. 08-4745, 2013 WL 300747, *8
(E.D. Pa. Jan. 24, 2013) (quotiBgrlington, 548 U.Sat 67—68. Each of théour adverse
employment actions Plaintiff alleges must be analyzed under this standard.

Plaintiff’ stermination in August 2016learlyis anadverse employment action
However thetraining Plaintiffreceivedn April 2010 andhesubpoenas served by Defendants
after the commencement of this casenotbe characterized as adverBaintiff provides no

evidence to suggest wiextra training should constitute adverseemploymentaction.The

® While Plaintiff allegedly complained about Campbell again in August or September of 2009,
this complaint redted to Campbe#i questioning during a job interviegd Plaintiff's friend
aboutPlaintiff's work relationshipgPSY 5,Exhibit C to Feb. 1, 2013 Certification Michael
DiChiara) There are no allegations tli@éampbells questions had anything to @ath
discriminationmade urdwful by Title VIl. Complaining osuchinterview questionsloes not
amount to protected activity under Title \A$ a matter of lanSee Moorg461 F.3dat 341-42.
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training wago better equip Plaintiff, who exhibited low Televancin saldsich Plaintiff does

not dispute, to perform his job as sales representafilat Plaintiffs other team members may

have also had low salésit were not included in his training does not suggest thatffered

“material injury or harm sufficient to detepposition to or reporting afiscriminatory

employment practicésvhen required to attend the trainird. Indeed, the goal with increased
training would aguably be to increase sales, which would materially benefit Plaintiff's
employment conditions as opposed to harm them. No reasonable fact finder could conclude that
being sent for training under these circumstances was an adverse acticgtkenhim.

Similarly, the subpoenas Astellas served on Nepomuceno’s current and former employers
in connection with this case do not constitute adverse employment actions becaasertbe
adverse The Honorake PattyShwartz earér addressedhis issuevhen she quashed in part and
granted in part Defendansubpoenas.Judge Shwartz balancéuke interests of both parties:
Plaintiff's desire to be free from overly invasive inquiries that might be h&tmhis current
employment prospectand Defendants’ desire to procure documents that may shed light on
Plaintiff's characterizations of formeelationships with employeendthat maydemonstrate
inconsistencies Plaintiff’'s testimony While Judge Shwartz limited the scope of the subpoenas
to include requests faelevantinformationlikely to lead to the discovef admissible
evidence, shdetermined thaihere washo satisfactoryalternative means to discoveeth
relevant information Defendants sought and shh requests wereitteer “oppressive [n]or
improper.” (Ex. C to McLane Cert., p. 18ased on the record evidence taken as a whole, no
rational trier of fact could find that such service of subpoenas seeking raldeamation

amounts to an adverse action.



With respect to Plaintifs loss of ésignation as a field traineghis loss wagurportelly
due to a nationwide reduction in the numbkcertified field trainers. (DR 6.) Whether this
constitutesan adverse action is a cldsgal question, bugven ifit is considered an adverse
action,Plaintiff must still establish a causal connecti@iween his loss of the title and his
protected activitieswhich is analyzed below.

Causal Connerin

When asserting a Title VII retaliation claim, it is not enough for a plaintiff teelye
point to protected activities arhadverse mployment action; the plaintiff must demonstrate a
causalconnection between the twdcDonnell Douglas Corp. v. Ges, 411 U.S. 792 (1973t
is that casal link that is missing in this cad#/ith respect to a causal link, courts have “focused
onthe temporal proximity betves the employee’s protected activity and the adverse
employment action,” but “where there is a lack of temporal proximity, circutietamidence of
a ‘pattern of antagonism’ following the protected conduct can also give rise itaférence.”
Kachmar v. SunGard Data Systems, 1d69 F.3d 173, 177 (3d Cir. 1997) (quotRRgbinson v.
Southeastern Pa. Transp. Ayt@82 F.2d 892, 895 (3d Cir. 1993)¥hile acloser temporal
relatiorship suggests greater probability of causation, a more distant temporal comoaantbe
overcome by showing a pattern of employer antagonism in the intéaichmar 109 F.3cht
177, Williams v. Philadelphia Housing Auth. Police Dg380 F.3d 751, 760 (3d Cir. 2004) (I
“the temporal proximity is not so close as to be unduly suggestive” of retalidgiiming plus
other evidence may be an appropriate test.”).

Plaintiff's loss of his CFT titlen late 2009 or early 2010, even if it colde
characterizé as an adverse actiomas too temporally removed from the alleged February 2009

complaint about Campbell’s discriminatory conduct. Nor has he adduced facts tenthog & s
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pattern of antagonism in the intervenpeyiod that could lead a reasonable fact finder to infer
retaliatory causation.

Plaintiff's termination wasot particularly distanih time fromthe April 2010 affidavit
and the June 2010 EEOCarhe with an intervening period @pproximatelyfour months and
two months respectively. Howeverenetiming aloneis insufficient to prove causation unless
is “unusually suggestiveMorrissey v. Luzerne Cnty. Cmty. Coll17 F.App’x 809, 816 (3d
Cir. 2004). “Although there is no bright line rule as to what constitutes unduly suggestive
temporal proximity, a gap of three months between the protected activity aaul/éree action,
without more, cannot create an inference of causation and defeat summary judheiori v.
Lancaster Jewish Cmty. Ctr. Ass%03 F.3d 217, 233 (3d Cir. 2007) (citi@tprk County
School Distv. Breeden532 U.S. 268, 273 (2001 here,plaintiff has adduced no evidence that
the timing isunusually suggestiveand the timing lacks a factual bagisrh whichany
reasonable fact finder could infer causatiparticularly in light of thedct thatduring the time
between Plaintiff's protected activity and his terminatioisemployer dscovered his offensive,
crude and venomouasnailhurling foul invective about other employegsyiolation of Astellas’
Electronic Communications policyPlaintiff cannot overcome this evidence, and his effort to
squeeze his termination into a Title VIl claim is strained to the breaking péateasonable
juror could find that he was terminatfd signing an affidavit in somebody €elsdawsuita year
earlieror for filing an EEOC claim rather than for his own choice to use company email to send

thatfoul email to a fellow employedie was firedshortly afterdiscovery éthat email.

" While Plaintiff claims that MartitGolden, who made therminationdecision, was aware of
Plaintiff's complaints about Campbell in 20@@ichknowledge of complaints so temporally
removed from the termination decision does not suggemtigalconnection; moreover, Plaintiff
does nobffer evidence talispute that Golden was unaware of his affidavit or EEOC charge
when making the decision to termina@S  32; PRY 32.)
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Significantly, despite his claim of retaliatidms enployer never searched his emdulring the
entire span of time that the activity was ongeitgeinfamous email wadiscoveedby chance
when a different employeesigned and that persemwork email was checketd assure
continuityof customer service.

Plaintiff has failed to adduce evidence from which a reasonable fact finder could infer
causatiorbetween his alleged protected activity and his terminaterthusfails to establisia
prima faciecase of Title VII retaliaon.

As a separate and independent basis, this Court finds that elaintiff hadestablished
aprima faciecase of retaliatiorDefendand have provided a legitimate, noretaliatory reason
for both the revocation of the CFT title (a national, disariminabry reduction in the number of
CFTs), and foPlaintiff's termination (Plaintiff'svulgar and venomousmail). See Jackson v.
Plancg 431 F. App’x 161 (3d Cir. 2011) (discussing violation of company’s Internet policy as
legitimate grounds for termination). Plaintiff is unabletiwuceevidencegrom which a
reasonable jury could find that Defendants’ explanation foatlverse actiowasfalseor that
retaliation was the real reason for the adverse act@eesFuentes82 F.3d at 764 (citations

omitted)® A factfinder could not reasonably infer that Defendants’ reésotakingaction

8 First, Nepomuceno tries to establish inconsistencies in Defendants’ testieyamgting the
purported reason why emails were checked in the first place. “While ieighatia plaintiff may
rely on ‘inconsistencies’ and ‘contradictions’ to demonstrate pretext, poiot@gingle
inconsistency does not automatically overcome a legitimatedisonminatory [or
nonretaliatory] reason for terminatiorClair v. Augusta Aerospace Corp92 F. Supp. 2d 812,
820 (E.D. Pa. 2009kiting Simpson v. Kay Jewelers, Div. of Sterling, ,1dé2 F.3d 639, 649 n.
15 (3d Cir. 1998). Furthermore, Defendants’ stated reasons for sedptimiff’ s coworker’s
emails— for business continuity and to find contact information for clierdse not
contradictory.

Second, Plaintiff asserts a theory of selective enforcement to demonstraxe. pret
However, this too fails because Nepomuceno never provides an adequate comparator, i.e.
someone who “engaged in the same conduct without such differentiating or mgtigati
circumstances that would distinguish their conadudheir employer’s treatment of them for it.”
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against the Plaintifivas“either a post hoc fabrication or ... did not actually motivate the
employment actiofi Fuentes 32 F.3d. at 764.

Summary judgment on Plaintiff's Title VIl clains granted foDefendants

B. Remaining NJLAD and CEPA Claims

Plaintiff's remainingNew Jersey Law Against Discrimination (“NJLAD”) and
Conscientious Employee Protection Act (“CEPAlaims are predicated on state law, and
Plaintiff's complaint asserts th#te basis for the Court’s jurisdiction over those claims is 28
U.S.C. § 1367. (Am. Comp. 1 2.) Pursuant to 28 U.S.C. 8§ 1367(c)(3), “[t]he district court may
decline to exercise supplemental jurisdiction over a claim” if “the district cosrtlisenissed all
claims over which it has original jurisdiction.” The Third Circuit has recaghthe authority of
district courts to decline to retain jurisdiction after the federal claims havedimaissed.See,
e.g., Annulli v. Panikkar200 F.3d 189, 202-03 (3d Cir. 1999) (affirming decision of the district
court to decline to exercise pendent jurisdiction after granting summary jadgntbe
defendants on the claims arising under federal lalarpgated on other grounds Rpotella v.
Wood 528 U.S. 549 (2000Jackson v. FauveB34 F. Supp. 2d 697, 737-38 (D.N.J. 2004). The
Court therefore declines to exercise supplemental jurisdiction over Rlgirgrhaining claims
Plaintiff may choose toefile those clains in state court.

V. CONCLUSION & ORDER

Davis v. City of Phila. Water Dep/t57 F.App’x 90, 92 (3d Cir. 2003) (internal quotation marks
and citation omitted). Nepomuceno poitdsa managesending an email in violation of
Defendantspolicy, but no reasonable fact finder could find that this conduct was the same or
comparable t®laintiff's emalil. It would, indeed, be difficult to find a comparable email so
replete with vulgar and hateful descriptions of sradworkers and ong’employer. This email

is truly oneef-a-kind in the annals of progelaintiff also contends that tlizefendantslid not
evenhandedlgnforce their email policy because emails were never seanalietis

coworkers emails were searchadd the offending email was found. The Court is not convinced
that the selective enforcement theory can be appbkeelwherethe email in question was found

as a result of searchimjaintiff's coworke’s email account-not Plaintiff's own emailaccount.
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For the foregoing reasons,

I T 1S on this9th day of July, 2013,

ORDERED that Defendants’ Motion for Summary Judgment (Docket # 61) is
GRANTED asto the Title VII claimand Plaintiff's Motion forSummaryJudgment (Docket #
60) iIsSDENIED in part; and it is further

ORDERED that Plaintiff'sTitle VII claim (Count 1) isadjudged in favor of the
Defendantsand it is further

ORDERED that Plaintiff'sstate law claims areaims ae DI SM | SSED without

prejudice to Plaintiff rdiling those claims in state court.

/s/ Faith S. Hochberg

Hon. Faith S. Hochberg, U.S.D.J.
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