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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

HUNT CONSTRUCTION GROUP, INC.
Civil Case No. 11-4938&SH) (PS)
Plaintiff,
OPINION & ORDER

V.
JanuarylO, 2012
JOSEPH L. FARINAet al.

Defendants.

HOCHBERG, District Judge:

l. INTRODUCTION

Plaintiff, Hunt Construction Group, Inc., brings this action seeking to collect a griigm
it obtained against Titan Stone Tile & Masonry, Inc. (“TitAld)() from various individuals and
entities that plaintiff contends are alter egb3itan (NJ)and of each other. Defendants Joseph
L. Farina(“Farina Sr.”) Jeffrey Farina, J.F. Management;. (NJ), Titan Equipment Company,
Inc. (NJ), J.L.F. Realty, LLGNJ), Titan Realty, LLC, J. Five Realty, LLC, Harrison
Professional Center, LLC, Titan Interiord,C, Exterior Wall Systems, Inc., 47-49 Clinton Road
Corp., Titan Stone, Tile & Masonry of Florida, LLC; Titan Equipment, L(EC), J.F.
Managementinc. (FL), J.L.F. RealtyLLC (FL), GRA-MAR Realty, LLC (FL)and Titan Stone,
LLC (FL) seek the dismissal tiie complaint in its entirety pursuant to Federal Rule of Civil
Procedure 12(b)(6).

. ALLEGATIONS
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Plaintiff alleges that the defendants cau$idn (NJ)to become insolvent while
engaging in an elaborate scheme of siphoning funds and transferritggcadSsan (NJ)into a
series of companies in New Jersey and Florfdamplaint at § 1 Plaintiff is a construction firm
and general contractor that subcontracted woflkitam (NJ)in connection with the construction
of a library. Id. at § 28.Plainiff andTitan (NJ)became involved in a lawsuit arising out of the
library project beginning in 2005 and in 2008, after a trial on the merits, plaintiff otbtavee
judgments against Titan (NJ). at 7 2981. Titan (NJ)was held solely liable for one of the
judgments and was held jointly and severally liable for the other judgment withdtitaal
Fidelity Insurance Compar(yiFIC”) , which had provided a surety bondTitan (NJ) Id. at 11
30-31. IFIC then paid the judgment for which it was hgohtly liable. Id. at § 32. Titan (NJ)
has not paidhejudgment for which it was held solely liable andiptiff now seeks to recover
thatjudgment from defendants on the theory that they are altsrcggaan (NJ)and of each
other. Id. at 1 1, 32-34.

Plaintiff alleges thatach of the defendant companies was formed by a member of the
Farina family and managed by one or more members of that family. Compl8B13y] 41-45,
51-56, 58. Plaintiff alleges that all of the New Jersey corporate defendantainerdn
address at 70 Supor Boulevard in Harrison, NJ and that all of the Florida corporateusfend
maintained an address at 730 NW 7th St., Ft. Lauderdaléd.Fit 11 38, 46, 54, 5Plaintiff
further alleges that any corporate records maintained by the corporateani¢$endre
maintained at one of those two addresses; that all of the corporate defendantsimaed fvith
little or no capital and are undercapitalized; that all of the corporate defemgarteperated

with funds conmingled withTitan (NJ)and the other defendants; and upon information and



belief, that none of the corporate defendants held meetings of shareholaebgrmefficers or
directors. Id. at 1 4649; 59-62.

Plaintiff alleges thathe corporatelefendarg had very limited functions and assets. For
example, plaintiff alleges that J.F. Managembnt. (NJ)was formed to employ the office
personnel foifitan (NJ)and that Titan Equipment Compaiyg. (NJ) was formed to hold title
to all of the equipmentfalitan (NJ) 1d. § 36. Plaintiff also alleges that several of the corporate
defendants were formddr the sole purpose of holdimgdividual pieces of real estate owned by
Farina Sr. opurchased with Titan (NJ) fund$d. at 7 443.

Plaintiff alsoprovides a number dactualallegations about thienancialrelationship
between the corporate defendants. For example, plaintiff alleges that defBitalaRRealty was
formed by the Farinas and that Farina Sr. conveyed to Titan Realty a buildingpoogbgy
where the fabricating plant and warehouseTitan (NJ)were maintainedld. at I 41.Plaintiff
further alleges that defendant J. Five Realty was formed for the purpose of [mgchabk
property located at75 Harrison Ave, in KearnyyJ. 1d. at § 42. Plaintiff further alleges that
defendant Harrison Professional was formed by the Farinas for the purpose o$ipgrobal
property located at 62 Essex Street in Harrison, INJat 1 43. Plaintiff alleges that all three of
these companies were shell companies that were formediath(NJ)funds and served no
legitimate business purposes beyond holding the three propedied.{{ 4043, 67-69.

Plaintiff alleges that beginning in 2005, Farina Sr. began selling off properties owned by the
Farina family companigsncluding the properties owned by the alleged shell companies started
with Titan (NJ)funds, and did not account for the proceeds of those ddlest 1 6669.

Plantiff specifically alleges that in 2005 and 2006, defendants Harrison Professidfiag J



Realty, and Titan Realty sotte three properties described above to parties for a total of
$13,625,000.1d.

Plaintiff notes that this is the third lawsuit filedaanst the defendants on a veiércing
theory. The first was filed by a member of the Farina family, Joseph Farikariha Jr. alleged
that Farina Sr. was fraudulently transferring assets of various coraparignself and that the
companies served no legitimate business purposes. The second was filed by IEH&Isand i
alleged improper asset transfers involving many of the same defendantsindheepresent
action. Plaintiff does not describe the outcome of the priompieiting adbns against the
Farina family and its companies, but does observe that the prior actions weremsgetisand
did not result in defense judgments.

[11.  STANDARD OF REVIEW

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fAs@ctoft v. Igbal129 S.
Ct. 1937, 1949 (2009) (quotiell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)}ee also
Phillips v. County of Alleghen$15 F.3d 224, 234 (3d Cir. 2008) (“[S]tating . . . a claim requires
a complaint with enough factual matter (taken as true) to suggest the retpinedte This
does not impose a probabilityydrement at the pleading stage, but instead simply calls for
enough facts to raise a reasonable expectation that discovery will reveal evidirece o
necessary element.”) (internal quotations omitted).

When considering a motion to dismiss unidgyal, the Court must conduct a tvpait
analysis. “First, the factual and legal elements of a claim should be sep@hadistrict Court
must accept all of the complaint’'s welleaded facts as true, but may disregard any legal

conclusions. Second, a DistrCourt must then determine whether the facts alleged in the



complaint are sufficient to show that the plaintiff has a plausible claim for rekefiler v.
UPMC Shadysideés78 F.3d 203, 210-11 (3d Cir. 2009) (internal citations and quotations
omitted) “A pleading that offers labels and conclusions or a formulaic recitatior @l¢éments
of a cause of action will not do. Nor does a complaint suffice if it tenders naketioasser
devoid of further factual enhancementdbal, 129 S. Ct. at 194@nternal quotations and
alterations omitted).

V. DISCUSSION

“Piercing the corporate veil is an equitable remedy through which a court magem
liability on an individual or entity normally subject to the limited liability protectiohthe
corporate form.”The Mall at IV Group Props., LLC v. Rober2905 U.S. Dist. LEXIS 31860 at
*8 (D.N.J. 2005). Under New Jersey lawwantelement test applies to wpilercing claims:
“First, there must be such unity of interest and ownership that the separateapiges of the
corporation and the individual no longer exist. Second, the circumstances museitiditat
adherence to the fiction of separate corporate existence would sanctiod arfpgomote
injustice.” I1d.

With respect to the first elememurts consider a number of factors including: “gross
undercapitalization, failure to observe corporate formalities, non-paymditidénds the
insolvency of the debtor corporation at the time, siphoning of funds of the corporation by the
dominant stockholder, non-function of other officers or directors, absence of corpoatésy
and the fact that the corporation is merely a fagcade for the operations of timaaiomi
stockholder or stockholdersld. (citing Craig v. Lake Asbestos of Quebec, L8343 F.2d 145
(3d Cir. 1988) (applying New Jersey law)). With respect to the second elentemigalta

wrong is required, a plaintiff “need not prove common law fraud . . . but rather mushmeet t



less rigid standard of ‘fraud, injustice, or the likeld. (quotingKuibyshevnefteorgsynthez v.
Model 1995 WL 66371 at 15 (D.N.J. Feb. 6, 1995)ate of N.J. Dep't of Env'’tl Prot. v.
Ventron Corp.94 N.J. 473, 500 (N.J. 1983).

Courts may pierce the corporate velil either to makeaporation’s individual
principals and their personal assets liable for the debts of the corp@ratitmmake “assets of
the corporate entity’” available tosatisfy the debts of a corporate insider so that the corporate
entity and the individual will be considt one and the samie.Repetti v. Vitale 2011 N.J.
Super. Unpub. LEXIS 2390, *15-16 (N.J. Super. Ct. App. Div. Sept. 9, 2011) (quotiag
Blatstein 192 F.3d 88, 100 (3d Cir. 1999))he same factors are applied with respect to both
types of veil piecing. Id. at* 16-17. Finally, {t]he issue of whether tledrporate veil . . . can
be pierced is primarily a question of factMarketvision/Gateway Research, Inc. v. Priority Pay
Payroll, LLC, 2011 U.S. Dist. LEXIS 46767 at *11 (D.N.J. April 29, 2pINlelikian v.

Corradetti 791 F.2d 274, 282 (3d Cir. 1986).

Defendants argue that the complaint should be dismissed because the heightened
pleading standard ¢federal Rule of Civil Procedub) applies to plaintiff’s allegations and
plaintiff has failed to directly link each defendant to fraudulent conduct with piartity. See
Bd. d Trusteef Teamstersocal 863 Pension Fund v. Foodtown, [r296 F.3d 164, 173 n. 10
(3d Cir. 2002) When a cause of action seeks to pierce the corporate veil on the basis of fraud, it
is subject to Fed. R. Civ. P. 9(b).”). Defendants argue that plaintiff's ategategarding both
the individual and corporate defendants fall short of tleeifipity required by Rule 9(b).
Defendants contend that plaintiff has provided no factual support for its alledeattdhe
members of the Farina family engaged in an elaborate enterprise ioigsaiftl hiding the assets

of Titan (NJ). Defendants character@aintiff's veil-piercing allegations as perfunctory,



formulaic, and devoid of supporting factual allegations. Finally, defendants argueitha
piercing from a corporation to its principals is allowed only under exceptmeamstances and
that revese veil piercing from principal to corporation is rarer stikee In re Blatstejril92 F.3d
88, 100-01 (3d Cir. 1999).

The factual allegations of the complaint “atdficient to show that the plaintiff has a
plausible claim for relief.”Fowler v. UPMCShadyside578 F.3d 203, 211 (3d Cir. 2009)
(internal citations and quotations omitted). With respect to the first element @ltpeevcing
test, plaintiff has specifically alleged that all of teeporate defendants were founded with little
or no capital and are undercapitalized, that defendants failed to observe ediqronatities,
that each of the corporatiefendarg was formed and managed by a member of the Farina
family, and that all of theorporde defendants were operated with funds commingled Witdm
(NJ). Complaint 11 35-37, 41-49, 51-6Plaintiff has also provided specific factual allegations
indicating that many of the defendants have very limited functions and alssets1 136, 40-

43. These factual allegations squarely address the factors relevhatfist element of the vell

piercing test.See Marketvisigr2011 U.S. Dist. LEXIS 46767 at *T2.

! Defendants argue that plaintiff cannot state a claim against any of the corporate
defendants because doing so would require plaintiff to first pierce the veil betitae (NJ)
and the individual defendants and then reverse pierce the veil from the individual defemdants
each corporate defendant. However, the same factors apply to direct and reN«qisecing
claims. SeeRepettj 2011 N.J. Super. Unpub. LEXIS 2390, at *15-17. Accordingly, while
plaintiff must allege factsufficiert to support its veipiercing theory with respect to the veil
between each corporate defendant and the individual defendants, the same fd@natysis
apply without regard to the direction of the piercing.

2 Defendants do not identify any cases hiag a contrary conclusion based on
comparable factual allegation€apital Investment Funding, LLC v. Lancaster Resources, Inc.
2009 U.S. Dist. LEXIS 51809 (D.N.J. June 17, 2009) feod Motor Co v. Edgewood Props.,
Inc., 2008 U.S. Dist. LEXIS 84776 (D.N.J. Oct. 16, 2008) are distinguishableCdpieal
Court dismissed a vepliercing claim against several individuals because no factual allegations
relevant to those individuals were asserted regarding the factors courtiecovisen evalating
veil-piercing claims. 2008 U.S. Dist. LEXIS 51889*9-15. TheFord Court rejected a veil
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With respect tahe second element of the vpikrcing test, plaintiff has alied that
defendants siphoned assets froiman (NJ)with the result that Titan (NBHecame insolventld.
at 11 @-65, 71-78, 80-88. “[W]rongful diversion of corporate assets to or for controlling
individuals at a time when the corporation is in financial distress . . . can justidingi¢ne
corporate veil.” Trustees of the Nat'l Elevator Industry Pension, Health Benefit and Educ.
Funds vLutyk 332 F.3d 188, 198 (3d Cir. 2003) (quotidane v. Green & Freedman Baking
Co, 134 F.3d 17, 23 (1st Cir. 1998)). Furthdaimtiff has provided specific factual allegations
supporting this theory. For example, plaintiff alleges that in 2005 and 206 the dispute
betweenTitan (NJ)and plaintiff was ongoindsarina Sr. causedkefendants Harrison
Professional, J. Five Realty, and Titan Realty to convey property tparties for a total of
$13,625,000 and did not account for the resulting funds. Campleff 6669. Defendants
argue that these sales are not r@ah\because they occurred before plaintiff obtained its
judgments against Titan (NJ) and because they do not reflect the dissipassateflgy Titan
(NJ). However, the dispute between plaintiff and Titan (NJ) began in 2003aamaffalleges
that Harrison Professional, J. Five Realty, and Titan Realty were hltshganies formed with
Titan (NJ)fundsthatwere controlled by Farina Sr. and that acquired the property in question
eithe directly from Farima Sr. or usingitan (NJ)funds. Id. at 1 4043, 67-69.

These factual allegations are sufficient to support plaintiff'spieilcing theory.See
Marketvision 2011 U.S. Dist. LEXIS 46767 at *23-2butyk 322 F.3d at 195-99. Further,
because a significant amount of information germane to plaintiff’ pu@iting theory is likely

in defendants’ exclusive possession, plaintiff is entitled to seek that informveédi “discovery to

piercing theory of liability because the plaintiff improperly attempted to tatbsdrtheory in its
briefing without pleading it. 2008 U.S. Dist. LEXIS 84776, at *42-44 (observing that “Fosd falil
to plead the grounds upon which its akge argument rests” and refusing to “treat Ford’s
briefing as its pleading”). AccordinglapitalandFord provide no guidance regarding the
adequacy of the allegations presenteglayntiff in this case.

8



further develop the record, as [it] has setH@ufficient factual allegations to support [its]
claims.” Marketvision 2011 U.S. Dist. LEXIS 46767 at *24-28e alsdVelikian v. Corradetti
791 F.2d 274, 282 (3d Cir. 1986). The heightened standard for pleading fraud is relaxed in
circumstances where the information necessary to plead with particidardgicealed by
defendantsln re Craftmatic Securities Litig. v. Kraftso®90 F.2d 628, 645 (3d Cir. 1989);
Naporano Iron & Metal Co. v. American Crane Cqrp9 F. Supp. 2d 494, 511 n.27 (D.N.J.
1999). Indeed, the Third Circuit has cautioned that “Courts must be sensitive to thatfact
application of Rule 9(b) prior to discovery may permit sophisticated defraudersctessfully
conceal the details of their fraudhd that “[p]articularly in cases of corporate fraud, plaintiffs
cannot be expected to have personal knowledge of the details of corporate @ftamsal
Craftmatic 890 F.2d at 645 (citations and quotations omitted). Accordingly, defendants’ motion
to dismiss must be denied.

V. ORDER

For the foregoing reasons, defendants’ motion to dismBEMI ED.

[s/ Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.




