
UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF NEW JERSEY

HUBERT LOWERY,
Civ. No. 11 —5088 (KM)

Plaintiff,

OPINIONV.

YORAM KOBY andJYK, INC.,

Defendants.

KEVIN MCNULTY, U.S.D.J.:

The plaintiff, HubertLowery, bringsthis actionclaiming that the
defendants,his employers,havefailed to meetminimum wageandovertime
pay requirementsasrequiredby the Fair Labor StandardsAct (“FLSA”), 29
U.S.C. § 201 et seq.,andthe New JerseyWageandHour Law (“NJWHL”),

N.J.S.A.34:11-56aet seq. (Dkt. No. 1 (“Cplt.”)) Lowery alsoallegesthat
defendantsfired him in retaliationfor reportingtheir pay practicesto the New
JerseyDepartmentof Labor (“DOL”), in violation of the FLSA andthe

ConscientiousEmployees’ProtectionAct (“CEPA”), N.J.S.A. 34:19-1 et seq.

Before this Courtare the defendants’motion for partial summary
judgmentandthe plaintiffs cross-motionfor partial summaryjudgment.(Dkt.
Nos. 45, 51) For the reasonssetforth below, I will denyboth.1

I. FACTUAL BACKGROUND

The plaintiff, HubertLowery, is a former employeeof the Blue Moon
Motel, which is ownedandoperatedby the defendants,Yoram Koby andJYK,
Inc. (Cplt. ¶J 10-12). Koby is the sole shareholderof JYK. (Dkt. No 45 p. 3)

1 Plaintiffs havealso filed a motion in limine (Dkt. No. 47), which will be
administrativelyterminatedanddecidedcloserto the dateof trial, which hasnot yet
beenset.
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Lowery beganworking at the Blue Moon Motel aroundJanuary2005,andhe

continuedworking at the motelwhenthe defendantspurchasedit from the

previousowner in March of 2010. (Dkt. No. 51 p. 1) Lowery allegesthathe was

usuallythe soleemployeeat the motel after that time, andhe contendsthathe

wasexpectedto be availablealmost24 hoursa day. (Id.) Lowery lived at the

hotel, andallegedlycould not leavewithout Koby’s permission.(Cplt. ¶ 38, Dkt.

No. 51 p. 1) Lowery assertsthathe wasnot compensatedasrequiredby law for

the hoursthathe worked. (Dkt. No. 51 p. 1)

On August 16, 2010,Lowery filed a complaintwith the New JerseyDOL.

(Dkt. No. 45-14) Defendantsacknowledgethat theywereawareof the DOL

complaintasof September20, 2010. (Dkt. No. 45 p. 6)2 Lowery allegesthaton

September22, 2010,defendantKoby fired him. (Cplt. ¶ 43) Defendants

contendthat Koby did not fire Lowery, andthatanystatementsthatcould be

“construedasa terminationof the Plaintiff” were rescinded.(Dkt. No. 45 p. 14)

Defendantsassertthat Koby told Lowery thathe wantedhim to remain

employedandaskedhim repeatedlyif he wasplanningto continueworking at

the motel. (Dkt. No. 45 p. 14) Lowery, saythe defednants,wasnon-committal

abouthis plansandultimately “stoppedworking for the Defendantsbecause

he no longerwantedto.” (IcL) On October7, 2010,however,the defendants

sentLowery a letter statingthat they“wish to herebyterminate[hisi

employmentasmanager!superintendantof the motel” andinstructinghim to

vacatethe premises.(Dkt. No 45-18)

In short, Lowery allegesthathe wasfired by the defendantsin retaliation

for his complaintto the DOL. Defendants(1) denythatLowery wasfired at all

and (2) denythat that the termination,if it occurred,wasrelatedto Lowery’s

DOL complaint.Instead,defendantspoint to numerousotherissueswith

Lowery’s behaviorthatwould havejustified termination.Both sideshave

submittedevidence,including transcriptsof in-personandtelephone

2 Plaintiff contendsthatdefendantsknew of it by September2, 2010. SeeDkt.

No. 51-2 ¶ 61.
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conversationsthat Lowery recorded,in supportof their interpretationsof the

events.(Dkt. Nos. 45-10,51-7)

As discussedbelow, I will denyboth motionsfor summaryjudgment

becausethis caseis repletewith factualdisputes.

II. DISCUSSION

A. SummaryJudgmentStandard

FederalRule of Civil Procedure56(a) providesthatsummaryjudgment

shouldbe granted“if the movantshowsthat thereis no genuinedisputeasto

anymaterialfact and the movantis entitled to judgmentasa matterof law.”

FED. R. Civ. P. 56(a); seealsoAndersonv. Liberty Lobby, Inc., 477 U.s. 242, 248

(1986); Kreschollekv. S. StevedoringCo., 223 F.3d 202, 204 (3d Cir. 2000). In

decidinga motion for summaryjudgment,a court mustconstrueall factsand

inferencesin the light mostfavorableto the nonmovingparty. SeeBoyle v.

CountyofAlleghenyPennsylvania,139 F.3d 386, 393 (3d Cir. 1998) (citing

Petersv. DelawareRiverPortAuth. ofPa. & N.J., 16 F.3d 1346, 1349 (3d Cir.

1994)). The moving partybearsthe burdenof establishingthatno genuine

issueof materialfact remains.SeeCelotexCorp. v. Catrett,477 U.S. 317, 322—

23 (1986). “[W]ith respectto an issueon which the nonmovingpartybearsthe

burdenof proof ... the burdenon the movingparty maybe dischargedby

‘showing’—that is, pointingout to the district court—thatthereis an absence

of evidenceto supportthe nonmovingparty’s case.” Celotex,477 U.S. at 325.

Oncethe movingparty hasmet that thresholdburden,the non-moving

party“must do morethansimply showthatthereis somemetaphysicaldoubt

asto materialfacts.” MatsushitaElec. Indus. Co., Ltd. v. ZenithRadioCorp., 475

U.S. 574, 586 (1986).The opposingparty mustpresent actualevidencethat

createsa genuineissueasto a materialfact for trial. Anderson, 477U.S. at

248; seealsoFED. R. Civ. P. 56(c) (settingforth typesof evidenceon which

nonmovingparty mustrely to supportits assertionthatgenuineissuesof

materialfact exist). “[U]nsupportedallegations... andpleadingsare insufficient

to repel summaryjudgment.”Schochv. First Fid. Bancorporation,912 F.2d 654,
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657 (3d Cir. 1990); seealsoGleasonv. NorwestMortg., Inc., 243 F.3d130, 138

(3d Cir. 2001) (“A nonmovingparty hascreateda genuineissueof materialfact

if it hasprovidedsufficient evidenceto allow ajury to find in its favor at trial.”).

If the nonmovingparty hasfailed “to makea showingsufficient to establishthe

existenceof an elementessentialto thatparty’s case,andon which thatparty

will bearthe burdenof proofat trial ... therecanbe ‘no genuineissueof

materialfact,’ sincea complete failureof proofconcerningan essentialelement

of the nonmovingparty’s casenecessarilyrendersall otherfactsimmaterial.”

Katz v. AetnaCas.& Sur. Co., 972 F.2d 53, 55 (3d Cir. 1992) (quoting Celotex,

477 U.S. at 322—23).

B. RetaliationClaims

Defendantshaveaskedthe Court to entersummaryjudgmentin their

favor asto plaintiff’s retaliationclaimsunderCEPA andthe FLSA. Plaintiff has

opposedthe motion andmovedfor partial summaryjudgmentas to oneaspect

of theseclaims.The requirementsfor establishinga retaliationclaim under

eitherCEPA or the FLSA areanalogous,and I analyzethemtogether.

CEPA wasenactedto “protectandencourageemployeesto reportillegal

or unethicalworkplaceactivitiesandto discouragepublic andprivate sector

employersfrom engagingin suchconduct.”Abbamontv. PiscatawayTwp. Bd.

ofEduc., 138 N.J. 405, 431, 650 A.2d 958, 971 (1994).To effectuatethataim,

the statuteprovides,in relevantpart:

An employer shall not take any retaliatory action against an
employee becausethe employee ... [d]iscloses, or threatensto
discloseto a supervisoror to a public body an activity, policy or
practiceof the employer ... that the employeereasonablybelieves

is in violation of a law.

N.J.S.A.34:19—3(a)(1).A retaliatoryactionis definedas“the discharge,

suspensionor demotionof an employee, orotheradverseemploymentaction

taken againstan employeein the terms andconditionsof employment.”

N.J.S.A. 34: 19—2(e).
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Similarly, the FLSA instructsthatemployersmay not “dischargeor in

any othermannerdiscriminateagainstany employeebecausesuchemployee

hasfiled any complaint” relatedto the statute.29 U.S.C. § 215(a)(3).A

“complaint” is “filed” when the employeemakesa written or oral statementthat

is “sufficiently clearanddetailedfor a reasonableemployerto understandit, in

light of both contentandcontext,asan assertionof rights protectedby the

statute.”Kastenv. St. GobainPerformancePlastics,51 U.S. 1, 15 (2011).

Unlawful retaliationundereitherCEPA or the FLSA is analyzedwithin

the McDonnellDouglasburden-shiftingframework.3SeegenerallyMcDonnell

DouglasCorp. v. Green,411 U.S. 792 (1973); seealso Winters v. N. Hudson

Reg’l Fire & Rescue,212 N.J. 67, 90, 50 A.3d 649, 662 (2012) (McDonnell

Douglasframeworkappliesto CEPA claims); Conorziev. AlleghenyGen. Hosp.,

29 Fed. App’x 94, 95 (3d Cir. 2002)(FLSAclaimsanalyzedpursuantto

McDonnellDouglasrubric). Underthis test, “the employeecarriesthe initial

burdenof establishingaprimafaciecaseof retaliation.” Winters, 212 N.J. at

90, 50 A.3d at 662 (citation omitted). The burdenthenshifts “to the employer

to articulatesomelegitimate,nondiscriminatoryreason”for the adverse

employmentaction. Id. (internalquotationsandcitation omitted). If the

employercando so, “the presumptionof retaliatorydischargecreatedby the

primafaciecasedisappearsandthe burdenshifts backto the [employee].” Id.

(quotingBlackburnv. United ParcelServ., Inc., 179 F.3d 81, 92 (3d Cir. 1999)).

The employeethenmustpersuadethe “fact finder that the employer’sreason

wasfalse and that [retaliation] was the real reason.”Id. (internalquotations

andcitation omitted).The ultimateburdenof proof remainswith the employee.

Id.

3 Both sidesaddressthe retaliationclaim within the McDonnellDouglas
framework.I will do the same.Plaintiff’s statesin passingthathe neednot meetthis
thresholdbecausethereis directevidenceof retaliatoryintent,but the argumentis
not developed.SeeDkt. No. 51 p. 9; see,e.g., Maxfield v. SinclarIntern., 766 F.2d788,
793 n.2 (3d Cir. 1985)(becauseplaintiff establishedcircumstantialcaseof
discriminationunderMcDonnellDouglasframeworkcourt declinedto addressthe
directevidenceargument).
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a. PrimaFadeCase

To establisha causeof actionfor retaliationunderCEPA, a plaintiff must

demonstratefour elements:(1) he hada reasonablebelief thathis employer’s

conductviolateda law, regulation,or clearmandateof public policy; (2) he

performeda “whistle-blowing” activity underthe act; (3) the employertook an

adverseemploymentactionagainstthe plaintiff; (4) a causalconnectionexists

betweenthe whistle-blowingactivity andthe adverseemploymentaction.

Dzwonarv. McDevitt, 177 N.J. 451, 828 A.2d 893, 900 (N.J. 2003); Samowski

v. Air BrookeLimousine, Inc., 510 F.3d 398, 404 (3d Cir. 2007).

In parallel, to asserta claim for retaliatorydischargeunderthe FLSA a

plaintiff mustshow: (1) the plaintiff engagedin a FLSA protectedactivity; (2)

the employerundertookan adverseemploymentactionagainstthe plaintiff;

and (3) a causallink existsbetweenthe protectedactivity andthe adverse

action.Zielinksi v. City of Wildwood, No. 12—7195, 2014WL 6991388,at *4

(D.N.J. Dec. 10, 2014) (citing Marra v. Phila. Hous.Auth., 497 F.3d 286, 300

(3d Cir. 2007).

Whenit comesto the plaintiff’s primafaciecaseof retaliation,defendants

concedethat the plaintiff engagedin protectedactivity underCEPA andthe

FLSA whenhe filed a complaintwith the DOL. (Dkt. No. 45 pp. 11-12)

Defendantscontend,however,thatplaintiff hasnot demonstratedthe

remainingelementsof hisprimafaciecase:(1) thathe sufferedan adverse

employmentaction,and (2) thatany suchadverseemploymentactionis

causallyrelatedto his filing of the DOL complaint. Id.

i. AdverseEmploymentAction

CEPA definesa “retaliatory action” as“the discharge,suspensionor

demotionof an employee,or otheradverseemploymentactiontakenagainstan

employeein the termsandconditionsof employment.”N.J.S.A. 34:19—2(e).

Interpretingthat language,courtshaveheld that the employer’sactionmust

eitheraffect the employee’scompensationor rank, or “be virtually equivalentto

discharge.”Klein v. Univ. of Med. & Dentistryof New Jersey,377 N.J. Super.
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28, 871 A.2d 681, 691 (App. Div. 2005) (internalquotationsandcitation

omitted); seealsoCaverv. City of Trenton,420 F.3d 243, 249 (3d Cir. 2005).

Similarly, retaliatoryconductrisesto the level of a materiallyadverse

actionunderthe FLSA if the conductaltersthe “employee’scompensation,

terms,conditionsor privilegesof employment,depriveshim or her of

employmentopportunities,or adverselyaffectshis or her statusasan

employee.”Wildi v. Alle-Kiski Medical Center,659 F.Supp.2d,665 (W.D. Pa.

2009) (citing Robinsonv. City ofPittsburgh,120 F.3d 1286 (3d Cir. 1997)).

Both partieshavemovedfor summaryjudgmentas to the issueof

whetherLowery wasterminated.Termination,if established,would qualify as

an adverseemploymentactionunderthe FLSA andCEPA. Accordingly, I must

takethe factsandinferencesin eachside’s favor anddetermineif a material

factualdisputeremainsasto that side’s respectiveversionof the events.It is

clearfrom the parties’submissionsthat this issueis materialandhighly

contested—andhasbeensincethe allegedterminationoccurred.Moreover, the

resolutionof this factualdisputeis dependenton severalrelated,overlapping

issues.It follows that summaryjudgmentmustbe denied.

First, viewing the factsin plaintiffs favor, thereis plainly evidenceto

supporttheir contentionthatLowery wasfired. Most obviously, defendants’

lawyer sentLowery a letteron October7, 2010, statingthatdefendants“wish

to herebyterminateyour employment.”(Dkt. No. 45-18) In addition,certain

excerptsfrom defendantKoby’s depositionandthe recordedconversations

point in this direction. For example,at his deposition,Koby stated,“I

discharged[Lowery] on September22, yes.” (Dkt. No. 45-5 p. 26) During a

recordedcall, Koby said to Lowery, “You want to work only eighthours,very

good. Get out. You’re not going to sleepin my placeandwork eight hoursfor

me.” (Dkt. No. 51-5 p. 19) During anotherexcerpt,Koby said,“And I don’t need

you no moreyour services.”(Dkt. No. 45-10p. 19) Thesearejust samplesof

the relevantevidence,but they are sufficient to establisha factual issuein

plaintiffs favor.
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Next, viewing the evidencein defendants’favor, a materialissueremains

asto whetherdefendantchoseto stopworking of his own volition ratherthan

beingdischarged.Defendantsarguethatevenif statementsto Lowery could be

construedasconstitutingtermination,thatLowery was offeredreinstatement,

rejectedit, andrefusedto tell defendantswhetherhe plannedto remain

employed.Defendantsarguethatplaintiff’s actionconstituted“voluntary

abandonment”of his position. (Dkt. No. 45 p. 20) Therearemultiple piecesof

evidencesupportingdefendant’sversionof the facts.

At onepoint, Lowery says,“Okay, Koby, so you’re firing me.” Koby

responds,“I’m not firing you ... Leavethe premisesaftereighthours.I’m not

firing you.” (Dkt. No. 45-10 pp. 14-15) Defendantsarguethat this wastheir

attemptto remediateLowery’s complaintsaboutworking in excessof eight

hourswhile keepinghim employed.Later, Koby asksLowery, “Do you like to

stay?Do you like to leave?Whatdo you want to do?Tell me.” Lowery says,“I

haven’treally satdown andfigured it out yet ... I’ll definitely give you an

answerby today, Koby.” (Id. p. 18) Defendantsarguethat Lowery refusedto

commit to continuedemployment,andin effect, quit. Later, Koby asks,“[YJou

decidedthatyou’re going?” Lowery replies,“No, I neverquitted,You told me

lastnight you no longerneedmy servicesandyou said— .“ Koby insists,“I did

not sayanythingto you. Do you want to stayor you want to go?” (Id. p. 20)

Throughouttheir recordedconversations,Koby andLowery haveothercircular

exchangesaboutwhetherLowery wasfired or hadquit. SeeDkt. No. 45-10. It

is a permissibleinferencethat Lowery wishedto quit; alternatively,eachmight

havebeenattemptingto provokea breakthatcould be blamedon the other;

alternatively,Koby might haveintendedto terminateLowery over his objection.

The evidenceconflicts asto whether,when,andhow Lowery was

terminated;whetherLowery wasoffered reinstatement;whetheranyoffer of

reinstatementwasreasonable;andwhetherLowery quit working ratherthan

beingdischarged.Thoseissuesarematerialandhighly fact-dependent,and

they arenot appropriatelyresolvedon summaryjudgment.
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ii. CausalConnection

Defendantsalsocontendthat they areentitled to summaryjudgmenton

plaintiff’s retaliationclaimsbecauseplaintiff cannotestablishthe lastelement

of his primafaciecase—acausallink betweenLowery’s complaintto the DOL

andthe allegedlyretaliatoryfiring.4Again, plaintiffs haveput forth evidence

sufficient to createa materialissueof fact as to causation.

UnderCEPA, “to demonstratecausation,a plaintiff mustshowthat the

‘retaliatory discriminationwasmore likely thannot a determinativefactor in

the decision.”’ Roblesv. U.S. EnvironmentalUniversalServices,Inc., 469 Fed.

App’x 104, 107 (3d Cir. 2012) (quotingDonofry v. AutototeSys., Inc., 350 N.J.

Super.276, 795 A.2d 260, 271 (N.J. Super.Ct. App. Div. 2001)).

Circumstantialfactors,including (1) temporalproximity betweenthe protected

activity andadverseemploymentaction,and (2) “weaknesses,implausibilities,

inconsistencies,incoherences,or contradictionsin the employer’sproffered

legitimatereasonsfor its action” cancreatean inferenceof retaliation.Zaffuto

v. Wal-Mart Stores,Inc., 130 Fed. App’x 565, 569 (3d Cir. 2005); Maimonev.

City ofAtlantic City, 188 N.J. 221, 903 A.2d 1055, 1064 (2006).

With respectto the FLSA, two primary factors, (1) timing and (2) evidence

of ongoingantagonismbetweenthe employeeandemployer,are relevantto

establishingthe causallink requiredof aprimafaciecase.Wildi, 659

F.Supp.2dat 666 (citing Abramsonv. William PatersonCollegeof N.J., 260 F.3d

265, 288 (3d Cir. 2001)).Thoughtiming maynot be sufficient on its own,

timing “in conjunctionwith othertypesof suggestiveevidence,is clearly

enoughto demonstratethe causallink.” Wildi, 659 F.Supp.2dat 666 (citing

Farrell v. PlantersLifesaversCo., 206 F.3d 271, 280-81 (3d Cir. 2000)).

Here, plaintiff hasprovidedsufficient circumstantialevidence.As to

timing, Defendantsadmit that theyknew of Lowery’s complaintto the DOL by

4 Plaintiffs havenot movedfor summaryjudgmentasto this aspectof the
retaliationclaim, or the claimsin their entirety (only the adverseemploymentaction
elementdiscussedsupra).
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September20, 2010,andLowery hassubmittedevidencethathe was

terminatedtwo dayslater, on September22, 2010.Thatwas followedjust over

two weekslaterby the October7, 2010 letter statingthatdefendants“wish to

herebyterminateyour employment.”(Dkt. No. 51 p. 11) Whetherthe relevant

dateis September22 of October7, 2010 (again,giving the plaintiff the benefit

of all inferences),the time interval is very shortandmight supportan inference

of causation.5

Thereis alsoampleevidenceof antagonismbetweenLowery andKoby in

their recordedconversations.For example,Koby admitsto havingcalled

Lowery a “piece of shit.” One excerptof a recordedin-personconversation

appearsto suggesta physicalconfrontation.(Dkt. No. 45-10 p. 27) Lowery

says,“Back up,” andKoby replies,“Why, whatyou gonnado?” Lowery asks,

“Why you gettingclose?Sit over there.” Koby makescommentssuggestingthat

hewasupsetthatLowery contactedthe DOL. Koby saysto Lowery, “Why did

you call [the DOLj to try to createthe problems... You hurt me calling the

[DOL].” (Id. p. 13) During his deposition,Koby describedthe seriesof events

“leading to [Lowery’s] discharge,”including the DOL complaint: “You see,it

wasa chain, it was, I caughthim stealing,I put the cameras,his brother

movedin, this labordepartment,badmouthing....” (Dkt. No 51-6 pp. 7-8)

Lowery, asplaintiff, hasclearly put forth sufficient evidenceto createa

materialissueof fact andmeethis initial burdenasto causation.It follows that

plaintiff hasmadeaprimafaciecaseof retaliationunderCEPA andthe FLSA

for purposesof the McDonnellDouglasanalysis.

b. LegitimateNon-DiscriminatoryReason

UnderMcDonnellDouglas,oncethe plaintiff hasestablishedaprimafacie

case,the burdenshifts to the employerto articulatea legitimate,

If defendantsknewaboutthe DOL complaintbeforeSeptember20, 2010,as
plaintiff contends,the time leadingup to any allegedadverseactionis longer.This
would not significantly altermy analysis,however,given the still close-timingof events
andpresenceof othersuggestiveevidence.
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nondiscriminatoryreasonfor the allegedadverseemploymentaction. Here, the
defendantshavearticulatedseveral.

First, defendantsarguethatLowery told customers“personal

information” aboutKoby, which they regardedasan act of employeedisloyalty
or insubordination.(Dkt. No. 45 p. 18) DefendantsarguethatLowery

unknowinglyanswereda call from Koby on August30, 2010,and thatKoby

heardLowery telling customersaboutKoby’s fancy carsandLowery’s long

hours.(Dkt. No. 45 pp. 18-19) During a recordedconversation,Koby refersto

this incident, in which he heardLowery gossiping“aboutmy BMW, my Bentley,

my Rolls, my Mercedes.”(Dkt. No. 45-10p. 4) In his deposition,Koby indicated

thatLowery’s “bad mouthing” upsethim. (Dkt. No. 51-6 p. 5)

Second,defendantspoint to evidencethatLowery’s brotherwasliving at

the motel evenafterdefendantshadforbiddenit. (Dkt. No. 45 p. 18) Around

Juneof 2010,plaintiff’s brotherwasfound living at a closedmotel which JYK

was in the processof takingover. (Dkt. No. 45 p. 23) Lowery’s brother,they

say,wasrentingout roomsat the propertyandkeepingthe moneyfor himself.

(Id.) After discoveringthis, defendantscontend,they told Lowery his brother
could not stayat the Moon Motel in the future. Lowery is allegedto have

ignoredthat instruction.(Id.) Koby referredto this issuein his deposition

testimonyaswell. (Dkt. No 51-6 p. 6)

Third, defendantsallegethatplaintiff Lowery himself(not his brother)

“stole moneyfrom the Moon Motel.” (Dkt. No. 45 p. 18) They arguethat in July
of 2010,Koby discoveredthatLowery hadretainedfor himselfa patron’s

paymentfor a room. (Dkt. No. 45 p. 22) Koby allegedlydiscoveredthe issue

whenthe customeraskedto extendhis stay,but Koby could find no recordof

paymentfor the prior night’s stay. (Id. p. 22) Koby confrontedLowery, who

producedreceiptsfrom thatpatron,aswell asanothercustomer,from Lowery’s

own room. (Id.) Koby saysthathe thenno longertrustedLowery, andhad

surveillancecamerasinstalledat the hotel. Id.; Dkt. No 51-6 p. 5.
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Finally, defendantspoint to plaintiff’s “voluntary abandonment”of his job

asgroundsfor termination.(Dkt. No. 45 p. 20) Specifically, defendantsallege

that Lowery “refusedto commit to continuedemployment”at the motel,

“refusedto alterhis working conditionsto remediatetheworking conditionshe

complainedof,” andwasgenerallyinsubordinate.See id.; seee.g., Dkt. No. 45-

10 p. 18. Defendants’argumentappearsto be that if the October7, 2010 letter

constituteda termination,Lowery’s behaviorin September2010provideda

separate,legitimatebasisfor the firing.

I find thatdefendantshavepresentedenoughevidenceto meettheir

burdenof puttingforth legitimate,non-discriminatoryreasonsfor the alleged

adverseactionagainstLowery.

c. Pretext

UnderMcDonnell Douglas,oncethe defendanthassetforth a legitimate,

non-discriminatoryreasonfor the adverseaction, the burdenshifts backto the

plaintiff to submitevidencefrom which a fact finder could reasonably:“(1)

disbelievethe employer’sarticulatedlegitimatereasons;or (2) believethatan

invidious discriminatoryreasonwasmore likely thannot a motivatingor

determinativecauseof the employer’saction.” Fentesv. Perskie,32 F.3d 759,

764 (3d Cir. 1994); Wildi, 659 F.Supp.2dat 668. The pretextanalysisis often

“factually inseparable”from the causationelementof theprimafaciecase.

Zaffuto, 130 Fed. App’x at 569 (citing Donofry, 350 N.J. Super.at 291-92, 270).

Evidencerelevantto pretextmay includeevidencethat“demonstrate[s]such

weaknesses,implausibilities,inconsistencies,incoherences,or contradictions

in the employer’sprofferedlegitimatereasonsfor its actionthata reasonable

factfindercould rationally find themunworthyof credence,andhenceinfer

thatthe employerdid not act for [the asserted]non-[retaliatory]reasons.”

Fuentes,32 F.3d at 765 (internalquotationsandcitationsomitted); Wildi, 659

F.Supp.2dat 668.

Lowery hasput forth sufficient evidencefor a factfinderto reasonably

determinethatdefendants’profferedreasonsfor the allegedadverseaction

12



againsthim arepretextandthat retaliationwasmore likely thannot a factor in
any adverseaction.

First, the disciplinaryincidentsdefendantsrely on aslegitimate,non
discriminatoryreasons—allegedstealing,badmouthing,andLowery’s brother
living on the premises,occurredin the monthsleadingup to the alleged
termination.In contrast,defendantsappearto havefound out aboutthe DOL
complaintdaysor weeksbeforethe allegedtermination(dependingon when
any terminationtook placeandwhendefendantsfirst learnedof the DOL
complaint).

More significantly, andasdiscussedin SectionII.B.a.ii, supra,defendant
Koby hasmadestatementsthata factfindercould interpretas supportfor the
argumentthatLowery wasterminatedin connectionwith the DOL complaint.
See,e.g., Dkt. No 51-6 pp. 7-8 (Koby’s depositiontestimonythat the “labor
department”waspartof the “chain” that “lead to [Lowery’sl discharge”).In the
recordedconversationswith Lowery, Koby makessimilar statements.For
example,in a portion of a conversationafterwhich Koby hadalready
referencedthe DOL complaint,Koby says“You want to play games,that’s okay

You want to loseyourjob? ... Whatyou’re doing now, is you basicallygoing
to loseyourjob -- ... -- after that, you finished.” (Dkt. No. 45-10pp. 13-14). In
anotherinstance,Koby saysthat Lowery hadsaid“horrible things,” referringto
whenLowery told him he “went to the lawyer.” (Id. at p. 28)

I find that the evidenceLowery hasput forth is sufficient to meethis
burdenof demonstratingthatdefendants’legitimatenon-discriminatory
reasonsarepretext.Accordingly, defendants’motion for summaryjudgmentas
to plaintiffs CEPA andFLSA retaliationclaimsis denied.
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C. DamagesIssues

Defendantshavealsomovedfor summaryjudgmentas to two damages

issues.Given the factualissuessurroundingliability, anydecisionas to

damageswould be premature.I will denysummaryjudgmenton thesepoints.

a. Reinstatement

First, defendantsclaim that Lowery cannotobtainanydamagesfor his

claimsof retaliationbecausehe rejecteddefendants’offers of reinstatement.

(Dkt. No. 45 p. 25) Defendantsclaim thathadLowery acceptedcontinued

employmentwith defendants,he would havepreventedhis allegeddamages.

(Id.) Lowery countersthathewasnot offeredreinstatementby defendants,and

if he were,he hadno obligationto acceptreinstatementto a positionwherehe

wasnot beingemployedin accordancewith the law. (Dkt. No. 51 pp. 14-15).

As discussedin SectionII.B.a.i, supra,whetherLowery wasoffered

reinstatement,andif so whetherhis responseto the offer wasreasonable,are

materialfactual issuesthatarein dispute.It follows thatdefendants’motion

for summaryjudgmentasto this issuemustbe denied.6

b. Impossibility

DefendantsalsoarguethatLowery’s damagesare limited by

impossibility. (Dkt. No. 45 p. 28) Any damagesaward,they say,mustbe cut off

asof March 9, 2013; on thatdate,the Moon Motel suffereda fire and it has

neverreopened.(Id.) Defendantsargueto awardwage-relateddamagesafter

the dateof the fire would put him “in a betterpositionthanhe would have

beenin hadhe remainedemployedwith Defendants.”(IcL)

I will alsodenydefendants’summaryjudgmentmotion asto this issue.

Lowery hasput forth evidencethat the employeewho took over his positionat

the Moon Motel, Anthony Keene,hasworkedat anotherJYK propertyfollowing

6 Defendantsalsomentionin passingthat Lowery’s damagesshouldbe limited

becausehe failed to mitigateby maintainingemploymentafterhis tenureat the Moon

Motel ended.(Dkt. No. 45 p. 25) Again, this is a fact-issueappropriatefor trial.
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the fire. (Dkt. No. 5 1-12 PP. 3-4, 10) Thus,a fact finder viewing the evidencein

Lowery’s favor could find that if Lowery hadremainedin his position,he,

insteadof Keene,would havebeenreassignedto anotherpropertyfollowing the

fire. Accordingly, summaryjudgmenton this damagesissueis not appropriate.

III. CONCLUSION

For the foregoingreasons,all motionsfor partial summaryjudgmentare

DENIED. An appropriateorderwill be enteredseparately.

KEVIN MCNULTY
UnitedStatesDistrict Judge
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