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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CESARE GARCIAMARTINEZ,

Plaintiff, Civil Action No. 11-cv-6829 SRCO(CLW)

VS.
REPORT AND RECOMMENDATION

V. PUZINO DAIRY, INC., d/b/a Puzino
Dairy, and CRAIG PUZINO, an individual,

Defendans.

WALDOR , Magistrate Judge,

The Honorable Stanley R. Chesler, U.S.Deferred this matter to this Court for the
purpose of conducting an evidentidrgaring pursuant to Fed. R. Civ. P. 55(bH8) issuing a
report and recommendation regarding the quantfilamagexlaimedby the Plaintiff in this
action. This Court having nowheld aProof Hearing (the “Hearing”)on October 20, 2013

regardingthe issue of damagesow provides the following report anecommendation.

|. Background

This matter was filed byCesare Gara-Martinez (“Plaintiff”) alleging violations of the
Fair Labor Standards Act (“FLSA"and the New Jersey Wage and Hoaw (“NJWHL"). As
alleged inhis brief, the Plaintiff worked forV. Puzino Dairy Inc., d/b/a Puzino Dairy, and Craig
Puzino(together‘Defendants”) as local, intrastate delivery driver for Defendants’ dairy from

March 2010 to September 201The Plaintiff hasasserted thabefendantdailed to payhim at
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least time and e half for all hourghat heworked in excess of 40 per workwedlring this

period.

[l. Discussion

Where a Court has determined defendant to be in default, “the factual allegatioas of th
complaint, except those relating to the amount of damagkdenmaken as true.” Wrigh¥jiller
& Kane, Federal Practice and Procedure: Civil 3d § 2688, at 58 (1898)glso Thompson v.
Wooster 114 U.S. 104, 111 (1885) (holding “[tlhe bill, when confessed by the default of the
defendant, is taken to be true ih mlatters alleged with sufficient certainty . . . .Qomdyne I,
Inc. v. Corbin 908 F.2d 1142, 1149 (3d Cir. 1990). The plaintiffs bear the burden of proving that
they are entitled to recover damagéschez Bros., Inc. v. Rhoadé&27 F.2d 891, 894 (3Cir.
1975). In the context of a damages hearing, the Court may proceed by livengstmaffidavit
International Longshoreman’s Ass'n ARLIO v. Spear, Wilderman, Borish, Endy, Spear &
Runckel 995 F. Supp. 564, 573 (E.D. Pa. 1998) (noting that a motion for default judgment can be
resolved via affidavit or other appropriate evidenseg also Durant v. Husbana8 F. 3d 12, 15
(3d Cir. 1994) (stating that if necessary “to determine the amount of damages . . .”rthreagou
conduct a hearing). Regardless of the form in which the proof is offered, the Court must be
satisfied by a preponderance of the evidence that damages should be aweardstiong v.
Burdette Tomlin Mem’l Hosp276 F. Supp.2d 264, 269 (D.N.J. 200@gte v. American Brands,

Inc., 1990 WL 69177 *3 (D.N.J. 1990); United States v. Local 560, 581 F. Supp. 279, 327 (D.N.J.

1984).



I. Compensation Under FLSA, NJ Wage and Hour Act and NJ State Law

The Plaintiff argue thatunderthe FLSA and\New Jersey state law, employers must pay
truck drivers one and a half times the minimum wage for all hours worked in excesy ¢é@rt
per workweek.Sedn re Matter of Raymour and Flanigan Furniture, and Neil Goldbdfip N.J.

Super. 367 (2009) (citing regulation requiring overtime pay for tduslers in New Jersey).

As the Plaintiff has previously argued, and as supportedhiy affidavit submitted in
support of this applicationhe generallyworked from 4:00am to 4:00pm, Monday through
Saturday, totaling approximately-52 hours per weekin addition the Plaintiff argues that to the

extent he took breaks during his shifts, these breaks generally only ranged from 5 noit28.mi

Based on thesstatistics the Plaintiff argue thathe isentitled to pay for an averagé25

overtimehours pemweek

il. Liquidated Damages

Under the FLSA, an employee who sues for unpaid overtime compensagenerally
entitled to actual damages incurred and liquidated damages, doubling the recowd8C 2
216(b). To defeat such a claim for liquidatelamages, when the employer demonstrates to the
satisfaction of the court that the act or omission giving rise to such action was iragbhazhtl

the employer had reasonable grounds for believing that his act or omission \easatation of

the law,the court may, in its sound discretion, award no liquidated damages or award a smaller

amount ofliquidated damages29 USC § 260.“A defendant employer's burden of proof is a
difficult one to meet. Double damages are the norm, single damages thecexteldartin v.

Cooper Elec. Supply Co940 F.2d 896, 908 (3d Cir.1991As Defendants have presented no



evidence regarding any good faith attempt to comply with the law, this Court waust double

damages.

iii. Recommended Award

At the Hearing, the Plairfieffectively established that he received paychecks of $600.00
per week. Following the presumption that a fixed amount of pay for a workweek relates to a 40
hour work weekby dividing the Plaintiffs $600.00 weekly pay by,4@e are left with amourly
rate of $15.00. 1.5 times that hourly rate provides an overtime hourly rate of $Z%50e
Plaintiff arguedor the purposes of computing an awdrdthe worked 25 overtime hours a week
for the 25 weeks of his employment, his unpaid overtime compensation caich&ated by
multiplying the $22.50 overtime hourly rate by 25 hours by 25 we€kis results irthe Plaintiff
beingowed $#4,062.50n overtime wages by virtue of the New Jersey Wage and lHawar When
doubled to account for liquidated damagd® Plaintiffs recommended recoverable back pay

stands a$28,125.00.

Next the Court will consider Counsel’s request for attorney’s fees.

A. Attorney’s Fees and Costs

I. Reasonableness of Hourly Rate

To determine whether the petitioner’s rate is reasonabtajramust look to the prevailing
market rates of the relevant community for legal services of the same chasatemed by
attorneys of comparable skill and experienB&um v. Stensqr65 U.S. 886, 896 & n.11 (1984

Student Public Research GroupAT&T Bell Labs 842 F.2d 1436, 1448 (3d Cir. 1988).



Plaintiffs submit the affidavidbram I. Bohrey listing an hourly rate of 400 for Mr.
Bohrer, and$300for Ms. Melissa Bohrer.The reason why tlse rates are appropriate is clear.
First, theyarecommenarate with comparable cases. Second, Mr. Bohrer has practiced in the field
of civil litigation for 23 years, having focused his practice on severat afdle lawspecifically
including employment litigationGiven the expertisef these attorneyand the fact thahe rate
appears to be similar to rates of attorneys performing similar services irr siasés, the Court
finds the current hourly rate of480 for Mr. Bohrerand $300for Ms. Bohrerto be reasonable
within the prevailing legal market of Northern N@ersey for plaintiffs’ attorney’s experience and

recommends appval of the hourly rate of $40@r Mr. Bohrer and $300 for Ms. Bohrer.

ii. Reasonableness of Time Expended

Pursuant to the lodestar analysisme expended is consideredeasonable’ if the work
performed was ‘useful and of a type ordinarily necessary’ to secure theeBn# obtained from
the litigation.” Pennsylvania v. Delaware Valley Citizens’ Council for Clean A8 U.S. 546,
560561 (1986). Here,lpintiffs seek recovery foi32.5hours of attorneys’ work performed on
this casdy Mr. Bohrer and.5 hours of work performed by MBohrer A review of the detailed
billing record shows that the services rendered and the amount of time spent orotisetaaks

was appropriate and reasonable.

The total amount of fees sought #0® multiplied by32.5 hoursadded to $300 multiplied
by 3.5haurs, which equals fees totalind.$,050.00. Counsel also seel&/44.90 foreasonable
litigation costs Therefore his Court recommends that the United States District Judge award fees

of $14,794.9(&gainst thédefendans.



[l . Conclusion

For all of tre foregoing reasons, this Court recommends that the District Judge entedr defaul

judgment against defendant in the amount of $ 42,944.90.

FLSA andNJ WagelLaw Overtime $ 28,150.00
Counsel Fees $ 14,794.90
Total: $ 42,944.90

The parties have 10 days to file and serve objections to this report and recommendation

pursuant to Local Rule 72.1(c)(2) from the date the transcript is filed hatB@lerk of the Court.

SO ORDERED

Dated: Decembernl, 2014

s/ Cathy L. Waldor
CATHY L. WALDOR
UNITED STATES MAGISTRATE JUDGE




