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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

JOHN F. O'CONNELL ,

Plaintiff,
Civil Action No. 12-49(ES) (JAD)
V.
OPINION AND ORDER
NEW JERSEY TURNPIKE
AUTHORITY ,etal,

Defendans.

SALAS, DISTRICT JUDGE

l. Introduction

Presently before the Court BefendantNew Jersey Turnpike Authority’(“NJTA”)
Motion for Summary Judgment. (D.E. No. 59).this actionPlaintiff ColonelJohn F. O’Connell
an NJTA employeein the Department of Layclaims that he was the victim afhostile work
environmentn violation of the New Jersey Law Against Discrimination, tat Ann. 10:54,
et seq (West 2015)(the “LAD”) and the New Jersey ConstitutionPlaintiff is seeking
compensatory and punitive damageNJTA argues that it is entitled to summary judgme
because: (1) Plaintiff has failed to demonstrate that the conduct at issugficeently severe or
pervasive enough to make a reasonaesonbelieve the conditions of his employment were
altered and the working environment was hostile or abusind(2) NJTA may not be held
vicariously liable for its employee’s conduct because it had arhardssment policy in place
which prevented and cured the harassment at is§g.the reasons set forth below, the Court

GRANTSsummary judgmerto NJTA anddismisses Plaintiff's claims with prejudice.
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I. Procedural Background

Plaintiff originally filed this actionagainst NJTA and five individual defendaintsstate
courton November 29, 2011(D.E. No.1, Ex. A). The action wasemoved to this Court on
Januay 3, 2012 (D.E. No. 1). Plaintiff filed an Amended Complaint on November 19, 2012.
(D.E. No. 21 (“Am. Compl.”))t

By Stipulation and Order dated November 30, 2012, this Court dismissed with prejudice
all claims againsthie five individualsand the Third Count of Plaintif's Amended Complaint
(alleging negligent infliction of emotional distress) against all part{(€sE. No. 25). Thus, the
remaining claims in this actioare Counts One, Two, and Four in the Amended Complaint, and
the only Defendant remaining is NJTA. NJTA filed its Answer to the Amended Ciminpla
December 13, 2012, (D.E. No. 27), and the case thereafter proceeded through discovery.

OnJune 2, 2014, the Court set a datdudy 24, 202 for global filing of the papers related
to NJTA’s motion for summary judgment. (D.E. No. 58). In accordance with the glodhdpr
scheduleNJTA filed a motion for summary judgment seeking a dismissal of Plaintiffiended
Complaint inits entirety, with prejudicgseeD.E. No. 592, Brief on Behalf of Defendant New
Jersey Turnpike Authority in Support of its Motion for Summary Judgm&wef(‘Mov. Br.”)),
Plaintiff filed opposition, $eeD.E. No. 61, Plaintiff John F. O’Connell’s Brief in Opposition to
Defendant New Jersey Turnpike Authority’s Motion for Summary JudgméhtQpp. Br.”)),
and NJTA filed areply sSeeD.E. No. 62, Reply Brief on Behalf of Defendant New Jersey Turnpike

Authority in Further Support of its Motion for Summary Judgmebef: Reply Br.”)).

1 On November 26, 2012, the Cosua spontéiled a letter order directing the parties to clarify whether the Court
has subject matter jurisdiction over the claims in this case. (D.E. NoTR2)parties submitted their letter briefs in
accordance with the Court’s order, (D.E. Nos. 26, 28)tH®uCourt did not issue a formal rulinghe Court hereby
finds that it hagurisdiction pursuant to 28 U.S.C. § 133Re preamble to Plaintiff's Amended Complaint states that
he is a resident of Virginiefendant NJTA is a resident of the State of Niewsey, and the amount in controversy
exceeds $75,000SeeD.E. No. 26 at 43). Plaintiff cites no law showing why the Court should disregard the stated
place of residencie the Amended Complaint(SeeD.E. No. 28 at 42).
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On September 17, 2014, NJTA filed a supplemental letter brief alerting the Gaart t
September 16, 2014 decision of the New Jersey Appellate Divisliating to vicarious liability
under the LAD (D.E. No. 63 (“Def. Ltr. Br.”)), and Plaintiff filed opposition, (D.E. No. 64.

Opp. Ltr. Br.”). On February 11, 2015, the New Jersey Supreme Court issued an opinion on the
samevicarious liability issue, and the Couorderedthe parties to submit a five page letter brief
explaining the decision’s impact on the pending summary judgment motion. (D.E. No. 65). NJTA
filed its letter brief on February9, 2015, (D.E. No. 66, (“Def. Supp. Ltr. Br);)and Plaintiff filed

his oppeaition on February 27, 2015, (D.E. No. 67, “Pl. Opp. Supp. Ltr)BrThe motion for
summary judgment is now ripe for adjudication.

1. Factual Backgrounc?

Plaintiff allegeshat he was subjected to harassnaitiJTAbased on his services in the
armed fores FromSeptember 2002 througdihe presen®laintiff has been employed fulime as
a Staff Attorneyin theNJTA Law Department (SUMF | 3). Plaintiff was not a military service
person at the time dfis September 2002 hiring, bahteredthe military inMay 2003. (Id. T 4).
Between May 2003 and 2012, Plaintiff estimates thath&e been absent from his NJTA
employment for approximately “2,200 days,” or “about six years or $d."Y (L1). Every request

for military leave that Plaintifhas made while employed by NJTA has been gramkdntiff's

2These background facts are taken from the parties’ submissions in accordarnc€iwiR. 56.1.(D.E. No. 59
1, Local Rule 56.1 Statement of Undisputed Material Facts (“Def. SUMFE, DNo. 611, Plaintiff John F.
O’Connell’'s Response to Statement of Undisputed Material Facssidh to Local Civil Rule 56.1 (“Pl. SUMF");
D.E. No. 622, Reply to Plaintiff's Response to Defendant NJTA’s Local Rule 561t&r8tant of Undisputed Material
Facts (“Def. Reply SUMF") (collectively “SUMF")). Plaintiff also grerly submitted a supplemiah statement of
disputed facts with his opposition papesedPl. SUMF at 4559 (“Pl. SDMF")), to which the NJTA replied, (D.E.
No. 621, Defendant’s Response to Plaintiff's Rule 56.1 Statement of ldiakacts (“Def. SDMF”)(collectively
“SDMF")). The Court must, of course, “disregard all factual and legal argunagitsons and any other portions of
the 56.1 Statement which extend beyond statements of faétetiespanvirata, Inc. v. Tex. Instrument, JriR005
U.S. Dist. LEXIS 27820at *10 (D.N.J Nov. 10, 2005). Moreover, to the extent that Plaintiff's factual rekaités
rely on his June 30, 2014 Declaration, (D.E. Nel1§lthe Court will not consider any such statements that are either
contradicted by Plaintiff's deposition testimodiminezv. All Am. Rathskeller, Inc503 F.3d 247, 253 (3d Cir. 2007),
or based upon speculation or conjectirebertson v. Allied Signal, In@14 F.2d 360, 382 n.12 (3d Cir. 1990).
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Law Department pason was always held open for hiwhile he was on military kve, and he
was always promptlyeinstated upon his return from active dutid. {1 13, 15).
A. Plaintiff's Supervisors

There arapproximatelynine totenattorneys in the NJTA Law Departmergtd. I 3). As
a Staff Attorney,Plaintiff worked under NJTA Director of LawGeorge Caceres, Esq., from
Septerber 2002 until Mr. Caceres left the NJTA in October 2016. § 5). At all times, Plaintiff
believed that Mr. Caceres was fair, direaodd honest witlPlaintiff. (Id.). When Mr. Caceres
terminated his NTA employment in October 201€he therDeputy Director of Law, Linda
Cavanaugh, Esq., assuntbd position of “Acting’Director ofLaw until a permanent regptement
was named.(Id. 1 8). Ms. Cavanaugh lefher NJTA employment ten months later, in August
2011. (Id.). During the entire teimonth period of time that Ms. Cavanaugh served as “Acting”
Director of Law(October 2010 until August 201l) |&mtiff was away from NJTAon military
leave and not performing any woltr NJTA. (d. 1 9). Plaintifftestifiedthat tiroughouttheir
NJTA employment togethemMs. Cavanaugh treated him fairly(ld.). Plaintiff's currem
supervisois NJTA General Counsel Bruce Harris, Eslgl. { 10). None oPlaintiff’ s allegations
in this lawsuit relatéo the acts or conduct of Mr. Harridd.{.

B. NJTA’'sAnti-Harassment Policy

At all times during Plaintiff's employmentthe NJTA has had inplace an Equal
Employment Opportuty/Non-Discrimination Policy (the “Policy”) that expressly forbids
discimination against employees aa@plicantsfor employment on the basis of their “military
status; and states that “[h]arassment is a kind of discrimination and, likewise, wilbrtolerated
at the NJTA.” (Id. 11 17-19. The Policy sets forth a grievance and investigation process, with

which Plaintiff has been familiar at all times during his eyment. (Id. 1920-25 29. NJTA



mandats training for all employees with respect to th@i€y. (1d. 1931-39).
C. Allegations of Harassment
Plaintiff alleges multiple instances of harassmeBeePl. Opp. Br. at 23-24). The Court
has parsed the record and sets forth below the facts relating to Plaitigffatians.

1. Plaintiff's Salary

Plaintiff admits that he has received regular pay raises while employed@At i alleges
that his salary was not “raised consisterth others and with the level of work [Plaintiff] was
performing’ constituting harassment(SUMF {1 46-41)23 Plaintiff was hired in 2002 with a
starting salary of $80,000 per year, which was increased to $90,552 (as of January 1, 2005),
$94,210 (as adanuary 1, 2006), then $99,317 (as of January 1, 28083102 296 (as of January
1, 2009) (ld. 1 53). Since that time, no nebargaining unit employees (such as NJTA attorpeys
have received salary increases without changing positidehsy §4).

Itis undisputedhatNJTA has not conductguerformance evaluatiosr Law Depatment
attorneysduring Plaintiff's employment (Id. § 50). While Mr. Cacees wasNJTA Director of
Law from September 2002 until October 2010, he never requested a sategsefor himself,
for any of the approximately nine to ten attorneys who worked under him, onyoofahe
approximately fifteen staff members who worked in the Law Departmeit. { (51). Ms.
Cavanaugh did not have authority to give raises or promotions, but would give “opinions” on
employees if asked; however, there are no facts to suggest that Ms. Cavanaugh provided input
Plaintiff's raise eligibilityor amount (Id. 1 52).

Experience and years of admittance to the &aramong the crite used to set NJTA

employee salaries(ld. § 44). Plaintiff admits he has no evidence regarding the criteria iesed

3 At the time of Plaintiff's hire, he was not in the military, and Plaintifés not allege that his starting salary was
influenced in any way by discrimination against military service persibo (d. T 43).
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determine eitherl( his own salary; or {Xalary increased(ld. § 42).

Plaintiff admits that some staff attorneys recdiighersdaries tha his and others receive
lower salaries. I@. 1 595. Two staff attorneys who are not in the military estttess salary than
Plaintiff. (Id. 1 47, 48). An attorney who was hired in May 2006 started at a salary higher than
Plaintiff's, but Plaintiff admits that he has no reason to believe that military service (or lack
thereof) played a role in setting this salarld. | 57). Likewise, Plaintiff admits that he does not
know what factors determined the salary of another attorney who €808 less than Plaintiff
between 2005 and 2006, but who began earning $500 more per year than Plaintiff in®0D7. (
58). Finally, Plaintiff admits that he has no evidence that military service status @ayedle
in the earnings of another ermgée who consistently earned a higher salary than Plaintiff,
graduated from law school eleven years prior to Plaifaified NJTA five years prior to Plaintjff
and who received a smaller pay incretima Plaintiffeffective January 1, 20051d( 11 59-61).

2. Photographef Plaintiff

In late 2007 or early 2008, Plaintiff's @worker Joe Orlando “doctored” two photographs
of Plaintiff. (Seeid. 11 182204). The first photshopped picture made it appear as though
Plaintiff was speaking at the Republican National Conventith.|(186). Plaintiff alleges that
the photograph was “demeaning” and that it could have suggested that Plaintbfeesng the
law” (specifically 10 U.S.C. § 77@2014) for appearing at a partisan political event in uniform.
(Id. 1 188). Plaintiff never spoke to Mr. Orlando about this photograph, and instead showed it to
Mr. Caceres. I¢. 11 189-90). Mr. Caceres determined that Mr. Orlando’s actions did not violate
NJTA policy, and Plaintiff admits that Mr. Caceres handled the situation with thegoaph
properly. (d. ¥ 191). Plaintiff and Mr. Caceres then spoke with NJTA Executive Director, Mr.

Lapolla, about the photographid.(f 192).



Approximately one week to ten days later, Mr. Orlando created a sattenetpicture,
depicting Plaintiff in uniform shaking hands wittrmer Arkansas Governdfiike Huckabee. Id.
1 193). Plaintiff did not believe that this second photograph suggested that he &k {jtiee
law,” but he brought the photograph to Mr. Lapolla, who told Plaintiff he “would take care of it.”
(Id. 11 19495). Mr. Orlando indicated that he spoke about the issue with Mr. Laypiol!4. 195.
Plaintiff did not complain about or produce in evidence any other allegedly harassing @plasog
from Mr. Orlando after MrLapolla told Raintiff he “would take care of it.” Ifl. { 196). Aside
from Mr. Orlando, the only people who saw the photos were those who Plaintiff stioevedo:
Mr. Caceres, Mr. Lapolla, and Plaintiff's secretarid. {f 199).

3. Vacation Time

Plaintiff has never had a request for vacation time denied while employed byTthAe NJ
(Id. 1 14). However, Plaintiffuncovered documentation which showed that he was charged
vacation by NJTA when he was on military dutyd. (f 252). Plaintiffs May 6 and 7, 2004,
workdays were coded as “vacation” when they should have been coded as “mdnafyde the
NJTA’s payroll records, and Plaintiff provided documentation to NJTA on September 1502009 t
correct the miscoding.ld. 1 254).

4. Allegations Against Diane Scaccetti

Plaintiff alleges that Diane Scacce#tiformer executive director of NJTA, initially sought
to deny one of Plaintiff's vacation requestéAm. Compl. 1 28(k)). However,Ms. Scaccetti
testified that she never told Mr. Gaes to deny one of Plaintiff's vacation requests (only that she
left it to Mr. Caceres’s discretion), nor did she tell Mr. Caceres to rejaatiflamilitary orders
to leave for active duty, nor did she suggest to Mr. Caceres that Plaintiff’ sovaitate beused

to cover the time Plaintiff spent on military leav&UMF ] 134).



Plaintiff admits that he sanever heard Ms. Scaccetti saything that was inappropriate
or offensive to his status asmlitary serviceperson(ld. § 130). On April 20, 2009,|&ntiff sent
an email to Ms. Scaccetti’'s secretary, Nancy Kanca, réggesmeeting with Ms. Scactet(ld.
1 136). On April 20, 2009the same day that he requested a meeting with Msc&tia—Ms.
Kanca confirmed imnemail a meeting between plafhand Ms. Scaccetti the neday (April 21,
2009) at 11:45 a.m(ld. 1 137). Plaintiff does not recalwhy he wanted to meet with Ms. Scadcet
in April 2009, whethethe meeting actually occurreds if he ultimately cancelled the meeting.
(Id. 1 138).

In 2010 Plaintiff attempted to meet with MScaccetti after he was selectedparticipate
in War Colkge, but his recollection isghthe meeting was never schedul@éd. 1 139). Plaintiff
alleges that he thereaftentered an elevator and encountered Ms. Scaccetti, who did not address
him. (d.  140). Ms. Scaccetti testified that she does not recall this epidddg.14@). Plaintiff
nevercame to learn why Ms. Scaccetliegedly failed to interact with him the elevator in 2010,
and that headmits that he haso evidenceto suggest that her failure to do so was based upon the
fact that Plaintiff is a militargerviceperson(ld.  141-42

5. Request foMilitary Orders

Plaintiff admits thatlocumentation exist®r every military leave takernylilaintiff during
his NJTA employment(ld.  223). Plaintiff does not object to providing military orders to NJTA,
but allegesttat it was harassment for NJTérequest copies a@krtainorders beauset required
Plaintiff to “jump through hoops” to rereate old military records while Plaintiff was away on
military leave. (Pl. Opp. Br. at 49). Plaintiff alleges thathe paperand electronic copies of his
military records that he kept at NJFAN addition tgpaperand electronic copies that Plaintiff kept

at home—"mysteriously went missing,” (Bigosinski Cert., Ex. N), but admits that he has no



evidence that anyone at NJTA hadtéimng to do with the disappearance of the files. (SUMF
233).

In 2009, Mr. Caceres requested that Plaintiff provide copies of military orders or othe
documentation to show that his absences coded as military leave wact used for military
leave,(id. T 230), aftethe NJTA HumarResources department allegedlisplacd some of the
ordersPlaintiff had previously provided. Id. 1 236). Plaintiff acknowledges that there were a
“handful of days” that he took as military leave that were “unaccoudotéed (Id. § 224).

While plaintiff worked under Mr. Cacere®aintiff would onoccasion take a military lea
of absence from work without providing any documentation to verify the basis for tee (&h
1 226). Plaintiff and Mr. Caceres had @dlicy” whereby if verbal noticef the need for a military
leave was given bilaintiff, but no documentation was provided, Mr. Caceres would nonetheless
approve, coding Plaintiff's timesheet as “Military Leave.ld.( 227). On other occasions,
Plaintiff provided copies of his militargrders to the Human Resources/Payroll departmgeht
11 228). Mr. Caceres and his confidential secretary, Sharon Vicidaveir@Plaintiff’s only points
of contact when Plaintiff discussed providing military ordelsl. { 229).

After Mr. Caceres made the decision to request Plaintiff's militaryreyddr. Caceres
approachedohnO’Hern* to ask abouNJTA policy. (Id. § 239). Mr. O’'Hern told Mr. Caceres
that every NJTA employee needed to have a “statnsdningthat if the employee is not in work
he or she mudie classified as “sick,” “vacation,” or “military leave,” etdd.j. Mr. O’'Hern also
told Mr. Caceres that “there’s got to be sdimren of documentation to establigat he was, you
know, serving inhie military at the time.” I¢. T 240).

Mr. Caceres, as Plaintiff's supervisor, had a responsibility to account fompisyee’s

4 Mr. O’Hern held the position of Assistant to the Executive Director, Directhabbr Relations, and Deputy
Executive Director at various points between 2002 and 2012. (SUMF | 124).
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time. (d. 1 242). Plaintiff admits that “simply asking for documentation” does not support
Plaintiff's allegations of hassment, but that the “context and manner” in which Mr. Caceres asked
for Plaintiff’'s military orders here supports a claim of harassmelat. 1(234). Additionally,
Plaintiff states that it would not be harassing for someone from the execuiamna@t (such as

Mr. O’Hern) to ask for documentation under “ordinary circumstances,” but déaitthe requests

for documents were not harassing heitd. § 244).

Plaintiff admits that in this lawsuit he is not alleging that any actions taken bydder€
were motivated by antnilitary discrimination, but instead asserts that “someone at the NJTA”
was harassing Plaintiff througir. Caceres requesting documentation for Plaintiff's military
records. Id. T 255).

The first email from anyone at NJTA to Plaintiff requesting copies of militargrerdias
sent on July 20, 2009, when MZaceres requested tHaaintiff provide him with copies of his
“GITMO Orders in ddition to the DD214 documents.1d( { 248). The next day, July 21, 2009,
Mr. Caceres emailed to Plaintdicanned copies of his attendareeords, which highlighted which
days were Without any supporting documentation.”ld( § 249). Plaintiff responded to Mr.
Ceceres on the same day, July 21, 2009, and indicated that peova@sng for the first time get
of orders for a militey leave taken one year earl{@etween June 29 and July 2, 20084l.). On
July 24, 2009, Mr. Caceres wedPlaintiff an email proposing thalahtiff provide pay stubs from
the military as an alternative to the mitigzaorders that Mr. Caceres hpckviously requestedld.

1 250).

On August 14, 2009, Mr. Caceres wrote Plaintiff an email requesting that Plabt&fh

“any and all official orders that relate to the time in questiond. f 251). On September 11,

2009, Plaintiff received an emahich contained a specific list created by Mr. Cacerstsetary,
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Sharon Vicidomini, of the twelve “unaccounted days” for which NJTA had no recddd§.262).
Plaintiff alleges that beginning omly 20, 2009, and ending in or about September 2009,

Plaintiff received “numerous phone calls per week” from Mr. Caceres relaii®jaintiff's

missing military orders. Id. 1 255). Theonly emails received by plaintiffom anyone at NJTA

on thetopic of obtaining military ordes or documentation in the July 20 through October 2, 2009,

timeframe occurred sporadically ovéne following 21 business dateduly 2+August 15;

September HSeptember 15; September 25-October 2, 2009 @58).

6. “The War Must Be Over” Comment

On Monday, March 15, 2018fter being away from his NJTémployment for an extended
period of military leaveand two weeks of vacatioR|aintiff returned to work(ld. § 205). Plaintiff
alleges that on March 12010, Mr. Orlando aticed him in the cafeteria and saidt, look, Jack
O’Connell is back, the war must be overltl. @ 206). There is no evidence that anyone besides
Mr. Caceres was present to hear the comment, and Mr. Caceres testified that he el ot h
(Id. 1 207). Mr. Orlando explained at his deposition that he intended this comment to be
complimentary. I¢l. § 208). Plaintiff did not file a formal complaint regarding this commeind. (

1 209-12).

7. More TimeNeededn Office andPromotion

Plaintiff did nothaveany conversatiagwith anyNJTA employes about the prospect of
being promoted, other thavith Mr. Caceres and one conversation with Ken Roite2008 where
the topic was not promotions but rattPlaintiff's future with NJTAandPlaintiff is unavare of
whether any conversations about the prospect of Plaintiff being promoted occurred amiong

NJTA employees outside of Plaintiff's presenceéd. {1 276, 284). Plaintiff never discussed

5 Mr. Rotter held the position of Acting Executive Director of the NJTA betwleme/July 2008 and September
2008. (Id. 1 279.
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promotions with Linda Cavanaughld(Y 285).

On one or two occasions, Ms. Cavanaugh told Plaintiff that she liked his work but that he
needed to spend more time at NJTA than in the military servide 75). Ms. Cawanaugh never
said anything elsthatPlaintiff considered to be offensive or which demonstraiestility towards
people in the military service(ld.).

8. Withholding Assignments

On May 17, 2010, Plaintiff advised MZacereshat he would be reporigto War College
for the period of August 1, 2010 until June 10, 2011 and that he anticipated btuaged
sometime in July 2010.1d. 1 83). Although not affirmatively asserted as “harassment,” Plaintiff
found “somewhat distressing” Ms. Cavanaugh’s alleged comment on May 27, 2010 along the lines
of: “nobody is going to give you any work, everybody knows you are leavig,ap you know,
why bother.” (d. 11 7880). However, Ms. Cavanaugh disputes this characterization and testified
that had she known Plaintiff was leaving for active duty in two weeks and was iniamptusdive
him work, she would have tried to determine an appropriate assignment to give him fordllat pe
(Id. 1 80). Plaintiff testified that if he was scheduled to commence a military iletwe weeks,
he “wouldn’t consider it inappropriate” for his superior to not assigeroject that would last
longer than two weeks; Plaintiff admits that following the May 27, 2010 conversation, kedwor
fourteen full days before commencing War College and leaving NJTA for a avgegeaod. Id.

111 86-81)% Furthermore, at the timais comment was made, Ms. Cavanaugh was not Plaintiff's

6 0On or about June 3, 2010, Plaintiff provided to NJTA a copy of hisi®ffdr attendance at “Air War College”
between the dates July 25, 2010, and June 11, 20417 84). Prior to attending War College, Plaintiff requested
and was gnated approximately twentgne vacation days on June-1%, 25, July 1, 2, and-23; he was out of the
office on military leave on June 2 and 11, and Jufy, 2010; and he was out of the office on June 7 and 9, 2010 on
sick leave. If. 11 8586). Plaintif's War College leave turned into a twear absence from NJTA (approximately
July 2016-June 2012), during which time he did no work for NJTA or at NJTI4. 1 88 see alsdEx. B toD.E. No.

59-8, Feb. 18, 2013 Deposition of John F. O’Connell (“Feb. 2013 O’Connell 2¢H38:2-21). However, Plaintiff
returned to the NJTA offices at least once while on leaSeeRl. SUMF  12Z"Plaintiff returned to the NJTA office
several weeks after being tdid June 2011that his personal items were being ‘boxed’ and removed.”)
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supervisor, and Plaintiff received the majority of his work assignmemstigifrom Mr.Caceres
(Id. 173).

9. Boxing Up of Plaintiff's Belongings

Despite acknowledging that it is an employg@rsrogative to determine what can and what
cannot be kept in one of its employees’ officés, { 90),Plaintiff asserts that Ms. Cavanaugh’s
efforts to “box” up Plaintiff's belongings in his offigea June 2011 while he was out of the office
for an exteded amount of time constituted harassmelat. §(107).

When Raintiff went on his 201812 WarCollege leave, he leliehind in his ofce plajues,
medls, signed items that had batentimental and significantakvalue, a cup full of change,
statementsn his desk, milary items on his walls, and &rémexdous amount of personal stuff.”
(Id. 1 108).

Ms. Cavanaugh was aware that Plaintiff had concerns about personal items beirngitake
of his office as he had previously complained of items mis&iogn his office (Id. §{ 96-98).

By email dated September 29, 200®iRtiff advised both his supervisor MZaceresand NJTA
Executive Director Diane Scaccetti that he kept in his office “military materiahwinad great
sentimentalvalue and [areirreplaceable.” If. § 91). Plaintiff alleges that prioto June 2011,
certain of hislocuments, files and irreplacealdr significant personal iterhgd been stolen from
his office or broken while in his office(ld. 1 91-93. Plaintiff admits thatt is “unknown who
took these items and they were never foundd: 1 93. Plaintiff admits that when MCaceres
learned that Plaintiff believed items or computer files from his office had b@en sr damaged,
he offered to take Plaintiff to eithéne Executive Director of NJTA, or the technical/computer
experts to discuss his concerns, but Plaintiff did not follow up on this suggestiofi.94).

On April 11, 2011, shortly after Ms. Cavanaugh became Acting Director of the Law
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Department, she esiled Plaintiff and informed him that she was reorganizing the Department and
wanted to “see what [his] immediate and long term plans ade.’{(101). Plaintiff does not
consider the April 11, 2011 email to be harassing or inappropriate in any Mgy.Qn April 12,
2011, Plaintiff responded and indicated that he was still awaiting official word tihenAir
Force/Air National Guard and that he would keep Ms. Cavanaugh posted. 102). On May

18, 2011, Ms. Cavanaugh received a notificatiomfiLinkedIn that Plaintiff's professional title
had changed. Id. § 103). On June 11, 2011, Plaintiff's military assignment at Air War College
ended, pursuant to the Orders given by Plaintiff to NJTé\. §(104). As a result of the LinkedIn
title change and the expiration of Plaintiff’'s military assignment, Ms. Gaginsent a letter to
Plaintiff on June 21, 2011.Id{  105). In the first paragraph of the letter, Ms. Cavanaugh asked
that Plaintiff identify his “employment intentions for the pertoebinning June 11, 2011.1d(

106). Plaintiff does not believe that Ms. Cavanaugh’s inquiry into his employmentangent
constitutes harassmentd.|.

Ms. Cavanaugh'’s letter also informed Plaintiff that it was “necessary” td' the personal
items andbelongings that Plaintiff hadéft in the Authority offices prior to commencement of
[Plaintiff's] current military leave” and asked for Plaintiff's “preéeice” with respect to who
would handle the boxing.ld. § 107)! Plaintiff responded theame daydid not object in any
way, and authorized NJTA staff to box his personal itenhd. (119.

On June 27, 2011, Ms. Cavanaugh wrote another letter to Plaintiff, in which she advised
that she had received Plaintiff's military orders dated Jurg02], which extended Plaintiff's

leave until August 2, 20111d( 1 116). The letter advised that NJTA was in the process of packing

7 Plaintiff argues that the letter does not provide a “reason to siydéemove [Plaintiff's] personal belongings”
from the office. (PIl. SUMF 1 107). In response, NJTA points to four reasmrelated to Plaintiff's military service,
for Ms. Cavanaugh’s request. (Def. Reply SUMF { 107, SUMF {12).0
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Plaintiff's things and asked Plaintiff to advise on the “preferreangements for storage of same
as these are clearitems of significant personal value to you” and reiterated that NJTA “cannot
be responsible for these items.” (Bigosinski Cert., Ex. Wie letter closed by assuring Plaintiff
that his job at NJTA was protected. (SUMF { 118). At his deposRiamtiff initially testified
that he did not believe Ms. Cavanaugh’s request that he articulate his preferéboa’ting his
personal items constitutes harassment, but later asserted that it was “tantamatagsimént.”
(Id. T 120).

Plaintiff's nephew, Thomas Geant, went to pick up Plaintiff's belongings. (SDMF { 40).
NJTA admits that because Mr. Geant was not an NJTA emplbogesas not permitted to leave
NJTA offices with Plaintiff's belongs without written authorization from Plaintiffd. { 40).
However Plaintiff does not dispute that he identified his preferred arrangements farpafkhis
personal belongings, coordinated with his secretary, and his nephew everdtraled his
personal belongings.SUMF { 115).

10. Restricted Builthg Access

Plaintiff testified that “several weeks after” receiving the June 27, 20tet fedbm Ms.
Cavanaugh, he returned to tN8TA offices after being gone for approximately one yeé#d.
122). Upon arrival at the NJTA building, Plaintiff's security card did not woilkl.).( Plaintiff
got a new security card right away, it was activated, and has worked everincay §d.).
Plaintiff does not know why his card did not work on that one day in 2011, never asked @nyone a
the NJTA why his cardid not work, and has never come to learn who (if anyone) was responsible
for why it did not work. id.).

11. Pension Delay

Plaintiff allegeghat he was subject to harassmieetause on July 22, 2011, deeeived a
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notice from the Newlersey Division of Pension and rig#its indicating that the NJTA haadt
submitted contributions to us for you since December 31, 2008. 62). Plaintiff admits that
since the time he filed the Complaint, the alleged “missing” contributions in the tcamecint
have ben made. I¢. 1 63).

Furthermore, it is not disputed thathen Plaintiff filed his Amended Complaint on
November 29, 2011, he had not received and was unaware of six communications exchanged
between NJTA and the New Jersey Division of Pension and Bebefite®en October 22, 2010
and October 21, 2011 regarding Plaintiff's pension contributioids .y 64). After reviewing the
documents at his deposition, Plaintiff stated that NJTA “met their obligation” negpect to
making pension contributions on Hishalf and that it did not “appear” as though they had done
anything wrong. I¢l. 1 65). Plaintiff admits that the mistake was on the part of the New Jersey
Division of Pension and Benefits, and was corrected through the efforts of NIZTA[(66-69).

As part of these efforts, Ms. Cavanaugh asked Plaintiff to contact her dabotly the pension
issue so that she could “stay on top of itid. {| 68).

12. Restricting Access to DoD Websites

Plaintiff alleges in his opposition brief that it was harassment for NJTA to tdssri@ccess
to certain Department of Defense websites. (Pl. Opp. Br. at 227261t is undisputed that for
one day in May 2013, Plaintiffould not access certamilitary welsites while the entire NJTA
was upgrading its welfiltering softwae. (Def. SDMF at 105). On May 1, 2013, Plaintiff's
counsel alerted defense counsel to the problem, and by May 2, 20p8ktkeem was corrected.
(Id.). Since May 22013, Raintiff has been given “unrestricted access’all welsites, and has
not reported angroblems.(Id.). The NJTA Information Tehnology Cepartmentvas responsible

for upgrading the wefiltering software, and no on@as ever instructed to restriBtaintiff’ s
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access to militaryelated websites(ld.).
V. Legal Standard

Summary judgment is propementhe pleadings, depositions, answers to interrogatories,
admissions, and affidavits shdahat there is no genuine issag to any material facand while
viewing the facts in the light most favorable to the non-moving pédrymoving party is entitled
to a judgment as a matter of laRearson v. Component Tech. Cop47 F.3d 471, 482 n.1 (3d
Cir. 2001)(citing Celotex Corp. v. Catretd77 U.S.317, 322 (198)); accordFed. R. Civ. P.
56(c). A genuine issue of material fact exists for trial waeeasonable finder of fact could return
a verdict for the non-movanfAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). “To be
material, a fact mudave the potential to alter the outcome of the taBeShields v. Int Resort
Properties Ltd 463 F. App’x 117, 119 (3d Cir. 2012).

The moving party must first show that no genuine issue of material fact e€iskstex
Corp.,, 477 U.Sat 323. If the movant meets this burden, the burden then shifts to thenneimg
party to present evidence that a genuine issue of material fact compallsid.tat 324. Although
the Court must consider all facts and their reasonable inferences in thadsghfawrable to the
nonsmoving partysee Pa. Coal Ass’n v. Babhi@3 F.3d 231, 236 (3d Cit995),the noamoving
party must offer specific facts that establish a genuine issue of material-fastt just“some
metaphysical doubt as to the matefadts” Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio
Corp., 475 U.S. 574, 587 (1986). Thus, the nemoving party may not rest upon the mere
allegations or denials in its pleadings unsupported assertions, bare allegations, or speculation
to ddeat summary judgmentSeeCelotex477 U.S. at 324 ongstreet v. Holy Spirit Hosp67 F.

App'x 123, 126 (3d Cir. 2003

17



V. Discussion
A. New Jersey Law Against Discrimination

Plaintiff alleges that he was subjected to a hostile work environment in viotdtite
LAD, which entitles him tacompensatory angdunitive damages.NJTA argues that summary
judgment is appropriate in this case beca(sgePlaintiff has failed to demonste that the conduct
at issue in his harassment claim was sufficiently semepervasive enough to make a reasonable
personbelieve the conditions of his employment were altered and the working envirowmarent
hostile or abusive; (2ZNJTA may not be held vicariously liable ftmhe complaineef conduct
and(3) Plaintiff has fakd to show that punitive damages are appropriaéeause the Court finds
that Plaintiff has not made out a prima facie case of a hostile work envirqronémat NJTA
engaged in “egregious conduct” that would permit punitive damtge€ourt will grant summary
judgment to NJTA.

1. Hostile Work Environmer§t

TheLAD prohibitsan employer from discriminating against an employee “because of the
liability for service in the Armed Forces of the United Statd¢.J. Stat. Ann§ 10:5-12(ajWest
2015). The Paintiff has the initial burden of presenting a prima facie hostile work environment
claim. SeeAguas v. State of New Jers&o. 072467, 2015 WL 659543, at7(N.J. Feb. 11,
2015)° To establish a cause of action under the LAD based on a hostileamaitonment,
plaintiffs must satisfy each part of a fepart test. Specifically, they must showthat the

complainedof conduct (1) would not have occurred but for thgployees protected status, and

8 Although the first count of Plaintiff's Amended Complaint alleges BBtlscrimination ancHarassmeritin
violation of the LAD, Plaintiff'sopposition brief only addresses a claim based on hostile work environ(Seel|.
Opp. Br. at+i). Accordingly, the Court deems Plaintiff's claim for discriminatiowiolation of the LAD abandoned
and awards summary judgment to NJTA be discrimnationclaim. See Cicchiello v. Beard@26 F.Supp.2d 522,
531 (3d Cir. 2010jclaim deemed abandoned when plaintiff failed to address it in her briefasitipp to defendants’
motion for summary judgment).

9 The slip opinion and Westlaw/Lexis are thay citationsavailable as of this writing.
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was (2) severe or pervasive enough to make a (8)mnadle person believe that (4) the conditions

of employment have been altered and that the working environment is hostile or abusive.
Shepherd v. Hunterdon Developmental Civ4 N.J. 1, 242002)(citing Lehmann v. Toys ‘R’ Us,

Inc.,, 132 N.J. 587, 68-04 (1993)). Within that framework, aourt cannot determine what is
‘severe or pervasive&onduct without considering whether a reasonable person would believe that
the conditions of employment have been altered and that the working environmeritieis Tioss,

the second, third, and fourth prongs are, to some degree, interdegeridefititing Lehmann

132 N.J. at 604).

The court weighs the “severity and pervasiveness by considering the cosdlicather
than the effect of the conduct on any particular plaintil*Sioufi v. St. Peter’'s Univ. Hos282
N.J.Super. 145, 178\.J. Super. Ct. App. Div2005). The Court must examine the totality of the
circumstances, includintthe frequency of the discriminatory conduct; its severity; whether it is
physically threatening or humiliating, or a mere offensive utterance; antievhieuwnreasonably
interferes with an mployees work performance.”Shepherd174 N.J.at 19-20 (quoting\Nat'l
R.R. Passenger Corp. v. Morgd86 U.S. 101, 116 (2002)).

“A hostile work environment exists when a workplace is permeated withndisatory
intimidation, ridicule and insult so severe or pervasive as ¢éo @ile conditions of the victirg’
employment and create an abusive working environmértes v. Univ. of Med. & Dentistry of
New Jersey391 F. Supp. 2d 298, 308 (D.N.J. 2005). “[C]artduaust be extreme to amount to a
change in the terms and conditions of employmadeitzman v. Monmouth Cnfy321 N.J. Super.
133, 147 (App. Div. 1999)verruled onother groundsCutler v. Dorn 196 N.J. 419 (2008)
(quotingFaragher v. City of Bocad&on 524 U.S. 775, 788L998)) “[S]imple teasingpffhand

comments, and isolated incidents (unless extremely serious) will not amountrioidistory
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changes in the termand conditions of employment.ld. (internal quotation marks omitted).
“Although a person is legally entitled to a work environment free of hostitig/jsnot entitled to

a perfect workplace, free of annoyances and colleagues she finds disegréeabort, what is

illegal is a ‘hostile work environment,’ nah ‘annoyng work environment.”’Herman v. Coastal

Corp., 348 N.J. Super. 1, 23 (App. Div. 20(@2jtation omitted)

Here,the most significant allegations of harassment essentially boil down to the fglowin
incidents: (1) “friendly” ceworker Joe Orlando gave twihotoshopped photographs to Plaintiff
within a period of seven to ten days in late 2007 or early, Z308VIF {{ 182204),and he made
a comment in March 2010 along the lines of, “Oh, look, Jack O’Connell is back, the war must be
over”; (id. 11 205-17); (2) over the course of twentne business days in the Summer of 2009,
Plaintiff's supervisor, George Caceres, requested copies of Rlairflitary Orders for
unaccounted days taken by Plaintiff as “Military Legvgd. 11 24859); (3) on May 27, 2010,
Plaintiff had a brief conversation with th&weputy Director of Law Linda Cavanaugh, Esq., prior
to beginning a lengthy leave of absence during which Ms. Cavanaugh allegédiyrt “nobody
IS going to give you any work, everybody knows you are leaving again, so you know, why;bother
(id. 17 76-89); (4) in June 2011, as Acting Director of Law, Ms. Cavanaugh asked that plaintiff
state his preference for “boxig the personal belongings left behind in his office while he was
away on a tweyear militaryleave (id. § 96-122). Plaintiff also alleges “gag orders,” denial of
access to DoD websites, restricted building access, purposefully dglayision payments, issues
surrounding his vacation time, and salary inconsistenct&seP{. Opp. Br. 23—-24).

Even giving the most favorable inferences to Plaintiff, the Court concludes tiabraat
factfinder could not reasonably determine that the complashednduct was sufficiently severe

or pervasive to have created a hostile work environment. THeytaaevidence in the record
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does notsuggest that the complairedl conduct was frequent or chroniespecially given the
almost sevetyear timeframe)that it was severe or physically threatening in any way, that it
unreasonably interfered with Plaintiff's work performancehat the work environment in general
was hostile. See Shepherdl74 N.J. at 1920 (citation omitted). Furthermore, even though
Plaintiff need not show that NJTA intentionally harassed him or intended to arbastile work
envronment,see Lehmanl32 N.J. at 60495, the Court notes that there is no evidence in the
record to suggest that any of the complainédonduct was motivated by discriminatory animus
towards individuals serving in the armed forces.

Plaintiff strains theecord inan attempt to raise a genuine issue of material fact with respect
to the complaine@f conduct, but the Court is guided by the principle that contradictory affidavits,
unsupported assertions, speculation, or conclusory allegations are insufticiefeat summary
judgment. See Longstreg67 F. App’x at 126Solomon v. Soc'y of Auto. Eng'dd F. Appx 585
586 (3d Cir. 2002). In short, even though the Court ncosisider all facts and their reasonable
inferences in the light most favoraldethe noamoving partysee Pa. Coal Ass/163 F.3dat236
the Court musstill examine the fact in the record in a ligstripped of the overlay ofHlaintiff’s]
subjective reactionsGodfrey v. Princeton Theological Seminat$6 N.J. 178, 198-92008).

Plaintiff's allegations of denial of access to DoD websites, restricted byiiktiness,
purposefully delaying pension payments, “gag orders,” issues surrounding his vanasicsnt
salary inconsistenciessdePl. Opp. Br. 2324), are underminedybthe record when viewed
objectively, as described below.

First, the denial of access to DoD websites concerns Plaintiff's inabiliac¢ess the
websites on a single day in May 2013 while the entire NJTA was upgradingbtBltering

software. (Def. SDMF at 105). Plaintiff has not reported any issnese $he single day of
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inaccessibility. 1d.).

Second, with respect to restricted building access, Plaintiff could not enter TiAe NJ
building after being gone for approxiret one year. (SUMF Y2R). Plaintiff got a new security
card right away, it was activated, and has worked every day silace. Flaintiff does not know
why his card did not work on that one day in 2011, never asked anyone at NJTA why his card did
not work, and has never come to learn who (if anyone) was responsible for why it did not work.
(1d.).

Third, with respect to the missing pension contributions, Plaintiff stated that Ra@A
“met their obligation” and that it did not “appear” as though thay done anything wrongld(

1 65). Plaintiff admits that the mistake was on the part of the New JerseipDnidension and
Benefits, and was corrected through the efforts of NJTA.{{ 66-69).

Fourth, the “gag order” Plaintiff references is Ms. Cavanaugh’s reque$tlthatiff send
any inquiries about the pension payments directly to Ms. Cavanaugh, which asisée, tesis
so that she could stay on top of the issigee(id 68).

Fifth, with respect to vacation time, Plaintiff has eehad a request for vacation time
denied while employed by NJTAId( T 14), and the two days that were mistakenly coded as
“vacation” instead of “military leave” were adjusted once flaggédl. §[f] 252-54).

Finally, Plaintiff's allegations regarding “salary differentials” must be @éwn light of
the fact that he has received salary increases, and that there is no evidence slab\wmgvas
given less favorable increases, let alone a less favorable increase motivated usytaniands
service in the armed forcesSde idf 1 46-61).

Likewise, the evidence surrounding the other allegatidnsluding the doctored

photographs, the request for military orders, the “bioxg’of Plaintiff’'s belongings, and comments

22



regarding Plaintiff's time in the offieemust be viewed objectively, and the Court provides the
over-arching contexbelow.

First, the doctored photographs were created by a “frienditater, (Def. SDMF | 3),
were not seen by anyone other than those individuadsn Plaintiff showed therto, (SUMF §
199), and did not have an adverse impact on Plaintiff's professional or military, (arefi.84).
Plaintiff did not complain about or produce in evidence any other allegedly harassing aplasog
from Mr. Orlando after Mr. Lapolla toldIRintiff he “would take care of it.” Ifl. 1 196). Likewise,
there is no evidence that anyone besides Mr. Caceres was present to hetando’©fthe war
must be over” remark, and Plaintiff did not file a formal complaint regarding thisnemt. (d.
1207-12).

SecondPlaintiff acknowledges that there were a “handful of days” that he took as military
leave that were “unaccounted for.ld(f 224). It is undisputed that it igenerallyappropriate for
an employer to request documentationmilitary leave. SeeBrooks v. Fiore No. 06-803 2001
WL 1218448, at *10 (D. Del. Oct. 11, 2004ff'd, 53 F. App’x 662 (3d Cir. 2004} USERRA
does not prohibit employers from requiring certain notification procedures or docunrewfat
military leave?). Therequests for documentation occursgmbradicallyover a period of twenty
one days in 20Q9hile Plaintiff was on military leave(SeeSUMF { 2%).

Third, Plaintiff never asked why Ms. Cavanaugh made the request for him to id@ntify
preference to box theersonal belongings that he left in his office prior to his extended military
leave, and he never objected to the requekt. 7(114). Plaintiff acknowledgeasat it is an
employer’s prerogative to determine what can and what cannot be kept in aheropibyees’
offices, {d. 1 90),andMs. Cavanaugh identified @o distinct reasonsot predicated on animus

towards Plaintiff's service in the militatg ask that Plaintifidentify his preference for boxing his
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personal itemgsee id.Jf 110-12).

Finally, on one or two occasions, Ms. Cavanaugh told Plaintiff that she liked his work but
that he needed to spend more time at NJTA than in the military seidc$.76). Ms. Caxanaugh
never said anything eld¢katPlaintiff considered to be offensive or which demonstréatestility
towards people in the military servicdd.). And although Plaintiff does not affirmatively assert
it as an example of “harassment,” Plaintiff found “somewhat distressingChsanaugh’s alleged
comment on May 27, 2010 along the lines of: “nobody is going to give you any work, everybody
knows you are leaving again, so you know, why bothdd’ ] 75, 78-7p

New Jersey state and federal courts applying the LAD have consistentiptfatia severe
or pervasive work anronment did not exist when confronted with conduct more egregious than
that which took place here. To be sure, the Court could not locate any cases that addeesty
at the summary judgment stage, a hostile work environment claim under the LAi3queon
service in the armed forces. Nevertheless, the Court is guided by decisions contbets such
as sexualand raceébased harassment, which reveal the contours of the “severe or pervasive
requirement.” See e.g, Shepherd174 N.Jat 25 (lising cass). It is within these contours that
the Court finds that Plaintiff has failed to establish a severe or pervasikemaronment.

For examplein MoralesEvans v. Admin. Office of the Courts of New Jerseg F.Supp.
2d 577 (D.N.J2000), the plaintiff alleged that her supervisor made several inappropriate alvance
and comments. She claimed that her supervisor attempted to kiss her on several oddaatons
588. She also alleged that the supervisor referred to her as “voluptuous,” commented about the
breasts of other female employees, and described his visit to a nude beach, cdmgpphysjcal
attributedo that of other beachgoersl. However, the Court granted summary judgment, finding

that no reasonable juror could find that hestionsover an extended period of time constituted
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pervasive harassmenid. at 590.

Similarly, in Lynch v. New Deal Delivery Servjcg74 F. Supp. 44(D.N.J. 1997) the
plaintiff alleged multiple inappropriate comments. She claimed thasuy@ervier had made
several phone calls teerat nightduring which he addressed her‘asbe’ Id. at 447. She also
alleged that the supervisor commented on her physique, and invited plaintiff to wamkidwatve
dinnerafterwards.ld. She claimed that the supervisor had asked for the key to the apartment that
she was rentingand then inquired abouter sex life. Id. Plaintiff further alleged that the
supervisor divulged thdtis marriage was falling apart anthde comments about having to fire a
secretary who was “too prettyld. Plaintiff also claimed that shead seen a supervisor “put his
hands on women.Id. Still, the Court granted summary judgmdirtging that no factfinder could
conclude that the plaintiff was subjectieda work environment that was so hostile as to alter the
conditions of employment.

In Reyes v. McDonald Pontiac GMC Truck, In@97 F. Supp. 614 (D.N.J. 1998), the
plaintiff allegedmultiple instancesf harassmertverasevenday period Plaintiffalleged that a
co-worker verbally abusederand yelled, “Who theuck told you to call my customer... you
don't go calling my customer... how the @ick do you think I'm going to deliver a car todayd.
at 616. Plaintiff further alleged that thanse ceworker threw a deal jacket at her and called her
“Miss Fucking Queen Béan front of customers in the showroomd. She also alleged that
during a meeting, the same-workerreferred to plaintiff as a ‘ilch” and stated, “Look, we don’
have tobe lovers, to which plaintiff respondedThat will never happen.”ld. At thatpoint,the
co-worker got up to leave, and while doing so, he pushed back in his chair, and the table slid a
short distance and hit plaintiff in the che$tl. The Cart found that these incidentsvere not

cumulatively regular or pervasive enough” and granted summary judgment tdehdade. Id.
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at 619.

Comparableesults can be found the racial discrinmation context under the NJLADOnN
Watkins v. Nabisco Biscuit G224 F. Supp. 2d 85.N.J. 2002) the plaintiff presentedhe
following evidence in support of his harassment clditpthe turningaround and ultimate removal
of plaintiff' s Ebony Fashion Fair calendar &go-worker; (2) the placement of a plastiddizet
and scalpel iplaintiff's mailbox, and threelollar bills marked with the words “weird bird” and
“faggot go home” on his desk; (3) the withholding of informatiorplayntiff's team workers; (4)
the failure to includeplaintiff in company meetirgy and (5) the contravening of plaintiff's
authority by allowing his subordinates to make decisions that were the respiynsibthe
plaintiff. Id. at 864. However, the Court granted summary judgment, finding that no reasonable
juror could find thata reasonable person would believe tlpdaintiff's work conditions were
somehow altered or that the work environment was hodtlleat 866.

Additionally, where a coworker made “several disparaging remarks” referencing a
plaintiff' s national origin, along with severnalhysicallythreatening comments, the Third Circuit
found that the comments did “not establish that discrimination was pervastigd’v. MBNA
Am. Bank, N.A93 F. App’x 399, 402 (3d Cir. 2004).

These cases demongé&¢hat the complainedf conduct here is not sufficiently severe or
pervasive to establish a prima facie case of harasameet the LAD. Accordingly, the Court
will grant summary judgment to NJTA on Plaintiffs LAD harassment claBecause the Court
finds that Plaintiff has failed to set forth a prima facie case of harasameder the LAD, it
declines to substantively analyze whether NJTA’s-hatassment policy is sufficient to shield it
from vicarious liabilitypursuant tAguas sinceany furtheranalysis would be dictaSee Galli v.

N.J. Meadowlands Comm’'d90 F.3d 265, 274 (3d CR2007) (explaining that reasoning in excess

26



of what is necessary to reach a conclusion is didtag. Court nevertheless appreciates the parties
supplemental brig@fig on this issue.

2. Punitive Damagé$

NJTA seeks summary judgment Blaintiff's requestor punitive damages for the alleged
LAD violations. SeeAm. Compl. at 11, 14)Because Plaintiff has not offered any evidence of
“egregious conduct,” the Court grants summary judgment to NJTA.

“[P]Junitive damages are only to be awarded in exceptional cases even wherdthad A
beenviolated.” Catalane v. Gilian Instrument Cor@R271 N.J. Super. 476, 5801 (App. Div.
1994). “Aplaintiff asserting a punitive damages claim in a LAD case against a publicserity
as the [NJTA] must meet a high standadl.public sector employer whose egregious conduct
violates the LAD may bedid liable for punitive damages. . only in the event of actual
participation by upper management or willful indifferencé&fuas v. State of New Jers&o.
072467, 2015 WL 659543, at *20 (N.J. Feb. 11, 2(qi8grnal quotatioa marks and citations
omitted) The plaintiff must provéegregious condutbn the part of the defendant tglear and
convincing evidenceé.Id. For such damages, “a higher level of culpability than mere negligence”
is required.ld.

For purposes of this analysis, definittge employels “upper management” is a fact
sensitive inquiry.ld. at *21. Labels or titles are not determinative; instead, the inquiry focuses on
whetheran employee possessggnificant power, discretion and influende. In Cavuoti v. New
Jersey Tansit Corp, the New Jersey Supreme Court explained that

upper management would consist of those respansibl formulate the

10 AlthoughPlaintiff's Amended Complaint seeks punitive damages for violatbheth the LAD and the New
Jersey ConstitutiorRlaintiff's opposition brief only addresspanitive damages under the LADSeePI. Opp. Br. at
i—ii). Accordingly, the Court deems Plaintiff's claim founitive damages for violations of his civil rights under the
New Jersey Constitutioabandoned and awards summary judgment to NJTA othihelaim. See Cicchiello v.
Beard 726 F.Supp.2d 522, 531 (3d Cir. 2010) (claim deemed abandoned when plaintiff failed to aiddinelser
brief in opposition to defendants’ motion for summary judgment).
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organizations antidiscrimination policies, provide compliance programs and insist

on performance (its governing body, its executive officers), and those to whom the

organization has delegated the responsibility to execute its policies in the

workplace, who set the atmosphere or control thetolaay operations of the unit

(such as heads of departments, regional managexrsmpmiiance officers)For an

employee on the second tier of management to be considered a member of “upper

management,” the employee should have either (1) broad supervisory powers over

the involved employees, including the power to hire, fire, promote, and discipline,

or (2) the delegated respdnifity to execute the employes’policies to ensure a

safe, productive and discriminatifree workplace. Obviously such instructions

should be tailored to the facts of the case and might be accompanied by specia

interrogatories when several officers are presented as members of “upper

management.”
161 N.J. 107, 1289 (1999). Thus, this fasensitive inquiry requires consideration bt
following: (1) the employee’s position in the employer’s hierarchyh{g)employee function
and responsibilities; and (3) the amount of discretion the employee exerapess 2015 WL
659543, at *21 (citind.ockley v. State of New Jersey ey Corr., 177 N.J. 413, 424 (2003)

Plaintiff's punitive damages claim faileecause he has not shown by clear and convincing
evidence thaNJTA committed “egregious conduttThe Court has determined that Plaintiff has
failed todemonstratsevere or pervasive harassment on the pNI®#A, seePart IV.A.1,suprg
which undermines his claim that NJTA engaged in “egregious conduct.” Furtheramore,
employer’s good faith efforts to comply with applicable alisicrimination laws demonstrate that
it did not act in reckless disregard of an employee’s protected ri§eeKolstad v. Am. Dental
Ass'n 527 U.S. 526, 544 (1999Y he record shows that NJTA hadplace at all times during this
lawsuit an antidiscrimination policywhich included mandatory training ofn@loyees. (SUMF
19 17/39). Thus, th€ourt finds that Plaintiff has not met his burden of proving egregious conduct
on the part of NJTA by clear and convincing evidenadgguas 2015 WL 659543, at *20

Accordingly, the Court grants summary judgment to NJTA, and need not continue its analysis.
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B. New Jerseyonstitution

The Second Count of PlaintifAmended Complairdlleges thalNJTA violated Plaintiff's
“civil rights as guaranteed by Article | die New Jersey Constitution.” (Am. Compl. | 34).
Because the Court finds that Plaintiff has failed to show severe or pervasisenamaat NJTA,
seePart IV.A.1,supra the Court grants summary judgment to NJTA.

The New Jersey Constitution provides that, “No person shall be denied the enjoyment of
ary civil or military right, nor be discriminated against in the exerofsany civil or military right
...." N.J. Const. Art. |, 8 VPlaintiff argues that he héasufficiently allegedfacts] that if true,
the NJTAdiscriminated against him in the service of the militar¢Pl. Opp. Br. at 40).Here,
Plaintiff cites to the same allegatiohs cited in support of his LAD claim(ld.). However, in
Part IV.A.1, suprg the Court explained why the evidence did not show severe or pervasive
harassmentFor the same reasons, the Court concludes that the evidence does not show that NJTA
discriminated against Plaintiiifi violation of his civil rights under the New Jersey Constitytion
and therefore grants summary judgment to NJTA.
VI. Conclusion

For these reams, the CourtGRANTS Defendarg’ motionfor summary judgment.

Accordingly, it is on this 7th day of April 2015,

ORDERED that Defendants’ motion for summary judgment is granted; and it is further

ORDERED that the remaining counts in Plaintiffs Amended Complaint, (D.E. No. 21),
are dismissed with prejudice; and it is further

ORDERED that this Order supersedes the Court’s March 31, 2015 Order on this motion,

(D.E. No. 68); and it is further
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ORDERED that Plaintiff's time to apgal shal run from the date of entry of this Order.

s/Esther Salas
Esther Salas, U.S.D.J.
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