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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BAYOWNE DRYDOCK & REPAIR CORP., Civil Action No.: 12-819(CCC)

Plaintiff,
OPINION

V.

WARTSILA NORTH AMERICA, INC. and
PATRIOT CONTRACT SERVICES,LLC,

Defendants.

CECCHI, District Judge.

This matter comes before the Court on motions by (1) Defendant Wartsila North

America, Inc. (“WNA”) to compel arbitration and dismiss the complaint; and (2) Defendant

Patriot ContractServices,LLC (“Patriot”) (collectively with WNA, “Defendants”) to compel

arbitration and stay the action pending arbitration. On October 23, 2012, MagistrateJudge

JosephA. Dicksonissueda ReportandRecommendationthat the Defendants’motionsto compel

arbitrationbe grantedand that the complaint,therefore,be dismissedwithout prejudice. (Report

& Recommendation,ECF No. 31.) On November 20, 2012, Plaintiff Bayonne Drydock

(“BDD”) flied an objectionto MagistrateJudgeDickson’s ReportandRecommendation.Patriot

and WNA respondedto BDD’s objection on November 30, 2012 and December3, 2012,

respectively. The Court decidesthis matterwithout oral argumentpursuantto Rule 78 of the

FederalRulesof Civil Procedure. For the reasonsset forth below, the Court adoptsMagistrate
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Judge Dickson’s October 23, 2012 Report and Recommendation,and grants Defendants’

motionsto compelarbitrationandto dismissthe complaintwithout prejudice.

I, FactualandProceduralHistory

This action stemsfrom contractsexecutedbetweenBDD and eachof the Defendants.

(WNA’s Responseto BDD’s Motion (“WNA Br.”) 2.) BDD operatesa dry dock andship repair

facility in Bayonne,New Jersey. Patriot contractedwith BDD to dry dock the USNS YANO

(the “ship”), a U.S.-ownedocean-goingcargo ship that it managesand operates. (WNA Br. 3.)

Pursuantto the contractbetweenBDD and Patriot, BDD would provide certain servicesand

repairsincluding the disassembly,inspection,servicing,repair, and re-assemblyof the propeller

shaft watertightseals(“stem tube seals”)on the ship. (Id.) On March 16, 2011, BDD signeda

contractwith WNA to perform stem tube seal work on the ship. (Complaint. ¶ 14.) WNA

completedthe stemtube sealwork in April 2011,but in June,when the ship departedfrom the

dry dock, Patriotnotified BDD that the stemtubesealswereleaking. (Compi.¶J 18,20.) WNA

repairedthe leakingstemtubesealsbetweenJune30, 2011 andJuly 1, 2011, while the ship was

dockedin CorpusChristi, Texas. (WNA Br. 3.)

On July 5, 2011, Patriot advised BDD that pursuantto the contract, it may have a

waffanty claim for the leaking stemtube seals. (BDD Mem. in Supportof Mot. Objecting to

Rep. & Rec. (“BDD Br.”) 7.) BDD respondedto Patriot, contestingthe potential warranty

claim. (Id.) On September14, 2011, Patriot informed BDD that it would be withholding

S406,338.42to offset the allegeddamagesresulting from the stem tube seal problemsand it

statedthat a claim for the final amountwould be forthcoming. (Id. at 9.) On December16,

2011, Patriot provided BDD with a final accountingof the alleged damages,which totaled

$l,176,8l1.08. (4,, at 10.) BDD commencedthis action on February10, 2012. (SeeCompi.,
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Docket No. 1.) Defendantshave moved to compel arbitration, assertingthat thecontractsat

issuecontainarbitrationclauses,which requirePlaintiff to arbitratethe instantclaims.

II. LegalStandard

When a magistratejudge addressesmotionsthat are considered“dispositive,” suchas to

grantor denya motion to dismiss,a magistratejudge submitsa ReportandRecommendationto

the district court. 28 U.S.C. § 636(b)(1)(A); Fed. R. civ. . 72; U Civ. R. 72.1(a)(2). The

district court may then “accept, reject or modify, in whole or in part, the findings or

recommendationsmadeby themagistratejudge. Thejudgemay alsoreceivefurther evidenceor

recommit the matterto the magistratejudge with instructions.” 28 U.S.C. § 636(b)(l)(C); see

also L. Civ. R. 72.l(c)(2). Unlike an Opinion and Orderissuedby a magistratejudge, a Report

and Recommendationdoes not have force of law unlessand until the district court entersan

order acceptingor rejecting it. United Steelworkersof Am, v. N.J. Zinc Co., Inc., 828 F.2d

1001, 1005 (3d Cir. 1987). With respectto dispositivemotions,the district courtmustmakea de

novo determinationof thoseportionsof the MagistrateJudge’sReportandRecommendationto

which a litigant hasfiled objections. 28 U.S.C. § 636(b)(1)(c);Fed. R. Civ. P. 72(b); L. Civ. R.

72.1(c)(2);seeStateFarmIndem.v. Fomaro,227 F. Supp.2d 229, 231 (D.N.J. 2002).

IlL. Discussion

By way of Report and Recommendationdated October 23, 2012, Magistrate Judge

Dickson recommendedthat this Court grant both WNA’s and Patriot’s motions to compel

arbitrationanddismissthe complaintwithout prejudiceagainstboth Defendants. BDD

submittedan objectionto MagistrateJudge Dickson’sReportandRecommendation.Both WNA

and Patriot have submittedresponsesto BDD’s objection. The Court herebyadoptsMagistrate

JudgeDickson’sReportandRecommendation.
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A. Patriot’sMotion to CompelArbitration

MagistrateJudge Dicksonrecommendedthat the Court compelthe arbitrationof BDD’s

claims againstPatriot and dismiss the complaint without prejudice. BDD arguesthat Patriot

waived its right to arbitrateby failing to servea demandfor arbitrationwithin the time period

provided in the arbitration clausecontainedin BDD’s contractwith Patriot. (BDD Br, 13.)

Patriotcontendsthat timelinessis an issueto be decidedby an arbitrator. (Patriot’sResponseto

BDD’s Objection(“Patriot Br.” 2.)

1. Timelinessis an Issuefor the Courtto Decide.

The parties disputewhetherthe issueis oneof waiver, which is an issuefor the Court to

decide, or whether it is one of timeliness, a procedural issue for the arbitrators to decide.

Pursuantto the DisputesProvision containedin the contractbetweenBDD and Patriot, either

party may call for arbitration within 120 days “afler the claim, dispute, or controversyhas

arisen.” (Gill Decl., Ex. A at 27.) BDD contendsthat Patriot waived its right to arbitrateby

failing to serveits demandfor arbitrationin a timely manner. (BDD Br. 13.) Patriot argues,in

contrast,that timelinessis a “procedural issue,” and under California law, which governsthis

dispute,it is a matterfor the arbitratorsto decide. (PatriotBr. 2-4.)

MagistrateJudgeDickson found that the issuebefore the Court is one of waiver, and

determinedthatunderCalifornia law, it is a questionfor the Court to decide. (Rep. & Rec.4-5.)

The Court agrees withMagistrateJudgeDickson’s conclusionand finds that this is an issueof

waiver and must preliminarily be decidedby the Court. The Court finds Platt Pac.. Inc. v.

Andelson,6 Cal. 4th 307 (1993)persuasive. In Plaft, the SupremeCourt of California affirmed

the lower court’s finding that theplaintiff hadwaivedtheright to compelarbitrationby failing to

makea timely demandunderthe terms set forth in the contract. Platt, 6 Cal. 4th at 321. The
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court statedthat “[w]hen, as here,the partieshaveagreedthat a demandfor arbitrationmustbe

madewithin a certaintime, that demandis a conditionprecedentthat mustbe performedbefore

the contractualduty to submit the disputeto arbitrationarises.” j at 313-14; seealso Wagner

ConstructionCo. v. Pacific MechanicalCorp., 41 Cal, 4th 19, 27 (Cal. 2007) (citing Platt, 6 Cal.

4th at 321); Jordanv. Friedman,72 Cal.App.2d 726, 727—28 (1946) (differentiatingbetween

issuesof waiver and statuteof limitations issuesand statingthat “[a] party may also waive the

right to compelby failing to complywith a time limit for demandingarbitrationspecifiedin the

contract”); Boys Club of SanFernandoValley, Inc. v. Fidelity & Deposit Co., 6 Cal. App. 4th

1266, 1275 (Cal. App. 2d Dist. 1992) (“Arbitration maybe waived and delayin demandingthat

reliefmayamountto waiver.”).

Here, pursuantto the Disputesprovision in the contractbetweenBDD and Patriot, the

partiesagreedthat the demandto arbitratemustbe madewithin a certainperiod of time. (Gill

DecI., Ex. A at 27.) Thus, similar to that in Platt, the issuehereis oneof waiver. As such, the

Court agreeswith MagistrateJudgeDickson’sdeterminationthat whethera partyhaswaived its

right to arbitrationis appropriatefor this Court’s determination.

2. Patriot’sDemandfor Arbitration wasTimely.

Magistrate Judge Dickson found that Patriot’s Demand for Arbitration was timely,

determiningthat the pertinentclaim arosewhen BDD filed this action, on February10, 2012.

(Id. at 6.) Thus, MagistrateJudgeDickson concludedthat Patriot’s demandfor arbitrationon

April 11, 2012occurredlessthan 120 daysafler BDD institutedthis action. (4 at 6.)

BDD objects to agistrateJudgeDicksons’ Report and Recommendation,arguing that

the pertinent claims arosemore than 120 days prior to Patriot’s demandfor arbitration. In

particular,BDD contendsthat Patriotdemandedarbitration294 daysafler Patriot’sclaims arose



on June23, 2011, the dateon which Patriotreportedthe problemswith the sterntube seals, and

211 days after Patriot submitteda letter to BDD on September14, 2011, statingthat BDD was

responsiblefor the repaircostson theship andthat Patriotplannedto withhold $406,338.42from

its paymentto BDD. (BDD Br. at 13-14.)

In response,Patriot arguesthat MagistrateJudgeDickson’s conclusionwas appropriate,

contendingthat evenif the Court finds that the claim at issuearoseprior to the institutionof this

action, Patriot’s arbitration demandwas still timely. (Patriot Br. 7-12.) The court agrees.

Patriot arguesthat in contrastto BDD’s contentionthat Patriot’s claim first aroseon September

14, 2011, it did not actually makea claim until December16, 2011. (Patriot Br. 8-9.) Patriot

arguesthat in the September14, 2011 letter it in fact statedthat “when our analysisof the costs

attributableto [BDD] is completewe will claim that from you.” (StatonDecl., Ex. I.) Thus,

Patriotassertsthat if it hadmadea claim at that time, it would not havestatedthata claim would

be forthcoming. (Patriot Br. 8.) Moreover, in a letter datedDecember16, 2011, Patriot states

that it “presentsour demandfor prompt payment.” (StatonDecl., Ex. K.) Patriotarguesthat this

was Patriot’s first claim againstBayonne. Becauseits demandfor arbitrationoccurredon April

11, 2012, approximately118 daysafter theDecember16, 2011 letter, its demand forarbitration

wastimely.

Patriot furtherarguesthat:

It makes no commercial sense to force parties to commencearbitration or
litigation upon merediscoveryof mechanical/technicalissues,while thoseissues
are still being investigated,the cost of remediationis being determinedand the
partiesto the contractare still discussinghow the problemswill be remediedand
by whom. Only after thosediscussions,if neitherparty concedesresponsibility,
will the discussionevolve into the presentationof a claim, followed by a response
to that claim.

(PatriotBr. 11.)
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The Court finds Patriot’s argumentspersuasive. It doesnot appearthat a controversy,

claim, or disputearoseprior to or at the time of Patriot’s September14, 2011 letter to BDD. At

that time, Patriot informed BDD that the improperrepairs likely resultedin the stern tube seal

damage. Patriot statedthat when its cost analysiswas complete,it would makea total claim to

BDD. (See StatonDee!., Ex. I.) In contrast,Patriot’s letter from December16, 2011, states

clearly that it is a demandfor the total amountof $1,176,811.08. (SeeStatonDccl., Ex. K.)

Therefore,even if the claim, dispute or controversyarose on December16, 2011, Patriot’s

demandfor arbitrationon April 11, 2012 wastimely.

B. WNA’ s Motion to CompelArbitration

MagistrateJudgeDicksonrecommendedthat this Court compelthe arbitrationof BDD’s

claims againstWNA, pursuantto the terms the parties’ arbitrationagreement,and dismissthe

complaint againstWNA. (R&R at 3.) BDD contendedthat an exceptionshouldbe madefor

certainclaims that it hasnot yet asserted,which would not fall underthe termsof the arbitration

agreement.Thus, BDD requestedthat the Court staythis actionratherthandismissit in orderto

permit the actionto remainactive for thesefuture claims. MagistrateJudgeDickson found that

all of the claimspresentlyassertedagainstWNA mustbe arbitratedandthatbecausethereareno

remainingactiveclaims,theCourt shoulddismissBDD’s claimsagainstWNA,

In BDD’s Objectionto MagistrateJudgeDickson’s Report& Recommendation,it notes

that on April 14, 2012, Patriot electronicallyfiled an answerand a cross-claimagainstBDD and

WNA. (BDD Br. 15.) WNA claimsthat despitethis, thereis no live cross-claimagainstWNA,

(V/NA Br. 4.) WNA contendsthat it had not yet enteredan appearancein this lawsuit when

Patriot filed its answerand cross-claim. (V/NA Br, 4.) As a result, WNA did not receive
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electronicnoticeof Patriot’s filing from ECF. (Id.) Thus,WNA arguesthat serviceof Patriot’s

cross-claimsagainstit wasnot effective.

The Courtagreesthat serviceof Patriot’s cross-claimsagainstWNA was not effective.

Prior to a party appearingin a lawsuit, a cross-claimshould be servedalong with a summons

pursuantto Rule 4 of the FederalRules of Civil Procedure. Fed. R. Civ, P. 5(a)(2); see

Fluor Eng’rs and Constructors,Inc. v. So. Pac. Transp. Co., 753 F.2d 444, 449 n.7 (5th Cir.

1985); Luyster v. Textron, Inc., 266 F.R.D. 54, 65 (S.D.N.Y. 2010) (noting the difference in

requirementsfor servicewhen a party hasyet to appearin the action). In this case,Patriot did

not serve the cross-claimupon WNA in accordancewith Rule 4. There is no certificate of

serviceattachedto the Answerand cross-claim(seeDocketNo.12) and accordingto ECF, only

counselfor BDD and Patriot were electronicallyservedthe document(seeWNA Br., Ex. A).

Patriot hasnot filed any otherproof of servicefor its Answer and Cross-claim. Therefore,the

Court finds that serviceof theAnswerandcross-claimuponWNA wasineffective.

Furthermore,it appearsthat Patriothasnot pursuedits cross-claimagainstWNA in any

manner. WNA’s responseto Patriot’s cross-claimwas to be servedwithin twenty-onedaysof

service of the pleading,but WNA has not responded. Patriot has not madeany claims that

WNA’s responsewas untimely. Moreover, in Patriot’s responseto BDD’s objection, Patriot

statedthat its cross-claimagainstWNA was a “prophylacticprotection . . . in the unlikely event

that the Court did not compel Bayonneto arbitrate.” (Patriot Br. 7.) Accordingly, the Court

finds thatPatriotdoesnot haveany live cross-claimsagainstWNA.

WNA arguesthat evenif serviceis properlyeffectuatedandPatriothad a live cross-claim

againstWNA, thoseclaims would be subjectto arbitration. (WNA Br. 6.) WNA contendsthat

eventhoughPatriot is not a party to the contractbetweenWNA andBDD, Patriotwould still be
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requiredto arbitrateits cross-claimagainstWNA. WNA claimsthat Patriotknowingly accepted

thebenefitsof the agreementbetweenWNA and BDD,andtherefore,it shouldbe estoppedfrom

avoidingarbitration. (WNA Br. 6-7);

“It is well settledin both commercialand labor casesthat whetherpartieshaveagreedto

submita particulardisputeto arbitrationis typically an issuefor judicial determination,” Granite

Rock Co. v. Int’l Brotherhoodof Teamsters,No. 08-1214, 2010 U.S. LEXIS 5255, *18 (U.S.

June24, 2010). Wherea partyhasnot agreedto arbitrate,a court will not generallycompelit do

so. RI. DuPontdeNemoursandCo. v. RhonePoulencFiber & ResinIntermediates,S.A.S, 269

F.3d 187, 194 (3d Cir. 2001) (“Similarly, there is no disputethat a non-signatorycannotbe

boundto arbitrateunlessit is bound ‘under traditionalprinciplesof contractand agencylaw’ to

be akin to a signatoryof theunderlyingagreement.”(quotingBel-RayCo., Inc. v. Chemrite(Pty)

181 F.3d435, 444 (3d Cir. 1999))).

An exceptionto the rule againstbinding non-signatoriesto agreementsto arbitrate is

equitableestoppel. Century Indem. Co. v. Certain Underwritersat Lloyd’s, London, 584

F.3d 513, 534n. 18 (3d Cir. 2009) (Thomas,J.) A non-signatoryto a contractwill be estopped

from denying arbitration of disputespursuantto the contract,if “the non-signatoryknowingly

exploits the agreementcontaining the arbitration clause despite having never signed the

agreement,” DuPont 269 F.3d at 199; seealso Thomson-CSF,S.A. v. Am. Arbitration Ass’n,

64 F.3d 773, 779 (2d Cir. 1995) (estoppingnon-siatoryfrom denying arbitration where it

directly benefittedfrom the agreement);Int’l PaperCo. v. Schwabedissen aschinen& Anlagen

GMBIj 206 F.3d 411, 418 (4th Cir. 2000) (binding non-signatoryto an arbitration provision

where the non-signatory“consistentlymaintainedthat other provisions of the samecontract

shouldbe enforcedto benefithim”).
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Here, BDD contractedwith WNA to perform the stemtube sealwork on USNS YANO,

which was requiredpursuantto the contractbetweenBDD and Patriot. Without the contract

betweenBDD and WNA, Patriot would have contractedwith WNA or anotherprovider to

performthe sterntubesealwork. Therefore,Patriotdirectly benefitedfrom the contractbetween

WNA and BDD. As such, even if Patriot’s cross-claimwas properly servedupon WNA, it

would have been subject to arbitration. Accordingly, the Court adopts Magistrate Judge

Dickson’srecommendationthat all claimsassertedagainstWNA be sentto arbitration.

IV. Conclusion

Having thoroughly reviewedMagistrateJudgeDickson’s Report and Recommendation

and the parties’ submissions,this Court herebyadoptsMagistrateJudgeDickson’s Report and

Recommendationdated October 23, 2012 and thus grants Defendants’ motions to compel

arbitrationanddismissesthecomplaintwithout prejudice.

Dated:June ‘ ,2013

/

i--
HON. CLAIRE C. CECCHI
United StatesDistrict Judge

10


