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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

RUSSELL CHRISTIE
Civil Action No. 12-988 (JLL)
Petitioner
V. : OPINION
UNITED STATES OF AMERICA,

Respondent.

LINARES, District Judge:

Presently before the Court is theotion of Russell Christig“Petitioner”) to vacate, set
aside, or correct his sentenbeought pursuant to 28 U.S.C. 8§ 2258ECF No. 1, 3, 5)
RespondentUnited States of America (“Respondenfiled a response (ECF No. 220 which
Petitioner replied (ECF No. 28 For the following reasons, the Court denies the madiwh no
certificate of appealability shall issue
. BACKGROUND

On September 3, 2008, Petitioner was charged by way of an eight count second sgpersedin
indictment with possession, receipt, and advertising of child pornography in violation & 18 U
88 2251(d)(1)(A), 2252(a)(2)(A), and 2252A(a)(5)(Bee United States v. Christg24 F.3d
558, 562 (2010). Petitioner’'sindictment arose out cd two year investigation into a website
belonging to the North American Md&aitl Love Association (“NAMGLA”). Id. This website,
which did not charge for use or admission, containpdsavord protected forum through which

users exchanged sexually explicit images and videos of childen.
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The investigation into the website arose outroFBI investigation intaa federal fugitive
namedJerrod Lochmiller on unrelated fraud chargesl. Lochmiller, through his attorney,
contacted authorities and offered an exchange: if the fraud charges wepedirhe would
provide the Government with access to the NAMGLA witelend information which would aid
in an investigation into the website’s many usetd. The investigation into the NAMGLA
website was undertaken by Special Agent Douglas MacFarlane, who disctwatrasetrs of the
website, in order to gain accesshe password protected forums, were required to submit to the
moderators of the site links to child pornographyg. at 563. One of these moderators was an
individual who used the screen name “franklee,” an individual who MacFarlane foundexthsist
posted new links to various child pornography images, videos, and websites on the fodums.
Franklee was apparently one of the site’s most prolific users, posting more thamajsial
posts to the website between October 2005 and July 20f06.As a moderator on the site,
franklee not only frequently posted images, videos, and stories related to childraphypdput
also “counseled lessxperienced users about how to name and pasgwotekct files to avoid
detection by law enforcement authadi” 1d.

After obtaining administrator level access to the NAMGLA website from Lochiihie
FBI was able to track the IP addresses of the various users of the website ppacictlar
individuals. Id. The FBI was then able to identify “franklee$ #etitioner through his IP
address. Id. On July 25, 2006, the FBI searched Petitioner's home as part of a coordinated take
down of users of the NAMGLA siteld. During the search of Petitioner’'s home, the FBI seized
“over five-hundred CBROMSs containing images of children engaged in sexually explicit conduct,

printed images with similar content, and Christie’s computer, the hardfdyimenhich held over



250,000 graphic files, including ‘several thousand’ images of child pornographg.at 56364.

The FBI also seized “five composition notebooks containing notes reflecting the tgpstent

on various child pornography websites as well as instructions on how to access thenudin@ihcl
references to child pornography files that “franklee” had posted to the NAMGibSite girls’
names, child pornography search terms, websites used to upload child pornography, &a Chris
notes on various pictures and websitedd. at 564. The FBI additionally seized numerous
children’s toys. Id.

Petitioner was thereafter arrested and interrogated by the HRBI. During the
interrogation, Petitioner claimdtat he owned the toys to quiet rowdy children on the school bus
he drove, but admitted that he was the author of two particular oskee NAMGLA website:
one titled “nineyearold in a supermarket” and the other about his becoming aroused while
changing the diaper of a babyd. Following the interrogation, Petitionevas chargednd
ultimately indicted by way of theecond superseding indictment on September 3, 2008.

Petitioner, through counsel, filed multiple greal motions seeking the dismissal of
multiple counts othe second supersedingdictmentas multipliciousand, in the alternative, the

suppression of evidena numerous groundsSee United States v. Christig70 F. Supp. 2d

1 Prior to the takedown searches, the FBI was able to determine that Petitioner “was employed

as a school bus driver . . . [and] reside[d] at both 68 and 68A Philips R&Gek"United States

v. Christie 570 F. Supp. 2d 657, 660 (D.N.J. 2008). Based on observations, the FBI believed
that 68 Philips Road was the address at which Petitioner resided, as the tvappazently
indistinguishable from the outsideld. at 660-61. While executing a search warrant for 68

Philips Road, the FBI realized that 68Astead, was the attached apartment in which Petitioner
lived. Id. The FBI immediately exited the 68 address and dispatched an agent to acquire a new
warrant for the 68A unit, a process which took approximately seven hours during which FBI
agents did not allow Petitioner or his mother to enter the home without an accompanging age

Id. at 661.



657, 659 (D.N.J. 2008). As Petitioner was unhappy with the arguments raised by counsel, the
trial court also permitted him to raise further arguments by way of supplementahsnatid
briefs, @ well as supplemental argument before the could.

The trial court issued its rulings on these motions by way of a published opitdon.
Dealing first with the arguments raised by courssslking to dismiss portions of the indictment
the trial court found that the counts of the indictment were not multiplicious asefacoied to
different postsandthat the indictment had provided sufficient noti¢¢he offenses chargedid.
at 66266. The trial court the also rejected coutssargument that the seven hour seizure of
Petitioner's home while agents were dispatched to acquire a second search wasranat w
unreasonable under the circumstances, and that the evidence seized pursuant to thaisaobnd w
was thus admissibleld. at 66669. The trial court likewise rejected Petitioner’s request for a
Frankshearing as Petitioner had not alleged nor sufficiently supported a claim th&BItihad
been recklessly or intentionally misleading in the affidavits underlyingetdels varrants used to
search his home.ld. at 676673 The trial court then turned to Petitioner’'s claims that the
Government had engaged in outrageous conduct in its investigation of the NAMte|Arsl
denied Petitioner's motion on that ground finding tegt FBI's behavior fell well short of the
exceedingly rare and exceptional cases in which outrageous conduct violatedadiss.pd. at
673675. Finally, the trial court withheld judgment as to the admissibility of tatgraents made

by Petitioner andlealt with several outstanding discovery issuék.at 66970; 675-76.

2 Although Petitioner originally hired private counsel, he was represented throughpre-the
trial motions and at trial by Lorraine Gaftufio and John Yauch, both assistant federal public
defenders who the trial court recognized as being “of the highest Calilsbrat 692.
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The trial court then turned to Petitionerfgo se supplemental motions. In his
supplemental motions and argument, Petitioner argued that the search wantaimted stale
information, that the warrant was overbroad and lacking in particularity, that tlersswaiing
indictment was overbroad and lacking in particularity, that certain images hed posthe
NAMGLA site were insufficient to establish probable cause for tharsseiof a search warrant
that the magistrate judge was reqdito view the alleged child pornography he had posted before
issuing a warrant, that the FBI exceeded the scope of their search warrdritsataime facts
alleged by the Government could not support a prosecution for advertisement of child
pornography? 1d. at67692. The trial court rejected each of these claims in turn, finding them
utterly unsupported by the case law citedd. The trial court found Petitioner'pro se
supplemental claims so specious that the trial judge felt compelled to include thenigllo
admonition in his published opinion:

Last, but not least, this Court, having thoroughly reviewed his
independent brief and the arguments contained within, feels
compelled to advise [Pé&bner] that he would serve himself well if

he were to allowhis attorneys to utilize their expertise in defending
him in this matter. The Office of the Federal Public Defender has
an excellent reputation in this District, and [defense counsel] are
attorreys of the highest caliber within that Office. This Court has
had the privilege of having these attorneys appear before the Court
on countless occasions, and they have always comported themselves
in the most professional and admirable fashion, resulting in the
sterling reputation they deserve.

To the extent that they might have advised [Petitioner] not
to make many of the arguments he has now made, the Court suggests
that [Petitioner] reevaluate his reluctance to trust the counsel of
these fine attorneys. Indeed, nary a case cited by [Petitioner] in his
independent motions supported the argument he tried to make.

3 Petitioner also attempted to raise several factual disputes, but, aaltbeuri noted, those
disputes were jury questiondd. at 689.



Furthermore, some of the cases have since been overruled, and many
of the quotations he found persuasive were in fact from dissents. In
sum his attempt at seliepresentation has proven woeful. Again,
the Court implores [Petitioner] to acknowledge the expertise of his
attorneys, given that they have been involved in innumerable
criminal cases, and as a consequence have a wealth of experienc
that [Petitioner] would do well to rely upon going forward.
Id. at 692.
Trial in this matter commenced on November 12, 20@3ristie, 624 F.3d at 564.With
the exception of two FBI agents who provided the foundation for his testimony, the Governmen
first called Dr. Robert Johnson. Dr. Johnson, who was qualified as an expert witoeskedor
his expert medical opinion that several pornography videos and pldiah werefound on
Petitioner’s computer hard drivad on CD'’s locateth Petitioners home were of young girls,
all under the age of 18 and many under the age of 12. (07-332 at ECF No. 88 at 38-66
Following the doctor’'s testimony, the Government called FBI Special AgenylB®
Macfarlane. Id. at69). Agent Macfarlane provided thery with the background information
regarding Jerrod Lochmiller and the NAMGLA website summarized aboick. at(71-1035.
Macfarlane also provided background on the NAMGLA site, including explanations joryhe
that it contained a section for postimgde images of children and another section for posting more
“hardcore” forms of child pornography including images of children engaged ictsexith other
children and adults. Id.). Macfarlane further testified that, in order to gain access to one of these
galleries, individuals had to provide moderators with child pornographdy). (
McFarlane then testified as to Petitioner’s relationship with the NAMGLA sitee agent

testified thaPetitioner, under the “franklee” user name, was one ahtbst prolific posters to the

NAMGLA site, posting more than 2500 timesld.(at 105-106). McFarlane also testified of



multiple separatenstances in which Petitioner posted linkgikes containingchild pornography

to the NAMGLA website, includingnultiple sexually explicitvideos ofchildrenboth nude and
engaged in sex acts with other children or adakswell as many still images depicting young
girls engaged in sexually explicit poses or acts. -387 at ECF No. 96 at-43, 46:50). The
agent addionally testified as to forum posts wherein “franklee” had responded to the pokting
child pornography by others, commenting on the images and videos indicating ‘#fan&te
viewed themand in some instances, corrected the posts by adding the correct link to connecting
users to images and videos of child pornograplig. at55-65. Agent Macfarlane also testified
as to how the FBI obtained the IP address of “franklee” and traced that IP addiess bac
Petitioner. [d. at 4346, 51-54, 6%7). Defense counsel then thoroughly cressamined
Macfarlane regarding his actions with Lochmiller and in tracing posts bacititmfer. (d. at
69-134).

The Government then called FBI Agent Bernard Reidddl. af 135). Reidel testified to
several further instances where Petitioner, under the “franklee” guise, paoshet images and
videos of children either nude engaged in sexually explicit activity to the NAMGLA website.
(Id. at 143151, 07332 at ECHNo. 95 at 27). TheGovernmentalled Agent William Weaver
who testified regarding his recovery of the NAMGLA hard drivi)7-332 at ECF No. 95 at 14
20). Keith Walls, an information technology specialist and forensic examiner witfiBhehen
testified regardig hisexamination of the NAMGLA hard drive, which was then entered into
evidence. If. at 2059). The Government next called Supervisory Agent John Bennett, who
testified regarding the search of Petitioner's home and statements maetibpgy following

that search. 14. at 77). Bennetfirst testified to the details of the search of Petitioner's home as



relayed above in relation to pteal motionsbefore turning to statements made by Petitiongd.
at 8292).

As Bennett ultimately testified as to statements made by Petitioner to the FBI, the trial
court held a hearing on Petitioner’s statement between portions of the agstint®ny dealing
with the search and those statementtsl. at 94). During the hearing, the court heard testimony
from both Agent Bennett and Petitioress to the statements made by Petitiptiee Miranda
warnings given to Petitioner, and Petitionedemeanor and statusluring which Petitioner
claimed he was in a drealike or dazed state (Id. at 94167). Following testimony, the court
summarized the facts presented and made a finding that Agent Bennett’s testimsarrgdible.
(07-332 at ECF 97 at-14). Turning to Petitioner, the court made the following credibility
findings:

[Petitioner] frequently contradicted himself during his account of
the events. [He] claims to have been in a “daze” or “dream”
throughout his conversation with law enforcement . . . such that he
didn’t know what they were saying to him or what he was saying to
them. But now, morehan two years after the fact, he recalls
verbatim a handful of specific statements made by law enforcement
officers that day, and only statements that were helpful to the
defense. Granted, [Petitioner] stated he wrote down his
recollections the followig day, but this explanation in my judgment
does not convincingly explain how he remembered such specific
details, given his alleged “dream” or “daze” state. If he didn’t
know what was being said at the time, how could he remember the
nex day, let alonewto years later

Coincidentally, all of the statements that [Petitioner] managed to
remember involved threats by the officers or their statements of
assumptions as of his guilt or [ways in which the FBI] was lying.

To [the trial court], [[titioner’'s] testimony appears to be
little more than the creative, cunning, selective recollection of a
person facing serious criminal charges. For these reasons, | find
that [Petitioner]’s testimonyegarding the threatening remsarhky
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agents, the alleged lack ™iranda warnings, and the coercive
presence of the agents to be an untruthful version of the events.

(Id. at 1419). Based on its finding that Petitioner was not credible and Agent Bennetheras
court concluded that Petitioner had not been in custody at the time of his conversatidre with t
FBI while waiting for agents to return with the second warrant, and that in ant; Eetitioner

had been properlMirandizedtwice orally and once in writing and had understood those warnings
and volunarily waived his rights. I¢. at 1921). Finding no coercion by the agents, the Court
therefore denied the motion to suppress the statements by Petitioner to Agetit Bddnat 21

22).

Agent Bennett then testified before the jury as to his ceatien with Petitioner. Bennett
testified that Petitioner told him he was employed by First Student Bus Conmgarschool bus
driver. (d. at 28). Petitioner also told Bennett that he would order and watch filmsldf chi
pornography. I¢l.). During hs conversation with Bennett, Petitioner admitted that he was a user
of the NAMGLA website, and specifically admitted to authoring two stories ¢tstihe website:
one involving a ning/earold in a grocery store, and the otlgtitioner's becoming seally
aroused while changing a baby’s diaper, both of which were posted by “frinKlkee at 30, 33).
Petitioner told the agent that he had posted those stories, and that they were botis faintési
(Id. at 32). Petitioner also admitted to usthg “franklee” user name, which was based on the
name of a former employer of Petitioner’'s with whom Petitioner was not hafigyat 3233).

Following this testimony, the Government called Investigator Gillmurray of iddIbsex
County Prosecutor'©ffice, who testified as to his seizure of Petitioner’'s hard drive he made
during the search of Petitioner's homkl. @t 8588). Gillmurray also testified that he found
images of nude children on the hard drived. &t 95). Upon finding those imageSilimurray
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testified that the hard drive was turned over to the FBdl.).( The Government then called
Special Agent Frigm, who testified regarding materials seized from Petisdrarie. The Agent
testified that he specifically recovered severaéhobks containing what the trial court described
as a “cornucopia” of references to child pornography and child pornography webstegiree
hundredCDs, Petitioner’'s computer, and several printed photograpld. at(103-117).

The government therdaf called Benedetto Demonte, a forensic examiner employed by
the FBI in its New Jersey Regional Computer Forensic Laboratory, wherethe assistant
laboratory director. (0332 at ECF No. 89 at 1b7). Demonte testifiedregarding his
examination of the computer and hard drive seized from the home of Petitiddeat 2022).
Demonte testified that Petitioner's computer had contained2b@000 imagesncluding many
thousand which had been deleted but were still recoverable on the computédsvea (d. at
23-25). Demonte also testified that Petitioner’s browser history included tagite NAMGLA
website by Petitionet. (Id. at 2829). The government also called another examiner from that
office, Raymond Salapka, who testified regarding his copying of certBisn $2ized from
Petitioner's home which were then entered into evidende. at(4347).

Special Agent Jacqueline Cristiano then testifietd. gt 49). Cristiano first testified
regarding a background check on Petitionerels as about the search of Petitioner’s residence.
(Id. at 5357). Cristiano also testified regarding the forensic examination of Petitionarés h
drive, and how the images on his hard dawel CDswere delivered to the FBI. Id, at 4866).

Cristianothentestified regarding several images and videos of child pornography recovered from

4 A CD containing many, but not all, of the images and Petitioner’s internetyhigas entered
into evidence as a result.ld(at 2832).
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Petitioner’s computeand CDsincludingmanywhich matched those posted by “frankfegs well

as the text of posts Petitioner had made to the NAMGLA websitiel. at 6778, 80-81, 8587,
9092, 9395, 9597, 98101, 11012, 11416, 11719, 13036). Cristiano also testified regarding
Petitioner’s journals, which contained references to these images and videos \alobledn
information “franklee” had postedhahe NAMGLA sitetelling other individuals how to access
the sexually explicit images and videos of childtieanklee” had provided through links to file
sharing sites (Id. at 885, 8889, 92, 9596, 102105 11011, 11114, 11617, 11922).
Cristiaro also testified that Petitioner’'s handwritten notebooks contained numerouscesete
other individuals who had posted on the NAMGLA websitéd. gt 12223). Cristiano further
explainedhat Petitioner’s journaksontained information regarding search terms used to find child
pornography, as well as listings of chgdrnographyvebsites Petitioner had viewed and notes on
the images he had found there, including references to the ages of the depicted mintirgand ra
as to Petitioner’s enjoyment of the imagedd. &t 12429). Agent Cristiano also testified that in
total, 220 videos and “several thousand images” were found on Petitioner’s hard drive, some of
which were the images and videos on which Dr. Johhadrpreviously testified as to the age of
the children depicte@ (Id. at 139145. Cristiano next testified as to Petitioner's internet

history, which establisheBetitioner's repeated visits to the file sharing websites he and others

5 Theimageswhich Petitioner possessed on his computer and CDs which matched those posted
by “franklee” to the NAMGLA websitéenclude both images of nude children posed sexually
explicit manneras well as pictures and/or videos depicting children engaged ictsexith

adults, including one video Petitioner posted to the NAMGLA site of “a minor female

performing oral sex on an adult male.” (07-332 at ECF No. 89 at 96).

® On cross examination, Cristiano agreed with counsel that there was a “visaisairer trove of
child pornography” found in Petitioner’'s home, which was one of the largest collectisash
material Cristiano had seen while working for the FEId. at 161).
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used to post chdl pornography. I¢. at 14654). Finally, Cristiano testified about certain posts
Petitioner, as “franklee” made to the NAMGLA website explaining to aikers how and where
to post and name child pornography files to better avoid detection and prageasitwell as a
post in which Petitioner specifically instructed another user that the NAMGIes required all
girls posted to be under sixteen years of agd. at 155-57).

Following a Daubert hearing on her qualifications and the cross examinasfoNr.
Demonte’ the Government called Dr. Nicole Spaun as an expert witness33@at ECF No.
98 at 67). Dr. Spaun, who works in the FBI's Digital Evidence Laborattesgtified that she had
conducted an examination of the images and videos takenFeditroner’'s computer and CDs.
(Id. at 6877). Dr. Spaun testified that she had examined 24 images and eight videos taken from
Petitioner’s collection, and had determined that they were not computer genérstactual
pictures and videos of real ahienwhich had not been digitally created or manipulatebtl. at
76-84). Dr. Spaun alsmore specificallyestified that the images and videos which were the basis
of Petitioner’s advertising charges (those posted to the NAMGLA sitédnklee”) wereactual
depictions of real children engaged (where applicable) in real sex ddtsat §491).

After Dr. Spaun concluded her testimony, the Government called Thomas Connor, a
detective employed by the Parma Police in Ohitd. at 9294). Connor testified regarding his
involvement in the arrest of James Hornack, a man who had produced 153 images of himself

engaged in sex acts with his minor daughtdd. gt 9597). Connor was then asked to identify

" Which was delayed to give the defense a chance to prepare as Demonte hadaeptaeed
forensic examiner.(07-332 at ECF No. 98 at 5@7). After that examiner was replaced
Demonte had replaced her and redone all of the examination work himself, and h@gstim
was based on his own personal work and knowledge, not on thatgfahexaminer. 1¢.).
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some of the images seized from Petiéios collection, which he stated were some of the 153
pictures Hornack had taken of his daughteld. &t 9798). Connor also testified that, at the time
the pictures were taken, Hornack’s daughter had been between eight and tef ygarsid. at

99). Connor then testified that Hornack had transmitted the 153 pictures onto thetjndrere
they had been downloaded by multiple persons in several stdtesat X01-02.

Following Connor’'s testimony, the Government rested its case. Petititmeugh
counsel, then made a Rule 29 motion to dismiss for insufficient proof as to all edevhéimé
charged offense, which the trial court deniedd. &t 104). After the rule 29 motion, Petitioner
elected, after discussion with counseld an opportity to discuss the matter with a jail
psychiatrist by whom he had been treatsat to testify on his own behalf, a fact which the trial
court conirmed by way of aolloquy in which Petitioner confirmed that he had discussed the
matterwith counsel and that he had chosen not to testify on his own beldlfat 11011).

The defense called only a single witness, Assistant U.S. Attorney WHsleworking out
of the Los Angeles United States Attorney’s office. -832 at ECF No. 90 at8). The defense
guestioned Hsu about Jerrod Lochmiller and the charges which had been arrayed against
Lochmiller, which involved the sale of forged identification, which had ultimately ledhéo t
exposure of the NAMGLA websiia exchange for the dismissal of the masiud charge against
Lochmiller. (Id. at 6-34). Hsu testified that the government had, at times, had difficulty
controlling Lochmiller, who hadn’t signed the offered agreements witgdlkernment, and that
it was Lochmiller of his own accordyho had moved the server of the NAMGLA site to Houston
(where its hard drive was seized by the FBI) from Malaysia.). ( On crossexamination, Hsu

confirmed that the information provided by Lochmiller had proven releaidehad led to the arrest

13



of approximately thirty individuals on child pornography related charges, includitigoRer
(Id. at 35-45).

The jury was charged on November 24, 2008. (07-332 at ECF No. 92a1K0As to
the six counts charging advertisement of or attempt to advertise child pornograghy toeirt
provided the following as to the elements of the charge

One, first, that on or about each of the dates charged in the
indictment, [Petitioner] knowingly made, printed, or published, or
caused to be made, printed, or publisteedptice or advertisement
that sought or offered to receive, exchange, buy, produce, display,
distribute, or reproduce a visual depictieagond, that the visual
depiction showed a minor engaging in sexually explicit conduct;
third, that the depiction wasade using a real pens, that is, a real
minor; and fourth, that [Petitioner] knew or had reason to kifvew

notice or advertisement would be transported in interstate or foreign
commerce by any means, including by computer

You may find that aondescriptive website link that leads to

a video or image of child pornography, without more, is a notice or

advertisement under the statute.
(Id.at 7#79). The court also informed the jury that a visual depiction included film or video, that
a minormeant any real person under eighteen years ofaagkthat sexually explicit conduct
included actual or simulated graphic sexual intercourse of any type or tiveolasciisplay of the
genitals or pubic area of the minorld.(at 80). As to lasciviousness, the Court instructed the
jury to consider the appropriate factors including whether the focal point wakiltitie genitals
or pubic area, whether the setting was sexually suggestive, whether thes ¢hilahi unnatural
pose or inappropriate desikghether the child is partially or entirely nude, whether the depiction
suggest sexual coyness or willingness to engage in sexual activity, and whettepiction is

intended to elicit a sexual response from the viewer; and that the jury needwetirteofe than
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one, but not all of the factors to find lasciviousnegkl. at 8381). The jury was also instructed
as to attempt and that to find Petitioner had attempted to advertise childnapimgdie must have
intended to make a notice or advertisenaanpreviously defined and performed a substantial step
toward committing the crime of advertisementd. &t 8283).

As to count seven, receipt of child pornography, the jury was instructed that the
Government had to prove that Petitioner knowingly received child pornography, that the
pornography had been transported through interstate commerce (including via computea}, and t
at the time he received it, Petitioner believed that he had received materialsicgnthitd
pornography. Ifl.at 8485). The Court also repeated the definitions of interstate commerce, child
pornography, and the elements of an attempt to commit the crime of receipt of child gangogra
(Id. at 8587). As to the final count, possession of child pornography, the court instructed the jury
that the Government had to prove that Petitioner knowingly possessed a computer hard disk that
contained child pornography, which had been shipped through interstate or foreigercemm
through any means including by computer, and that Regitibelieved the items contained child
pornography at the time of possessiond. &t 8889). The jury was also instructed at length
regarding the scienter requirement that Petitioner “knowingly” possessed;ed, and advertised
child pornography. Id. at 92).

Charging was completed, and the jury began its deliberations at approximafe|y.rh:

(Id.at 101). Atapproximately 4 p.m., the jury returned with a verdict of guilg/l@ounts. Id.
at 10205). After the verdict, Petitioner mad®th a motion for acquittal andaotion to dismiss
the indictment on outrageous condgobunds. (07332 at ECF No. 87). The trial court denied

those motions on March 17, 2009, by way of formal opinion, finding that Petitioner had not
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demamstrated outrageous conduct and finding no basis to disturb the jury’s verdieB32 @&
ECF No. 105).

The trial court sentenced Petitioner on June 23, 2009-332at ECF No. 116, 123, 124).
Over the objection of Petitioner, the Government called a singlesgtduring the sentencing, a
young woman who testified that she had been sexually abused by Petitioner ovbeaafymars
prior to the actions for which Petitioner was convicted. -38Z at ECF No. 124t15-17). This
witness, referred to as Victimn@, was called for the purpose of establishing that Petitioner’s
actions reflected a continuing pattern of sexual abuse under U.S.S.G. § 2G2.2(b){bjtadd
States v. Olfandb03 F.3d 240, 243-44 (3d Cir. 2007). (07-332 at ECF No. 124 at 15-17).

Victim One testified that she, with her family, had visited Petitioner's cammdrwhen
she was nine years old.ld( at 2223). According to Victim One, Petitioner took a special
interest in her and invited her and her brother to his house to play vides.gdeh). During
these visits, however, Petitioner would brush up against and grope her while her jpieotbe
the games. I4. at 23). Over time, Petitioner became a family friend and would often ibabys
Victim One and her brother. Id{ at 24). Eventually, Petitioner’s groping turned into more overt
sexual activity, and, according to Victim One’s testimony, Petitioner entetedairsexual
relationship with her when she was between ten and twelve which continued until Vieéim O
turned nineteen. Iq. at 2425). During that period, Petitioner used drugs and alcohol to coerce
Victim One into continuing to engage in intercourse with him, as well as threatesirigmily
were she to expose their relationshigd. &t 2540). Petitioner also apparently forced her to sign
documents, while she was a minor, which purportedly expressed her consent to hatle lsex

which were dated for after her eighteenth birthdald. &t 3234). Petitioner also took sexually
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explicit photographs of victim one throughout the period of abuse. at(3536). Victim One
also testified that Petitioner had showed her child pornography on multipleomscadd. at 38
39). On crosexamination, Victim One admitted that she had a criminal record, including drug
chages and a conviction for theft by deception, as well as an extensive history of dnigaise
Victim One attributed to Petitioner’s attempts to addict her to heroin and other dfldgst 42-
49). Following this testimony, the trial court found Victibme to be credible, and as such, a five
level enhancement applied to Petitioner's sentence under the guidelifigs at 6274).
Applying this enhancement to the guidelines calculation computed by the Probatics @i
court therefore concluded that Petitioner’s offense level was 45, which, givemfirsatiistory
category of |, would merit a life sentence under the gundsli [d. at77).
Following argument by counsel as to the sentencing factors under 18 U.S.C. § 3553(a), the

Court sentenced Petitioner. (832 at ECF no. 123 at 11). After discussing the advisory nature
of the sentencing guidelines, the Court turned to the sentencing factors anch&iuPetitioner’s
offense was “of the most severe magnitydieat defendard history and characteristics showed
that hewas no mere child pornography viewer, but had a history of sexually abusing children as
well; that Petitioner had shown little respect for the law; and that a sentence which atequat
deterred Petitioner and others from engaging in such activity in the future cessaly. I(. at
19). As to Petitioner himself, the court made the following findings:

In addition, I've already assessed defendant to be a dishonest

individual on the basis of his sworn testimony out of the presence of

the jury at the . . suppressiomearing. Defendant’s contradictory

statements, as well as his selective memory, desaii@g been in

a medication induced haze, of what he considered to be outrageous

law enforcement conduct, convinced this Court that [Petitioner] was

an outright liar. Indeed, in ruling from the bench on the motions to

suppress . . . this Court descrilf@atitioner’s] testimony as little
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more than the creative, cunning, selective recollection of a person
facing serious criminal charges.

[Petitioner] has also refused to cooperate with the probation
office since his conviction, specifically, refusing toeeh with
probation officials in the preparation of his PSR. He has evinced
no remorse. If anything, I've gotten the impression that there is an
aura of braggadocio with regard to how [Petitioner] feels about his
conduct. | don’t think there is a bone [[Retitioner’'s] body that
feels sorrow or even sympathizes for the victims of his crimes.
Having listenedto [him] speak, this Court has been left with the
impression that he considers these children as mere instruments for
his pleasure, mere objects oésite. The way [Petitioner] has
conducted himself in and out of the courtroom bespeaks utter
disregard for decency and respect and for tieealaw. Although
this Court cannot be sure that a sentence today will register one way
or the other with [Peibner], | am certain that [the] sentence will
promote respect for the law by others in light of his offenses.

(Id. at 1718).
After rejecting Petitioner’s argument that the sentencing guidelinestaerharsh in this
case given Petitioner's conduttie Court sentenced Petitioner as follows:

Pursuant to the Sentencing Reform Act of 1984, the advisory
suggestions of the United States [Sentencing] Guidelines, and in
exercise of this Court’'s discretion, in light of all the relevant
considerations andrcumstances this case, it is the judgment of
this Court that [Petitioner] iserebycommitted to the custody of the
Bureau of Prisons to be imprisoned for a term of 180 months on each
of Counts 1 through 6, to be served consecutively, and a term of 60
months on Count 7, to be served concurrently to Counts 1 through
6, and a term of 60 months on Count 8, also to be served
concurrently to Counts 1 through 7.

Upon release from imprisonment, defendant shall be placed
on supervised release for a term of.lif@his term consists of life
terms on each of Counts 1 through 8, all such terms to run
concurrently.

(Id. at 32). The court also imposed the relevant fines and restrictidtisat 8037).

Following sentencing, Petitioner filed a direct appeal with the Court of Appeathe
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Third Circuit. In his appeal, Petitioner challenged the admission of a statbynte lead FBI
agent that other individuals had been arrested and admitted guilt in the same natiakedden
that had resulted in Petitioner’s arrebie titles of two posts Petitioner made to the NAMGLA
website, testimony regarding toys seized from Petitioner's home, and theoimposition
notebooks containing Petitioner's notes on various child pornography websdest 567.
Petitioner also challenged the trial court’s question to the lead FBI agehtdh thie trial court
asked whether the NAMGLA users posted websites, images and videos for fhittles”than for
pecuniary gain;the FBI's handling of Jerrod Lochmiller undéderal Criminal Informant
Guidelines; the trial court’s ruling that Petitioner lacked an expectation igécgrin his
computer’s IP address, and the reasonableness of his sentdne#572-75. Petitioner also
argued that the cumulative effect oéttrial court’s errors resulted in an unfair tridld. at 572.
The Third Circuit rejected all of Petitioner’s claims but one: Petitioner’'s claamtlie
trial court erred by admitting testimony regarding the toys sdioed Petitioner’'s home. The
Third Circuit held that this testimony was unduly prejudicial in so much as the toy teglimec&ed
nearly any probative value. |d. at 57671. In spite of the unduly prejudicial nature of the toy
testimony, which the Third Circuit suggested prejudiced Petitioner by dugpdst he possessed
the toys so that he could use them to lure the children from the bus he drove to his hotrieeso tha
could molest them, the appellate court still found the error to be ultimately harmtessdef

the staggeringuantity of evidence produced at triald. at 571. Specifically, the Third Circuit

8 The information regarding the toys was admitted because the Government hegued t
Petitioner’s truthful statement regarding the toys in relation to his employmentiasiaver
suggested that he was also truthful in admittongis posts on the NAMGLA websiteChristie,
624 F.3d at 570-71. The Third Circuit found that particular argument served “as its own
refutation.” Id.
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found that

[a]s unduly prejudicial as [the toy related] evidermay have been

in this context, we nevertheless conclude that the error was harmless
given the truly overwhelming quantity of evidence against
[Petitioner], including his admissions to [FBI agents], his moderator
status and activities on the NAMGLA website, his handwritten
notebooks documenting the various ciplotnography related
websites, and the thousands and thousands of images of child
pornography in his possessiofiPetitioner] himself acknowledges
that “[tjhe government had . . . an extraordinary amount of relevant,
admissible, and indisputably disturbing evidence, which it displayed
and described mutle times.”

Id. at 571 (internal citations omitted).

As to Petitioner's sentence, the trial court rejected Petitioner's argumenththa

Sentencing Guideline dealing with child pornography, U.S.S.G. § 2G2.2, produced inherently

flawed, unnecessarily gere sentences in even “the most routine caséd.’at 574. The Third

Circuit held that

Id. at 574-75.

[w]lhether or not 8 2G2.2 may produce unreasonable sentences in
some cases a subject on which we make no comment ketke
sentence in this case is not unreasamablFirst, [Petitioner’s]
collection of many thousands of images of child pornography
powerfully indicates that this is not the routine case. Second, and
more importantly, [Petitioner] helped to run a network that allowed
for the trading of hundreds of thousands of unlawful images. As a
moderator of the NAMGLA site, he facilitated the trading and
possession of child pornography by other users, showing that he is
guilty of far more than mere possession. Third, the District court
noted that [Petitioner] gxessed no remorse and believed that he
was likely to reoffend in the future. All of those facts support the
reasonableness of the District Court's sentence, based on
[Petitioner’s] particular history and characteristc®l the specific
characteristics fohis offense. Accordingly, on the facts of this
case, we are satisfied that the [1,080 month] sentence was within the
bounds of reasonableness.
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Following his appeal, Petitioner filed a petition for certiorari to the United Stafgei@e
Court as to the question of whether he possessed an expectation of privacy itiiedB.a The
Supreme Court denied that petition on February 22, 28de @ristie v. United Stated.31 S.
Ct. 1513 (2011). Petitioner filed his motion to vacate his sentence on February 17, 2012. (ECF
No. 1). In his motion Petitioner raises well over one hundred claims and effeceakty to
relitigate nearly every aspeat his original trial.
Il. DISCUSSION
A. Legal Standard
A prisoner in federal custody may file a motion pursuant to 28 U.S.C. § 2255 challenging
the validity of his or her sentence. Section 2255 provides, in relevant part, as follows:
A prisoner in custody under sentence of a court established by Act
of Congress claiming the right t@ lbeleased upon the ground that
the sentence was imposed in violation of the Constitution or laws of
the United States, or that the court was without jurisdiction to
impose such a sentence, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to collateral
attack, may move the court which imposed the sentence to vacate,
set aside or correct the sentence.
28 U.S.C. § 2255.
“Section 2255 is not a tool with which a frustrated defendant can force the Coerisoatt
to any and every aspect of her cas&ée Berkovits v. UniteStates No. 98585, 1998 WL
289691, at *4 (S.D.N.Y. June 4, 199@)jting United States v. Addonizi442 U.S. 178, 185
(1979)). Unlessthe moving party claims a jurisdictional defect or a Constitutional violation, the
moving party must show that an error of law or fact constitutes “a fundamental déiebt
inherently results in a complete miscargagf justice, (or) an omission inconsistent with the

rudimentary demands of fair procedureUnited States v. Horsle$99 F.2d 1265, 1268 (3d Cir.)
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(quotingHill v. United States368 U.S. 424, 429 (1962)ert. denied444 U.S. 865 (1979%kee
alsoMorelli v. United States285 F. Supp. 2d 454, 458-59 (D.N.J. 2003)
B. Analysis
1. An evidentiary hearing is not required

The habeas statute requires an evidentiary heamigss the motion and files and records
of the case conclusively show that the prisoner is entitled to no relief.” 28.1L83255(b);
United States \Booth,432 F.3d 542, 545 (3d Cir. 200%)nited States v. Day969 F.2d 39, 41
42 (3d Cir. 1992). Where the record, as supplemented by the trial judge’s personal knowledge,
conclsively negates the factual predicates asserted by a petitioner aterttiigt petitioner is not
entitled to relief as a matter of law, no hearing is requir€bvernment of Virgin Islands v.
Nicholas 759 F.2d 1073, 1075 (3d Cir. 1985¢e alsdJnited States v. Tuyen Quang Phab&7
F. App’x 6, 8 (3d Cir. 2014)Booth 432 F.3d at 546 (evidentiary hearing only necessary where
the petitoner’s claimsare not conclusively resolved by the recordjor the reasons explained
below, Petitioner’s claims amsther procedurally barred or without merit, and therefore the record
establishes that Petitioner is not entitled to relief as a matter of Aswvsuch, an evidentiary

hearing is not required.

2. Petitioner may not relitigate those matters decided on direct appeal

Among the over one hundred claims Petitioner raises in his § 2255 motions are several

° Petitionerraises these issuga whole or in part, in his grounds 55, 61, 67, 79, 86, 94, 105, and
113.
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claims challenging the admissibility of toys, notebooks, and forum post thhested at trial, as
well as claimschallenging thedistrict and circuit courts’ rulings on the reasonableness of
Petitioner’s sentence, Petitioner’s claim that he had an expectation of pnvasylP address,
and on Petitioner’s claim that the Government engaged in outrageous conduct. diheseete

all raised and decidexh direct appeal. All but the toy issue were decided adversely to Ratition
on direct appeabnd even the admission of the toys was held to be harmless error by the Court of
Appeals. SeeChristie, 624 F.3d ab67-75. A § 2255 motion “is not a substitute for an appeal”
and therefore cannot “be used to relitigate matters decided adversely on apyieablas 759
F.2dat1075. As such§ 2255 “may not be employed to relitigate questions which were raised
and considered on direct appealUnited States v. DeRewdl0 F.3d 100, 105 n. 4 (3d Cir. 1993)
(internal quotations omitted3ee also United States v Travilliofb9 F.3d 281, 288 (3d Cir. 2014)
(“issues resolved in a prior direct appeal will not be reviewed again by w255 motion”).

As Petitioner’s claims regarding the toys, notebooksinfopost titleshis sentence, the lack of an
expectation of privacy in one’s IP address, and as to the Government’s allegedbeous
behavior have all been previously decided by the Third Circuit on direct appeayhehraise

those issues here, and those specific claims must therefore be denied.

3. Petitioners Fourth Amendment ClaimsAre Barred 1°
Petitioner raises numerous claims arising out of alleged viotatwn his Fourth

Amendment rights to be free from unreasonable searches and seifuf&t®ne v. Powell428

10 petitionermakes Fourth Amendment claims throughout his petition, including in grounds 1,
6,-12, 15, 16, 20, 25, 62, and 67.

23



U.S. 465 (1976), the Supreme Court held that Fourth Amendment claims were not cegnizabl
habeagetitiors brought under 28 U.S.C. § 2254 where a petitioner had been accorded a full and
fair opportunity to litigate the issues in the trial courtsl.. at 494. While the Court has not
explicitly applied the holding obtoneto motions brought pursuant to 8 2255, the Court has long
treated petitions under 88 2254 and 2255 as equivalent to one aaathbas suggested that
Stoneés holding is applicable to § 2255 motionSee, e.gDavis v. United Stateg17 U.S. 333,

344 (974);United States v. Johnsp#a57 U.S. 537, 562 n. 20 (1982]4d]fter [Stong the only
cases raising Fourth Amendment challenges on collateral attack are thoakHaleas corpus
cases in which the State has failed to provide an opportunity f@amdlfair litigation clainfand]
analogous cases und&r2255]"). Numerous circuit and district courts, including several district
courts in this circuit, have therefore held tBédnés holding does apply to § 2255 motions, and
that a petitioner may maoelitigate Fourth Amendment claims where he has had a full and fair
opportunity to litigate those issues in the federal trial co@teRay v. United Stateg21 F.3d
758, 76162 (6th Cir. 2013)Brock v. United State$73 F.3d 497, 500 (7th Cir. 200¥nited
States v. IshmageB43 F.3d 741, 74(th Cir.2003);United States v. Copk97 F.2d 1312, 1317
(10th Cir. 1993){United States v. Hearg$38 F.2d 1190, 1196 (9th Cir. 198Bluggins v. United
States--- F. Supp. 2d--, ---, 2014 WL 4828979, at *21 (D. Del. 2014)nited States v. Brown

No. 044121, 2005 WL 1532538, at *5, *5 n. 14 (E.D. Pa. June 28, 286B)alsdJnited States

v. Thomas713 F.3d 165, 173 (3d Cir. 2013) (citi@pokwith approval, albeit on a different
issue) This Court concludes, as did numerous other federal courts, that the hol8togafoes
apply to motions brought pursuant to 8 2255, and as a result, Petitioner may not raise Fourth

Amendment claims so long as he was given a full and fair opporttmititigate Fourth
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Amendment issues in the trial court.

The record here makes it abundantly clear that Petitioner received a full and fair
opportunity to litigate his Fourth Amendment claims in the trial court. Not onlg Retitioner’s
lawyers affor@éd the opportunity to make numerous-pral motions challenging the admissibility
of evidence, including that seized as a result of the search of Petitioner’s hothe, tioiad court
even permitted Petitioner to make several additional argumpentseas to the admissibility of
the evidence and the legality of teearch As the trial court’s published opinion makes it
abundantly clear that the trial judge fully considered all of Petitionegisnaents and resolved
themfairly, this Court finds that &titioner received a full and fair opportunity to litigate any and
all Fourth Amendment issues in the trial court. Petitioner’s claims raisinghFAorendment
claims here are therefor®t cognizable here SeeRay, 721 F.3d at 7662; Brock 573 F.3d at
500;Ishmae] 343 F.3d at 74Z;00k 997 F.2d at 131 Hearst 638 F.2d at 1196.

4. Ineffective Assistance of Counsét

Petitioner argues that his trial counsel was ineffediwrevarious reasons Claims of
ineffective assistance of counsel which ausder the Sixth Amendment are governed by the two
prong testestablished irStrickland v. Washingtor166 U.S. 668 (1984). Undé&trickland a
petitionermust first show that “counsel’s performance was deficient. This recghioeging that
counsel made errors so serious that counsel was not functioning as the goanseteed by the
Sixth Amendment. Id. at 687 see alsdUnited States v. Shedrick93 F.3d 292, 299 (3d Cir.

2007) Second,a petitioner must show that counsel’'s deficient fmemance prejudicedhis

11 petitioner’s ineffective assistance claims areyhmwle or in partcontained in Petitioner’s
grounds 27, 29, 31, 48, 59, 72, 83, 88, 89-104, 107, 109, and 111.
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defense such that counsel’'s errors were so serious as to “dépeiyetitioner] of a fair trial . . .
whose result is reliable.”Strickland 466 U.S. at 687Shedrick 493 F.3d at 299.

In determining whether counsel was deficient, the “proper standard for attorney
performance is that of ‘reasonably effective assistancédtobs v. Horn395 F.3d 92, 102 (3d
Cir. 2005). Petitioner must therefore shdwat his counsel’s representation “fell below an
objective standard of reasableness” considering all the circumstancés. Reasonableness
this contexis determined based on the facts of the particular case, viewed as of the timeiof cond
alleged to have been ineffectivéd. Judicial scrutiny of counsel’s performariceust be highly
deferential . . . a court must indulge a strong presumption that counsel’s conduwitifétishe
wide range of reasonable professional assistanctfickland 466 U.S. at 689. Even if
Petitioner showshat counsel was deficiertte nust still affirmativelydemonstratéhat counsel’s
deficiencyprejudicecdhis defense. Id. at 69293. “It is not enough for the defendant to show that
the errors had some conceivable effect on the outcome of the proceédliat)893. Petitioner
must show that “there is a reasonable probability, but for counsel’s unproféssiors the result
of the proceeding would have been different. A reasonable probability is a prolmalffitient
to undermine confidence in the outcomeld. at 694 see alsoShedrick 493 F.3d at 299
“Because failure to satisfy either prong defeats an ineffective assistanme amhal because it is
preferable to avoid passing judgment on counsel’s performance when po&iiit&ldnd 466
U.S. at 69798],” it is often appropriate for the Court to first address and dispose of apatii
ineffective assistance claims through the prejudice prddgited States v. Cros808 F.3d 308,
315 (3d Cir. 2002).

Here, althougtneraises many claimsf ineffective assistance of counsektitioner fails
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to show that he was prejudicby any of the alleged deficiencies of couns&Vith the exception
of a few specific claims which are discussed below, Petitioner either does ressathér prejudice
prong,addresses it only through bald assertions without further argument or support, gr simpl
concludes that counsel had “nothing to lose” by taking the actions Petitioner suggedthaveul
been more appropriate that the outcome “may well” have been eliint (See, e.gECF No.

1 at PagelD 155).Such assertions are patently insufficient to estalSlisbklandprejudice. See
Palmer v. Hendricks592 F.3d 386, 395 (3d Cir. 2010). Whergpatition contains no factual
matter regardingStrickland’s prejudice prong, and [only provides] . . . unadorriedal
conclusion[s] . . . without supporting factual allegations,” the petition is insurffictewarrant
even an evidentiary hearing, let alone habeas relidf. Petitioner has thus failed to show
Stricklandprejudice and thus his claims of ineffective assistance of counsel must fail.

Even had Petitioner attempted to show prejudice, however, it is doubtful he could have
succeeded.“It is firmly established that a court must consider the strengtine evidence in
deciding whether th&tricklandprejudice prong has been satisfledSaranchak v. Beardb16
F.3d 292, 311 (3d Cir. 2010) (quotiBgehl v. Vaughnl66 F.3d 163, 172 (3d Cir. 1999))Vhere
the evidence of a Petitioner’s guilt was eBthied by overwhelming evidence, a Petitioner usually
cannot show that he was prejudiced by counsel’'s mistakess he can provida considerable
amount of new, strong evidence to undermine” his convictiteh; seealsoCopenhafer v. Horn
696 F.3d 377, 390 (3d Cir. 2012) (“[i]n light of the overwhelming evidence . . . we agree . . . that
[the petitioner] cannot show he svprejudicet).

Here, on direct appealthe Third Circuit characterized the evidence presented against

Petitioner as including “&uly overwhelming quantity of legitimate evidence . . . including his
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admissions to [the FBI], his moderator status and activities on the NAMGLAsteandwritten
notebooks documenting and rating various cpibdnography related websites, and threugands

and thousands of images of child pornography in his possesshristie 624 F.3d at 571.
Indeed, in his appeal, Petitier‘acknowledge[d] that ‘[tlhe government had . . . an extraordinary
amount of relevant, admissible, and indisputably disturbing evidenckl:” The evidence
presented at trial was so overwhelming that the Third Circuit held thatledinghly prejudicik

toy evidence which suggested Petitioner was not only an advertiser of child pornograptsg but al
a sexual predator using his bus driver job to further his,avars ultimately harmlessid. at 572.
Given the sheer quantity and nature of the evidemesepted against Petitioner at trial, it is
doubtful that Petitioner could show prejudice even had he attempted to do more than he'as here
Although the Court is satisfied that Petitioner gaserallyfailed to show that he was prejudiced,
the Court nav turns to those few ineffective assistance claims where Petitioner made sy att

to show that he suffered prejudice.

a. Petitioner's argument that counsel was ineffective for failing to seekrdansfer of
Petitioner’s case because of local prejudice agmit him

Petitioner argues, both substantively and as the basis for a claim of inefizsdistance
of counsel, that his criminal trial should have been transferred out of the Newiadgei@as he

had driven the school bus for the children of several prominent individuals including business

12 This is especially true given the trial court’s findings as tditble quality of the legal services
and advice provided to Petitioner by thederal Public DefendersSee Christie570 F. Supp. 2d
at 692.
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owners and state court judges. Changes of venue within a given distgovaraed by Rule 18

of the federal rules of criminal procedur&ee United States v. JacpB41 F. App’x 535, 538

(3d Cir. 2008). Undethe rule, the court “must set the place of trial within the district with due
regard for the convenience of the defendant and the witnesses, and the prompt atiomrostra
justice.” Fed. R. Crim. P. 18. In order to warrant transfer on the basis of dlphejadice, a
criminal defendant must establigte existence of the claimed prejudice, and the mere suggestion
that prejudice exists is insufficientJacobs 311 F. App’x at 538.

Petitioner suggests that his right to a fair trial was impugned bedauhad driven a bus
on which the children of a state court judge and several local businessmen (with nalaegosim
those of members of théS Attorney’s Office) and thus his name, and likeness was well known.
While Petitioner was employed as a bus driver, he was employed in only one gmaihsef the
Newark vicinage The Newark vicinagés quite largecoveing approximately one thirdf the
State of New Jersey and containisgveral million people. There is nothing in the record to
suggest that any knowledge of Petitioner by the people isrntadl segment of the vicinage
which he workedsomehow equates to pervasive local prejudicgfor that matter, any prejudice
whatsoever. Likewise,there is no basis to believe that the alleged important people who “knew”
Petitioner had any connection with anyone involved in Petitioner’s trial or j@ien the large
number of people withithe geographical confines of the Newark vicinage, the lack of any
apparent connection between the “important” people and Petitioner’s trial, andtianétatas
not shown that there was any pervasive prejudiceven the appearance of such prejudie€, h
counsel raised a motion for a change of venue, that motion would have been ddniede also

United States v.nigo, 925 F.2d 641, 654 (3d Cir. 1991) (in the context of a motion to transfer
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districts under Rule 21). As any motion to transfer vemaeld have been denied, Petitioner
suffered no prejudice from counsel’s failure to raise the issue, and has therefshewotthat
counsel was constitutionally ineffective.

b. Petitioner's claim that Counsel was ineffective for failing to make a spgely trial
motion

Petitioneralsoargues that counsel could have, but did not, seek dismissal of the indictment
pursuant to the Speedy Trial Act, and that had counsel made such a motion, his imdicioleé
have been dismissed. To establhcklandprejudce on a claim that counsel failed to make a
speedy trial motion, it is not enough to show that the indictment would have been elismiss
Petitioner is instead required to show that, more likely than not, the motion would hatedrgsul
a dismissalvith prejudice See United States v. Zah#04 F. App’x 585, 588 (3d Cir. 2010).
Under the Speedy Trial Acthe decision of whether to dismiss with or without prejudice must be
decided based on the seriousness of the offense, the facts and circumstdreceasaf which led
to the dismissal, and the impact of goresecution on the administration of justic€e€l8 U.S.C.

§ 3162(a)(1). Where a Petitioner has not addressed these factors, he cannot demonstrate that
indictment would have been dismissed with prejudice, and therefore fails to detens

Stricklandprejudice. Zahir, 404 F. App’x at 588.

Here Petitionerhas failed to show that the indictment would have been dismissed with
prejudice. He does not attempt to address the factors undecttheA& he argues substantively
that he was entitled to a speedy trial dismissal either statutorily or constitutiahal@ourt will
address that issue as welUnder the Act, trial “shall commence within seventy dagsnfithe
filing date . . . of the . . . indictment or from the date the defendant has appeared hedanala
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officer of the court in which the charge is pending, whichever date last occa&.U.S.C.
83161(cjl). Excludable from the seventy days, hoere aredelays resulting from any pretrial
motion, from the filing of the motion through the hearing on or disposition of the matidrgny
period of delay “resulting from a continuance granted by any judge on his own motiother at
request of the defendant or his counsel or at the request of the attorney for the Gualydirtimee
judge granted such continuance on the basis of his findings that the ends of justiceysikiad b
such action outweigh the best interest of the public and the defemdespeedy trial.” 18 U.S.C.
§3161(h)(1)(f), (h)(8)(A)?

In this case, Petitioner was initiallydictedon April 20, 2007. He was not arraigned and
his speedy trial clock did not begin, howewettil May 22, 2007. See United States v. Willaman
437F.3d 354, 357 (3d Cir(even where bail hearings prior to indictment occurred, the entry of a
not guilty plea at arraignment triggers the speedy trial time peged),denied547 U.S. 1208
(2006) (No. 07#332 at ECF no. 20, 22).0On April 30, 2007, he first postindictment
continuance was entered, excluding all time between April 30 and May 301200¥b. 07332
at ECF No. 21). Nineteen days passed between May 30, when the clock began to run again, and
June 18, 2007. On June 7, 2007 trial court entered a second continugnauested by

Petitioner based on the complexity of his case, excluding the dates between June 18, 2007 and

13 This citation refers to the version of 83161 in effect at the time of Petitionels ffize

statute was amended effective October 13, 2008, after the last applicableaacei was

granted in this case on September 11, 208&ePub. L. 110-406, § 13, Oct. 13, 2008, 122 Stat.
4294. (No. 07-332 at ECF no. 55)The amended version of the statute would not
meaningfully alter Petitioner’s claim, however, were it applicable.

4 The trial court made the appropriate finding as to the interests of justicéhinfahe
continuances it grantedSeel8 U.S.C. 83161(h)(8)(A).
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September 16, 200?. (07-332 at ECF No. 24).Two days then passed until the trial court
entered gointly requested continuance on September 18, 2007, excluding the period from
September 19 through October 19, 200{Q7-332 at ECF No. 25). The first superseding
indictment was filed on October 19, 2007, after which the trial court granted another jointly
requesteccontinuance on November 1, 2007, excluding the period between November 1 and
December 1, 2007. 07-332 at ECF No. 26, 28). Thirteen more days had passed prior to the
granting of this continuance, bringing the total to thirty four elapsed days.

On November 29, 2007, the trial court signed another continuance requested by Petitioner,
excluding the period between December 3, 2007 and January 11, 200832(at ECF No. 28
30). Two days passed between the end of the previous continuance on Decemlibe ktand
of the December 3 excludable period. On June 15, 2008, after four days had elapsed from the
ending of the prior continuance, the trial judge sighecexicontinuanceequested by Petitioner,
excluding the period between January 15 and February 1,'200®7-332at ECF No0.33). On
January 29, 2008, Petitioner requested another continuance, which the trial court granted,
excluding the period between February 1 and 15, 2008:33R2at ECF No. 34). On March 3,

2008, after seventeen days had passed from the end date of the prior continuancecolet tria

15 There is some confusion as to the length of this continuance. The Order siyis thad
day continance, which is usually the maximum amount of time permitted in this Distmict,
lists the date range as 6/18/07 through 9/18/07, a period of 92 days. This Court will give
Petitioner the benefit of the difference for the sake of this prejudice evaluation.

16 This order stated that it would exclude the period of January 11, 2008 through February 1,
2008. Asthe Parties appear to ageto themproprietyof a retroactive continuancgee

United States v. Brenn&878 F.2d 117, 122 (3d Cir. 1989) (an order continuing a case must be
entered before the days to be exclud#d),Court counts the excluded time from the date the
order was signed.This opinion treats the other “retroactive” continuances similarly.
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entered another continuance, again requested by Petitioner, excluding the peremh hdarch

3 and 24, 2008. (07-332 at ECF No. 35). On March 28, 2008, after four more days had run, the
trial judge signed a further continuance excluding the period between March Zgahi?2,

2008. (07332 at ECF No. 38). Two days ran after the conclusion of this period Bsttiener

filed his pretrial motions which began an exclusionary period running from April 14, 200 t
disposition of those motions on August 14, 2008. -38Z at ECF no. 39, 51). The trial court
also entered further continuances during this period excluding by order the peridddsot®?
through October 15, 2008. ({@B2 at ECF No. 41, 46, 55). Following these continuances,
twelve days ran before Petitioner filed further motions on October 27, 2008, whicmaetere
decided until the day trial began on November 6, 2008.-3827at ECF No. 58, 67). The total
number ofun-excluded days, assuming that the retroactive portions of the various continuances
did not exclude the days prior to the signing of the order sexasntyfive.

Based on the total number of days that passed, Petitioner is correct that meedrg
un-excluded days passed prior to the start of his triélhat this exercise does not demonstrate,
however, is that Petitioner was therefore entitled to a dismissal with mesjuai counsel made a
speedy trial motion. Under the statutory factors, Petitioner was facingseeius charges
including multiple counts of advertising child pornography and possession of thousandgesd i
of child pornographythe facts and circumstances suggest that the extra five day lapse (and thus
any dismissal thatould hae resulted) occurred due to a minor ministerial oversight by both the
government and Petitioner during the-pial litigation and discovery period of a matter the trial
court found quite complexivolving numerous motions which resulted in a published opinion, and

there does not appear to be (and Petitioner has not argued that there would be)tiaeyimegat
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upon the administration of justice which would have resultedHedioner’s indictmenbeen
dismissed without prejudice. As such, statutory factors suggest that the only appropriate
response, had a speedy trial motion been made, would have been a disithiss&brejudice.

As Petitioner could therefore still have been tried on the second superseding entiatim
Strickland prejudice resulted from counsel’'s failure to make a speedy trial motion, and thus
Petitioner has not shown that he suffered from ineffective assistancensietdu Zahir, 404 F.
App’x at 588. That petitioner does not argue the factors itself is fatalitmfats claim. Id.

To the extent that Petitioner raises a Constitutional speedy trial claim, helledstda
demonstrate that he would have been entitled to relief and thus suffered prejudicesrmimadey
whether the constitutional right to a speedy tias$ been violatedle court must consider both
the defendant’s and the prosecution’s conduct and consider four factors among otlifezsspec
the given case, namely: (1) the length of the delay; (2) the reason for the(8glayrether,
when and how the defendant asserted his right to a speedy trial; and (4) mréjuitie defendant
by the delayBarker v. Wingp407 U.S. 514, 5301972).” United States v. TuJb35 F. Supp.
2d 492, 503 (D.N.J. 2008)Here, the length of the delay wadatively short and resulted mostly
from requests made by Petitioner or both Petitioner and the Government basedanplexity

of the pretrial litigation in this case, and the record does not show that Petitioner eady cle

17 To the extent that Petitioner substantively argues that a speedydiagilori occurred, his

failure to make a motion to that effect is fatal to any such claBeel8 U.S.C. § 3162(a)(2)
(“Failure . . . to move for dismissal prior to trial . . . shall constitute waiver afghéeto

dismissal”). AlthougtPetitionerasserts that he raised the issue by a letter in October 2008, the
docket for 07-332 contains no such letter, and thus there is no evidence that Petitiondraaised t
issue prior to trial. Likewise even ifPetitioneris correct (and nothing in the record before this
Court so indicates) that he brought the issue to the Third Circuit’s attention in June oha007, t
date predates the running of the 70 day period, and that “raising” worddbban premature.
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asserted his rights, espally in light of all the continuances requested by Petitiong&s. to
prejudice, there appears to be none. The delay in this case aided, rather than higtiteyed;’'B

ability to examine the extensive discovery in this case and Petitioner hdsnot sow he was
harmedor otherwise prejudiced by any delay in his prosecution. As such, a constitutional speedy
trial motion would have failed, and Petitioner suffered no prejudice by d&ifeskire to make

such a motion. As such, Petitioner has thitedemonstrate that he suffered ineffective assistance
of counsebased on counsel’s failure to make a speedy trial motion.

c. Petitioner’s claim that counsel was ineffective in negotiating a ¢é

Petitioner also claims that counsel was deficient in failing to negotiate a plea deaihn wh
Petitioner would plead to a single count of possession of child pornogrdpéttioner alleges
that counsel told him of an offer from the Government which would require Petitioneatbtpl
“knowing possession, receipt and distribution” of child pornography. (ECF No. 1 at PagelD 134)
Petitioner then alleges that he refused this deal and insisted that he wouldnjetda single
charge of possession of child pornography, which counsel told him was not possi)e. (
Petitioner now claims that counsel's statement was “false” and that counsehevafore
ineffective in failing to negotiate for a plea deal including only a singleggsesm charge.

Criminal defendants have “no right to be offered a plea.. . . nor a federal rigihiethadge
accept it.” Lafler v. Cooper--- U.S.---, ---, 132 S. Ct. 1376, 1388 (2012). To show prejudice
in this context, Petitioner would have to show that there was a plea offer, whiel @pwas
rejected because of counsel’s performance, and that there is a reasonatidityriviat Petitioner
would have accepted absent counsel’s behavMissouri v. Frye --- U.S. ---, ---, 132 S. Ct.

1399, 1409 (2012).Pditioner’s allegations fail to establish any of those facets, and therefore he
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does not establish that he was prejudiced by counsel’'s actions during plea o@gotiati

Petitioner himself states that he was not offered a plea deal including @ihgla
possession charge. The only deal offered, according to Petitioner, was fosjposseseipt,
and distribution. Petitioner as much as states that he would not have takeffethatgadless
of counsel’s advice. He record is devoid of any evidence that any other offer was made, or that
the Government would have in any way entertained a single possession deal givgmftbargi
guantity of evidence the Government possessed showing not only possession but also
advertisement of child pornographydencePetitioner’s bald assertion that counsel was wrong
and could have negotiated such a deal is patently insufficient to estabictiand prejudice.
The supposition that such a deal could have been negotiated is not only unsupported by the record
butis absurd in light of the significant evidence the Government possessed amdelytinsed to
convict Petitioner. Petitioner has failed to estalfisticklandprejudice, and as such this claim,
too, fails.

d. Petitioner’s claim that counsel was ineffectivefor failing to challenge the
authenticity of the Government’s evidence

Petitioner next argues that counsel was ineffective for failing to challaegaithenticity
of the NAMGLA had drive and certain images of the NAMGLA website taken by the teBI
days prior to trial. As to prejudice, Petitioner argues that, had counsel objected prior to, rather
than at, trial, the “hard drive and numerous after the fact screen shotgrmbpgstes,-mails,
and text messages” would not have been admitted, anchéhwould therefore have not been
convicted of the first seven counts of the second superseding indictment. (EQFaNL39).
Petitioner does not indicate which pieces of evidence would have specifically fiestadaby
these objections, nor which would have been excluded. Petitioner also fails to idemtiheke
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pieces of evidence were inauthentic or otherwise inadmissible. Petihasethus provided
nothing more than unsupported allegations and conclusions that the evidence would have been
excluded, and has thus not shown that but for counsel’s performance, the result af wisutdl
have been any differed?. Palmer, 592 F.3d at 395 In light of the substantial evidence arrayed
against Petitioner, and the trial court’s rulings as to the admissibility of thaheeidas well as
the statement in Petitioner’'s appellate brief recognizing the significant quah@dmissible,
reliable evidence presented, Petitioner has thus failed to show that he suffeprdjadige by
the admission athis evidence.
e. Petitioner’s claim that counsel was ineffective for failing to challege the jury
verdict for failure to find the appropriate scienter and for failing to make a Rule
33 motion
Petitioner also argues that counsel was ineffective fonéatlb move for a judgment of
cquittal as the jury had not found the appropriate scienter and for failing to make a RwgdsE m
for a new trial. As to the fitsargument, Petitioner in esserargues his disagreement with the
verdict reached by the juryAs summarized abovéhe court extensively charged the jury as to
the scienter requirements involved in this case, specifically that Petifioteer “knowingly,” or,

in the case of the attempt theory charged to the jury, with the intent to advergseige child

pornography. “A jury is presumed to follow its instructions.’United States v. Dollsgn-- F.

18 This Court also notes that the trial court heard and denied several motions on the basis of
authenticity and denied thos®tiors on the record. See, e.g07-332 at ECF No. 88 at 93:8-
94:1). Those deniaglsave for the denial as toe NAMGLA hard drive, were not on the basis
of timeliness, but rather on the meritsld.;(07-332 at ECF 95 at 16-18). Thus, Petitioner’
argument that the motions dealing with evidence other than the NAMGLA hardidniee

denied simply as untimely sgpecious at bestlt is not clear from the record the extent to which
the NAMGLA hard drive objection was overruled on timeliness as opposed to on the merits.
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200, 211 (1987). Given the extensive charge ascienter given by the trial court, and the
overwhelming evidence provided to thay which clearly established that Petitioner acted
knowingly and, indeed, intentionally, there is no reason to doubt that the jury followed the
instructions given in thisase. As such, any claim raised by counsel challenging the verdict on
that basis would have been denied and Petitithrexefore suffered n8tricklandprejudice as a
result of counsel’s failure to raise such a claim.

Petitioner also argues that counsel was ineffective for failing to make a nfmtiamew
trial. Even where the trial court believes that a jury verdict is “contrary to thehtvefgthe
evidence, it can order a new trial ‘only if it believes that tieeeserious danger that a miscarriage
of justice has occurredthat is, that an innocent person has been convictednited States v.
Silveus 542 F.3d 993, 100a5 (3d Cir. 2008) (quotingnited States v. Johnsp802 F.3d 139,
150 (3d Cir. 2002)). Motions for a new trial under Rule 33 are not favored and should be “granted
sparingly and only in exceptional casekl. at 1005 (quotingsov’t of Virgin Islands v. Derricks
810 F.2d 50, 55 (3d Cir. 1987) Given the overwhelming evidence brought torbagainst
Petitioner, it is clear that no miscarriage of justice occurred in this case: regtgioot innocent
of the crimes for which he was convicted. As such, any Rule 33 motion for a nlewotnid
have been denied, and Petitioner suffered epugdice as a result of counsel’s failure to raise such
a motion. Because Petitioner has failed to show that he suffered prejudice inatiysotiner of
his ineffective assistance of counsel claims, and therefore fails to esthbligtejudice prong of

the Stricklandtest, thisCourt need not address Petitioner’s allegations that counsel was deficient.
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5. Petitioner’'s remaining claims are barred due to procedural defaulf

Petitioner raises numerous additional claims, all of which he failedge ether in the
trial court oron direct appeal® “Habeas review is an extraordinary remedy and ‘will not be
allowed to do service for an appeal.Bousley v. United Statgs23 U.S. 614, 621 (1998) (quoting
Reed v. Farley512 U.S. 339, 354 (19943unal v.Large 332 U.S. 174, 178 (1947)). With the
exception of ineffective assistance of counsel claims which normallyreegimrmation outside
the appellate recorghetitioners are generally not permitted to raise claims in a 8§ 2255 motion
which havebeen procedurally defaulted, as they wawepreviously been raised on direct appeal
or in the trial courtunless petitioner can either show cause and prejudice or actual innétence.
See Massaro v. United Staté&38 U.S. 500, 504 (2003)nited States v. Fragdy56 U.S. 152,
16768 (1982);see also Parkin v. United Statés5 F. App’x 149, 1562 (3d Cir. 2014). As

Petitioner does naittempt tg and likely could not, show actual innocence, these claims would be

19 petitioner’s defaulted claims include, in whole or in part, grounds 2, 4, 5, 8-28, 30-54, 56-66,
68-78, 80-87, 110, and 112. For the purposes of clarity, this Court also notes that Petitioner did
not have a ground 3, 106, or 108.

20 petitioner claims that he raised many of his claims in his “rebuttle” motions in the tniil cou
following the denial of Petitioner’'s motion for a judgment of acquétadrthe guilty verdict at

trial. (07332 at ECF No. 107, 109). These motions however, were actually requests by
Petitioner for the trial judge taéadinto the record” factual and legal arguments which

Petitioner had not raised which responded to motions which the trial court had alreidéy de
including both pre-trial evidentiary motions and the motion for judgment of acquitdak332

at ECF No. 107, 109). The motions wessentiallyattempts by Petitioner to inject into the

record arguments that had not been properly and timely raised, and were deniedidly the t
court. (07332 at ECF No. 125). These claims were never part of the trial court record,
Petitioner’s after the fact attempt to inject them notwithstanding. In any é¢vesg, claims

were never raised on appeal, and are thus defaulted on that basis regedke3savilion 759

F.3d at 288DeRewal 10 F.3d at 105 n. 4.

21 Among the claimssubject to thisorocedural default bar ab®th claims raised in neither the
trial nor appellate courts anldose claims which Petitionshould have, but did not, raise on
direct appeal. See Travilion759 F.3d at 288)eRewal 10 F.3d at 105 n. 4.
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cognizableonly if he were able to shosause and actual prejudice.

To show cause, Petitioner musmonstrateéhat “some objective factor external to the
defense impeded counsel’s effortis raise the claim.” Parkin, 565 F. App’x at 151 (quoting
United States v. Pelull99 F.3d 197, 22@d Cir. 2005)). “Examples of external impediments
which have been found to constitute cause in the procedural default context includeemterfer
by officials, a showing that the factual or legal basis for a claim was not eddg@vailable to
counsel and ineffective assistance of counsePelullo, 399 F.3d at 223.Where procedural
default is caused by counsel’s tactical decisions, ignorance of law or factadeeitent failure
that fails to establish constitutionakffectiveness, however, tipetitioner cannot show cause for
his default and that default is binding on his § 2255 motiStradford v. United Stateblo. 11-
4522, 2013 WL 5972177, at *3 (D.N.J. Nov. 8, 20K#ke also Murray v. Carried77 U.S. 485
87 (1986);Engle v. Isaac456 U.S. 107, 134 (1982). Thus, in order to establish cause through
counsel’'s action or inactionthe petitioner must substantially shothat counsel was
constitutionally ineffective unde$trickland Stradford 2013 WL 5972177, at *4see also
Trevino v.Thaler, --- U.S.---, ---, 133 S. Ct. 1911, 1917 (2013)artinez v. Ryan--- U.S.---, ---
, 132 S. Ct. 1309131641317 (2012)Coleman v. Thompsps01l U.S. 722, 7584 (1991) (the
petitioner bears the risk of negligence by his lawyer which is not aatnstially ineffective)
Even if a petitioner establishes cause, he must then show that he sufferepragtdee,i.e. that
the alleged erroravorked to his actual and substantial disadvantage infecting his entire trial with
error of constitutional ichensions.” Frady, 456 U.S. at 170.

Here, Petitionerhas not shown cause and actual prejudic@etitioner assertthat he

attempted to bring issues up with his attorneys who told him the argumenteldédaist apply”
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to Petitioner's case, and thabunsel therefore refused to raise them. (ECF No. 28 at 4).
Petitioner asserts that he was then told that if he didn’t like counsel’s @n¢girhe could raise his
own pro sein addition, which he did. 1qd.). As with Petitioner’s previous claims of idettive
assistance discussed above, Petitioner's conclusory allegations shber it counsel was
deficient nor that prejudice was suffered as a result. Indeed, based on thenatgatietitioner
makes, it appears that counsel’s rejection ofalgsiments was a strategic choice by counsel to
raise only those issues which had serious naerit thus Petitioner does not show ineffective
assistance See United States v. Aldetb0 F. App’x 151, 152 (3d Cir. 2011) (“[cJounsel cannot
be ineffective for failing to raise meritless claimdJnited States v. Bery14 F. App’x 486, 489

(3d Cir. 2008)Wets v. Vaughr228 F.3d 178, 203 (3d Cir. 200®arrish v. Fulcomer150 F.3d

326, 32829 (3d Cir. 1998). Petitioner’s claim of cause is further undermined in so much as he
was provided an opportunity to be heard on any additional claims he wished to raise, and did not
raise any of these new claims in his gevn sebriefs to the trial court.

The only other argument Petitioner presents as to his failure to raisé¢ #n@ge issues on
direct appeal is that Petitioner wished to raise them, but appellate counsedreSuch an
argument fails, however in so much as

it is a wellestablished principle that counsel decides which issues to
pursue on appeal, selnes[v. Barnes 463 U.S. 745,751-52
(1983)] and there is no duty to raise evppossible claimSee idat

751. An exercise of professional judgment is required. Appgalin
losing issues “runs the risk of burying good arguments .a verbal
mound made up of strong and weak contention&l! at 753.
Indeed, the “process of ‘winnowing out weaker arguments on appeal
and focusing on’ those more likely to prevail, far from being
evidence of incompetence, is the hallmark of effective appellate

advocacy.” Smith v. Murray 477 U.S. 527, 536 (1986) (quoting
Jones 463 U.S. at 751).
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Sistrunk v. Vaughrd6 F.3d 666, 670 (3d Cir. 1996ke also Aldeat50 F. App’x at 152. Asthe
Supreme Court has reiterated, showing that counsel was incompetent on appealuls akffi
“[g]enerally, only when ignored issues are clearly stronger than those edgserit the
presumption of effective assistance of counsel be overcor8egSmith v. Robbinss28 U.S.
259, 288 (2000) (quotinGray v. Greer 800 F.2d 644, 646 (7th Cir. 1986)).

Petitioner’s appellate counsel raised several issues out of the many thaaiwtyuld
have been raised, and the Third Circuit found the issaieed of sufficient import to merit
discussion in a published decision. Petitioner has not shown that any of the issusssheerai
are stronger than those raised on direct appeal, and as such has not rebutted thegrdésampti
appellate counsel wasffective. 1d. In any event, Petitioner makes no attempt to show what
prejudice, if any, he suffered through appellate counsel’s alleged failiAgsPetitioner has
thereforenot shown that counsel wasenstitutionally ineffectivdor failing to raisethe issues he
now wishes to argue and does not even attempt to show that he suffered pregudimauinsel’s
strategic decisions as to which issues to raise on apgpeationer cannot establish cause and

actual prejudice through this argument.

As Pditioner has not shown, through any of his arguments, that he was providedtinef
assistance by counsel, and has shown no other factor “external to the defense”oudcmerit
consideration of his defaulted claims, and as Petitioner hapraeided any argument as to
prejudice, his procedurally defaulted claims are barred hBagkin, 565 F. App’x at 151Pelullo,
399 F.3d at 223-24.

Il . CERTIFICATE OF APPEALABILITY
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Pursuant to 28 U.S.C. 82253(@), petitioner may not appeal from fmal orderin a
proceeding under Z255 unleshehas “made a substantial showing of the denial of a constitutional
right” “A petitioner satisfies this standard by demonstrating that jurists of reastthdisagree
with the district court’s resolution of his cditstional claims or that jurists could conclude that
the issues presented here are adequate to deserve encouragement to proeeédMiiltdr -El
v. Cockrel] 537 U.S. 322, 327 (2003). A=ftioner’s claims areither barred owithout merit,
he has failed to make substantiakhowing that he was denied a constitutional rig@cause
Petitioner has failed to make such a shownmgggertificate of appealability shall issue.

V. CONCLUSION
For the reasons stated aboywetitioner's motion iSDENIED, and no certificate of

appealability shall issue An appropriate order follows.

s/ Jose L. Linares
HonJose L. LinaresJ.S.D.J.
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