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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

CLAUDE T. MINEO, Civ. No. 2:12-cv-01950 (WJM)

Plaintiff,
OPINION
V.

GERMAINE MCEACHERN, et al.,

Defendants.

WILLIAM J. MARTINI, U.SD.J.:

Plaintiff Claude T. Mineo bings this action against thirteen Defendants, including
James M. Clark and JonathAnSanders. This matter comes before the Court on a
motion to dismiss filed by Clark and a motimndismiss filed by Sanders. Both Clark
and Sanders move to dismiss for laclkpefsonal jurisdiction under Federal Rules of
Civil Procedure 12(b)(2), and for improper venuwler Federal Rules of Civil Procedure
12(b)(3)} There was no oral argument. FedOR.. P. 78(b). Fothe reasons set forth
below, both motions ait@RANTED.

l. BACKGROUND

Plaintiff filed this action against Defenus, alleging that Defendants defrauded
him out of hundreds of thousands of dollarpad of a complex real estate investment
scheme. The Court will first summarize faets as to Defendants Clark and Sanders,
and will then summarize the rgkmnt facts as to Plaintiff.

A. Factsasto Clark and Sanders

Clark and Sanders are citizens and residefif$orida. Declaration of Jonathan
D. Sanders (“Sanders Decl.”) § 3, ECF No,. Gtark Mot. to Dismiss (“Clark Mot.”) at
5, ECF No. 14. They have ver visited New Jersey. Sanddédecl. I 10; Clark Mot. at
4. They do not own any property in New &srs Sanders Decl. § 5; Clark Mot. at 4.
They do not have any bank acctaiim New Jersey. Sanders Decl. | 7; Clark Mot. at 4.
They do not have any businesse New Jersey. Sanders Decl. { 6; Clark Mot. at 4.

! Clark is proceedingro se Sanders was initially proceedipgp se but retained an attorney
after he filed his motion to dismiss. Th&anders’s reply brief (and his subsequent
submissions) were filed by counsel.
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They have never solicited or advertisedday business in New Jersey. Sanders Decl.
8; Clark Mot. at 4. And they do not haglesignated agents for service of process in New
Jersey. Sanders Decl. 1 9; Clark Mot. at 4.

In 2007, Clark and Sandeco-owned a house locdtm Santa Rosa Beach,
Florida. Sur-Sur Reply Declaration of Jdmen D. Sanders 3, ECF No. 40. At the
time, the real estate markeas depressed, and Clark and Sanders were looking to sell the
property. Sanders Decl. § 14. Sanders plareadvertisement for the property in the
Atlanta Journal Constitution, a loaa¢wspaper in Atlanta, Georgi&d. 1 15. In
response to the advertisement, Sanderswede telephone call from an individual who
identified himself as “David Lest,” a resident of Georgidd. { 16. Lester told Sanders
that he represented a groupuoidentified investors who we interested in acquiring
distressed properties for long-term appreciatioh. Lester and Sanders negotiated a
purchase price of $650,000, with the butgepay off an existing mortgage of
approximately $450,000 and to pay affy other liens against the propertg. I 17.
Lester did not identify the ultimate buyer of the propettl.q 18. Neither Sanders nor
Clark ever communicatedith the buyer.ld.; Clark. Mot. at 5.

In November 2007, Lestgiave Sanders the nametloé buyer’s attorney, Carl
Gensib. Sanders Decl. 1 19. Sanders am$iBexchanged emails to confirm the terms
of the sale.Id. ] 20-21 and Exs. A, B. They agreed that Clark and Sanders would
receive approximatelyl®0,000 from the saldd. {1 21-22. At some point in mid to late
November, Gensib sent Sanders the closirayiohents, including a U.S. Department of
Housing and Urban Delopment Uniform Settleme&tatement (‘HUD-1") and a
Warranty Deed.See idf 26; Compl. 11 41, 52-53; Certification of Clay D. Shorrock
(“Shorrock Cert.”) Ex. A, EE No. 17-1; Shorrock Cert. EB, ECF No. 17-1. When
Clark and Sanders received the Warranty Dtexy, learned for thérst time that the
name of the buyer was Claude Mineo.n&as Decl. { 26. The Warranty Deed listed
Mineo’s address as the address of the Saata Beach, Florida property being sold.
Sanders Decl.  26; Shorrock Cert. Ex. The Warranty Deed did not identify Mineo as
a resident of New Jerseyd. At Gensib’s request, Sanders executed and recorded the
Deed in the State of Floriddd. Clark and Sanders als@sied and returned the HUD-
12 SeeShorrock Cert. Ex. A.

B. Factsasto Plaintiff
Plaintiff is a New Jersey resident. i@pl. { 1. Defendants Trevor Lavine,

Germaine McEachern, and Génare residents of New Jersey. Compl. 11 2-3, 5.

Plaintiff was close friends for many yeargwLavine. Compl. § 104. In early
2007, Lavine introduced Plaintiff to McEaaim. Compl. 1 20, 105. McEachern held
himself out as a successful real estatestore and asked Pl4iff if he would be

2 Plaintiff alleges that Clark and Sders signed and returned the HUDSeeP!l.’s Opp. Br. at 2,
ECF No. 28. Sanders asserigtthe never signed the HUD-SeeSanders Decl. 11 23-24. For
purposes of this motion, the Court conssrdesputed facts iRlaintiff's favor. See LaSala v.
Marfin Popular Bank Pub. Co., Ltd410 F. App’x 474, 476 (3d Cir. 2011).

2



interested in participating in a joint ven¢ with himself (McEachern) and Lavine.
Compl. 11 24, 27. McEacherdddlaintiff that the jointventure would operate by using
each participant’s credit on a rotating bdsrsthe purchase of multiple investment
properties. Compl. § 28. First, one of gaeticipants would use his credit to obtain the
mortgage for an investment propertg. The participant whose credit was used would
take a larger stake in the profit from the grdp, while the two otheparticipants took a
smaller stakeld. Once the first property was resplde next participant would use his
credit to obtain the mortgage amew property, and so oid. After speaking with
McEachern, Plaintiff agreed fmurchase an investment pesty as part of the joint
venture. SeeCompl. 1 29.

McEachern identified a propgrin Santa Rosa Beach, Florida for Plaintiff to
purchase. Compl. § 29. In connection witl purchase of the property, Plaintiff signed
a “fraudulent mortgage loan application” thalsely stated thalaintiff “earned a
monthly income of $16,680.00 in addition to his actyralss monthly income of
approximately $8,250.00.” Compl. 1 33, Faintiff alleges that McEachern was the
one who filled out the applicatn, and that McEachern “enaaiged [Plaintiff] to sign the
loan application documents without reading the[m{l”’ The bank approved Plaintiff's
application and issued a mortgage notéNonember 23, 2007 in the amount of
$766,400.00. Compl. § 38. At the clositigge mortgage note waxecuted by Plaintiff.
Compl. 1 39.

Gensib, the attorney, was hiréo help with the closon One of the documents
needed for the closing was the HUD-The Complaint allegethat the HUD-1 was
“executed by [Plaintiff] Mineo,®even though it “falselyrad fraudulently stated that
Mineo tendered in cash $236,568.53 at the tirhclosing to Defendants Clark and
Sanders.” Compl. 11 41-42n reality, “Mineo nevemade any down payment or
tendered any money at the time of closirapd “only $179,458.51 vgadisbursed to the
sellers.” Compl. 1 43, 67. Plaintiffeges that Gensib was the one who “drafted,
reviewed and approved . . . the HUD-arid that “McEachern [was the one who]
instructed Plaintiff to sign #hclosing documents.” Compl. 11 44, 61, 69. Gensib sent
the closing documents to tkellers in Florida for thesignatures, and the sale was
completed. Compl. 1 41, 52-53.

According to the Complatnthe Santa Rosa Beach property “is currently
undergoing foreclosure proa#iags [which is] harming Platiff's credit [and] resulting
in untold expenses.” Compl.  113. Ptdirasserts that Defendants were all part of a
vast criminal conspiracy to use Plaffis good credit to defraudanks and mortgage
institutions. Compl. § 26. Plaintiff allegésat McEachern intentionally misrepresented
the value of the Florida property and the viability of theriéla real estate market to
Plaintiff in order to entice him to enter intioe fraudulent transaction. Compl. { 31.

[I.  LEGAL STANDARD

Federal Rule of Civil Procedure 12(b){&pvides for the dismsal of a complaint
for lack of personal jurisdiction. Fed. Biv. P. 12(b)(2). Théurden of establishing
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personal jurisdiction lies with the plaintifMarten v. Godwin499 F.3d 290, 295-96 (3d
Cir. 2007). The plaintiff musthow that jurisdiction exis by a preponderance of the
evidence.Carteret Sav. Bank, FA v. Shush8b4 F.2d 141, 146 (3d Cir. 1992). The
Court must accept all of Plaintiffs’ allegatioas true and construksputed facts in
Plaintiffs’ favor. LaSalg 410 F. App’x at 476.

1. DISCUSSION

Plaintiff filed a fifteen-count Complaingsserting claims for violations of the
federal Racketeer Influenced and Cor@pganizations (“RICO™Act, 18 U.S.C. §
1962, the New Jersey RICO Act, N.J.S.A:2G2, the New Jersegonsumer Fraud Act,
N.J.S.A. 56:8-1, and a variety of statanmon law claims. Defendants Clark and
Sanders move for dismissal for lackpafrsonal jurisdiction and improper venue.
Because the Court finds that it lacks personal jurisdiction over Clark and Sanders, the
Court does not reach the issue of venue.

Personal jurisdiction may be exesed generally or specificallyelicopteros
Nacionales de Colombia, S.A. v. Hab66 U.S. 408, 414-15 & 8.(1984). In this case,
Plaintiff argues that the Court has spegifigsdiction over Clark and Sanders. Specific
jurisdiction exists when thglaintiff’'s cause of action &es out of the defendant’s
contacts with the forumld. at 414 n. 8. The inquiry ds whether specific jurisdiction
exists has three part®©’Connor v. Sandy Lane Hotel Co., Ltd96 F.3d 312, 317 (3d
Cir. 2007);Wolstenholme v. Barteldlo. 11-3767, 2013 WL 2097, at *3 (3d Cir. Jan.
18, 2013). First, the defendant must haverfyesefully directed [its] activities” at the
forum. Burger King Corp. v. Rudzewic471 U.S. 462, 472 (198%ee alsdD’Connor,
496 F.3d at 317 (“what is necessary is kbeeate targeting of #tnforum”). Second, the
litigation must “arise out of or relate to” at least one of those activilieticopteros 466
U.S. at 414. And third, if the prior twequirements are met, a court may consider
whether the exercise of jurisdiction otherwtsgnports with “traditional notions of fair
play and substantial justicelht’| Shoe Co. v. Washingto826 U.S. 310, 320 (1945);
see alsd@’'Connor, 496 F.3d at 317.

In this case, Plaintiff has failed to denstrate that Clark and Sanders purposefully
directed their activities at thed®¢ of New Jersey. No partibfe real estate transaction
was directed at New Jersey. Clark and amdre residents of Florida. The property
being sold was in Florida. Sanders atiged the property in Georgia. Sanders
negotiated the sale of the property with asividual in Georgia. That individual said
that he was representing anonymous buy€tark and Sanders did not learn the identity
of the buyer until they received the closingdments. In the closing documents, the
buyer’'s address was listed as the addrefiseofFlorida property being sold. At no point
did Clark and Sanders know that the buyettieir property resided in New Jersey. And
at no point did Clark and Sanders ever camizate with the buyer. Clark and Sanders
did not otherwise have any connection toMNlersey. Clark anSanders have never
visited New Jersey, they dothmwvn any property in New d&y, they do not have any
bank accounts in New Jersdlyey do not have any businesse New Jersey, they have
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never solicited or advertised for any bussmé New Jersey, and they do not have
designated agents for service of processaw Jersey. Thus, Clark and Sanders did not
deliberately target Newersey in any way.

Plaintiff's arguments to the contrary argpensuasive. First, Plaintiff argues that
Clark and Sanders directly aimed theititmrs conduct at the forum because they
“knowingly sent [a] fraudulent HUD-1 into Newersey.” Compl. { 82This argument is
belied by Plaintiff's own allegations. Accong to the Complaint?laintiff's lawyer,
Gensib, was the one who drafted the HUBRtl the one who knowingly misrepresented
information on the form. Gupl. 11 63-66. The HUD-1 w8ahen “executed by Mineo,”
even though it “falsely and fualulently stated that Mineo tendered in cash $236,568.53
at the time of closing to Defidants Clark and Sanders.” i@pl. {1 41-42. Thus, in spite
of careful drafting, it is clear from tH@omplaint that théraudulent HUD-1 was
fraudulent because of GensilbdaMineo. Clark and Sandemserely received an already-
fraudulent HUD-1, signed it, amdturned it. This is insuffient to show that Clark and
Sanders perpetrated a fraud aimed at New Jersey.

Second, Plaintiff argues that the Coudy exercise personal jurisdiction over
Clark and Sanders because they were patoniminal enterprise and their alleged co-
conspirators are located in New Jersey.aAsnitial matter, th€ourt notes that the
allegations in the Complaintemsufficient to establish th&lark and Sanders were part
of a criminal conspiracy with the other Defenta But this is a non-issue, as the Third
Circuit recently rejected then-conspirator theory of pemsal jurisdiction altogetherSee
LaSala v. Marfin Poplar Bank Pub. Co., Ltd410 F. App’x 474478 (3d Cir. 2011)
(predicting that the New Jersey Supreme Cauauld decline to adopt the co-conspirator
theory of personal jurisdiction andali@ing to adopsuch a theory)ee also Waste
Mgmt., Inc. v. Admiral Ins. Cp138 N.J. 106, 127 (1994¢)urisdiction over one
defendant may not be based ondbévities of another defendant”).

Because Plaintiff failed to demonstrétat Clark and Sanders purposefully
directed their activities at tHgtate of New Jersey, the Cofinds that it lacks personal
jurisdiction over Clark and Sanders. Accaogly, the motions tadismiss are granted.

V. CONCLUSION

For the reasons stated above, Clark amiti&a’s motions to dismiss for lack of
personal jurisdiction ar6RANTED. An appropriate order follows.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: June 25, 2013



