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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

WALDMAN SEAFOOQOD, INC., Civil Action No. 2:12ev-02054SDW-MCA
Plaintiff,
V. : OPINION

MICAL SEAFOOD, INC.
June 24, 2014
Defendant.

MICAL SEAFODD, INC.,

Countertaim Plaintiff,
and

RICARDO TORRES,
Intervenor,
V.

WALDMAN SEAFOOQOD, INC.,

Countertaim Defendantand

DAN WALDMAN,
Third-Party Defendant.

WIGENTON, District Judge

Before this Court is Plaintifi€ounterclaim Defendamaldman Seafood, In¢:Waldman
Seafood”) and ThirdParty Defendant Dan Waldman’s (“Waldman¥otion for Summary
Judgmenpursuant to Fed. R. Civ. P. 56(c). Also before this Court is Defendant and Counterclaim
Plaintiff MiCal Seafood, Inc.’s (“MiCal”) Motion to Dismiss the ComplainThis Court has

jurisdiction pursuant to 28 U.S.C. § 1332. Venue is proper pursuant to 28 U.S.C. § 1391(b). This
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court, having considered the partiesbsussions, decides this matter withoualoargument
pursuant to FedR. of Civ. Pra. 78. For the reasons stated below, Waldman and Waldman
Seafood’s motion ISRANTED. Mical’'s motion to dismisss DENIED.

l. FACTUAL AND PROCEDURAL BACKGROUND

A. Parties

Waldman Seafoodis a New Jersey corporatiowith its principal place of business
Englewood,New Jersey.(Compl. 1) Third-Party Defendant Waldmais an employee of
WaldmanSeafood and citizen ofNew Jersey.(Dkt. No. 7, Answer to Counterclaim aithird-
Party Claims(*Ans. to Countercl) 1 3, 4) WaldmanSeafoodis in the business of buying
seafoodrom fish resellers.(Pl.’s & Third-Party Def.’s Br.(“PIl. Br") 1.)

MiCal is a Horida corporation with a principal place of business in Florigans. to
Countercly 1) Intervenor Ricardo Torres (“Torres”) is the president of MiCal and is a cibizen
Florida. @ns. to Countercf} 2.) MiCal is in thebusiness of wholesale importatiand sale of
seafood products. (Ans. to Counterd]1y2.)

B. Factual Background

On or aboutFebruary 7, 2012WaldmanSeafood’spersonnel distributed anreail to
numerous companies in the fish sales industry inquiring about the availabilitli pféiductdor
sale, including tuna(Pl. & Third-Party Def.’sStatement oUndisputedVateral Facts(“SUF")
1.) Over the nextfew days, WaldmarSeafoodpersonnel andMarc Ruben(*Ruben”), an
independent contractor who is authorized to trade seafood on MiCal's behalf, engaged in
discussionsegarding the sale oedain types of tuna(ld. 11 29.) Ruben antivaldman Seafood
personnel were unable to reach an agreement on p(ide§y 49.) Thereafter on February 9 at

4:40 p.m., Ruben seat“blast” email to WaldmarSeafoodand other MiCal customegeglvising



them thatMiCal was “taking preorder$ on a specific parcel auna product; the blast email
included a description of the tuna, its volume and prid¢ds{(1Q) Waldmanrespondedt 4:44
p.m.via ane-mail stating:

i will take it all

po 125151

thanks

dan
(Id. ¥ 11.) Minutes lateRubenresponded to Waldmasniemail at 4:59 p.mstating:“Done, thank
you, Marc¢ (Id. § 12.) Waldman then responded to Rupas well as copying Jay Molbogot

(“Molbogot”), Vice President of MiCaland Torresstating:

thank you
please send me the pics when you have them taken at the freezer

thanks
dan
(SeeDef.’s Ex. A.)

After the email exchange between Ruben and WaldmMdalbogot sent an amail to
Ruben, in which Waldman and Torres were copiedeaing that Molbogothad alreadyold the
subjecttuna to other customers but would neverthelessat#osome of the tuna to Waldman
(Id.) Molbogot's email also advised that they could discuss the m#ttefollowing morning.
(Id.) The next morningWwaldmane-mailed MiCal employees inquiring about the status of his
order as he had resold a portion of shubjecttuna to Waldman Seafood custoniart Royaé

Trading Company, In¢“Port Royak”) ! in aback to back salgSUF { 19 Waldman andorres

L At various times, both parties identify the Waldman Seafood custontieoesRoyale” and “Port Royal.” In a
certification submitted by an employee of the company, however, hefigeit as “Port Royale."SeeExhibit J to
Declaration of Merrill O'Brien, Ceification of Richard Nicholg¢July 26, 2012) As such, this Court will use the
moniker “Port Royale.”



thenengaged in a series ofneails in which Torres advised Waldman that none of the tuna was
then available for sale to Waldman Seaf@nd that Waldman should give Torres a céBee
Def.’s Ex. A.) Waldman and Torres then had a telephone conversatiorich Wbrres stated that
MiCal could not supply Waldman Seafood with any tuna until further no(@eeDef.’s Ex. D,
Intervenor Ricardo Torres Deposition at 5&8:10 (Feb. 21, 2013). This conversation was
followed by WaldmanTorres and Molbogagxchanging expletivtaden emails. (Def.’s Ex. A.)
In several emails, Waldmarcomplainedhat Torres was a “snake” and claimed thah&édsent
the email stream to numerous othdiCal customers(ld.)

It is undisputed that Waldman Seafood did noenee any of the syéct tuna from MiCal.
(SUF 11 1415; Def.’s Counter Statement of Material Facts $TF’) 11 1719.) As a result,
Waldman Seafood lost $34,900 in profits on the portion of tuna it had contracted to rBsetl to
Royak, and it lost $36,030 on the remainder, for a total of $&3@O00in lost profits. (SUF 11 19
20.)

C. Procedural History

On or about February 22, 2012, Waldnfa@afoodfiled a one-countComplaint in the
Superior Court of New Jersey, Law Division, Bergen Cowatiggingbreach of contracigainst
MiCal. (Dkt. No. 1.) On or about April 5, 201RliCal removedthis matter to the District Court
for the District of New Jersey.Id() On or about May 7, 2012, MiGas countezlaimant and
Torres as an intervenor,filed their counterclains and thirgparty claimsalleging defamation
tortious interference, invasion of priva@and breach of contrdetcount statedlaims against
WaldmanSeafood anthird-party defendariValdman. (Dkt. No. 5.) On or about November 22,
2013,MiCal filed a motion to dismiss plaintiff's complaint with prejudeguing that such relief

was warranted based upon Waldns@afoods spoliation of evidence. (Dkt. No. 63.) On or about



December 16, 2013WaldmanSeafood and Waldmafiled the instantmotion for summary
judgmentbased on thexistenceof a contract antiCal’s subsequent breac¢hereof. (Dkt. No.
70.)
Il. LEGAL STANDARD

Summary Judgment shall be granted “if the movant shows that there is nho genuiree disput
as to any material fact and thovant is entitled to judgment as a matter of lawéd. R. Civ. P.
56(a). A factual dispute is genuine if a reasonable jury could return a Verdice nonmovant
and it is material if, under the substantive law, it would affect the outcome of theSee
Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). The moving party must show that if
the evidentiary material of record wasduced to admissible ielence in court, it would be
insufficient to permit the nonmoving party to carry its burden of prdd&ée Celotex Corp. v.
Catrett 477 U.S. 317, 322-23 (1986).

Once the moving party meets the initial burden, the burden then shifts to the noabmova
who must set forth specific facts showing a genuine issmeaterial factfor trial, and may not
rest upon the mere allegations or denials of its pleadifgse. Shields v. Zuccarjri54 F.3d 476,
481 (3d Cir. 2001).The court may not weigh the evidence aetiermine the truth of the matter
but rather should determine whether there is a genuine issue as to a materi&td¢a&ndersqgn
477 U.S. at 249.In doing so, the court must construe the facts and inferences in “a light most
favorablé to the nonmoving party.Masson v. New Yorker Magazine, Ins01 U.S. 496, 521
(1991). The nonmoving party “must present more than just ‘bare assertions, conclagatipals
or suspicions’ to show the existence of a genuine issBedobnik v. United States Pos&serv,
409 F.3d 584, 34 (3d Cir. 2005) (quotingelotex Corp.477 U.S. at 32%. If the nonmoving

party “fail[s] to make a sufficient showing on an essential element of [ite] wah respect to



which [it] has the burden of proof,” then the movingtpas entitled to judgment as a matter of

law. Celotex Corp.477 U.S. at 323.

1. DISCUSSION
A. Waldman Seafoodand Waldman's Summary Judgment Motion
1. Waldman Seafodd Breach of Contract Claim

Waldman Seafood argues that the undisputed evidence shows thathve@ethed the
contract by failing to furnish the agreed upon tuhat the most basic level, a contract consists of
an offer, acceptance and consideratioBorestar Int'l PTE. Ltd. v. LPBomnt’'ns, Inc, 513 F.
Supp. 2d 107, 11@.N.J. 2007).Under New Jersey law, the Uniform Commercial Code (“UCC”)
governs transactions between merchants for the sale of gbbdl$S.A12A:1-101,et seq The
UCC is “a comprehensive system for determining the rights and duties of buyerslarsdvaé
respet to contracts for the sale of goddsSpring Motors Distribs. v. Ford Motor Ca98 N.J.

555, 565 (1985). Under thd¢CC, “[ a] contract for the sale of goods may be made in any manner
sufficient to show agreement, including conduct by both parties wbadgnize the existence of
such a contract.” N.J.S.A. 12A:2-2041). It further provides that “[u]lnless otherwise
unambiguously indicated. . an offer to make a contract shall be construed as inviting acceptance
in any manner and by any medium reasonable in the circumstamMtdsS . A12A:2-206(1)(a).

Here, the evidence indisputably shows that MiCal made an offer to sell aspgufiof
tuna; Waldman Seafood accepted MiCal’s offer; and MiCal breached the contriactdilyiie to
furnish he specified tunalndeed, at 4:@ p.m., Ruben sent a blastrail to MiCal’s customers,
including Waldman Seafood, announcing that MiCal had certain types of tuna fowkele
MiCal expected to receive Food and Drug Administration clearance the ifojjaay. (SUF

10.) Promptly thereafter at 4:44 p.m., Waldman responded that Waldman Seafood would take it



all the tuna and included a purchase order number in the respomsaie ¢kd. at § 11.) At 4:59
p.m., Ruben responded to Waldmaemail with the following: “Done, thank you, Marc.”Id.
at 1 12.) As such a valid, binding contract was created between Waldman Seafood and MiCal.
See Promotion in Motion, Inc. v. Beeldint Nutrition Corp, 2011 U.S. Dist. LEXIS 145953, #*6
7 (D.N.J. Dec. 20, 2011aff'd 548 Fed. Appx. 47, 49 (3d Cir. 2013) (holding as a matter of law
that purchaserders may be binding contracts).

Importantly, MiCaldoes not dispute th&equence of events. Rather, MiCal argues that
when Waldman replied to Ruben’s confirmatofsnail asking that pictures dfietuna be sent to
him after the pictures were “taken at the freezer,” a condition precedent was created that
conditioned the sale on Waldman Seafood viewing the pictures, and presumably accepting the
quality of the tuna. (Def.’s Br. 5.) MiCal asserts thas tondition precedent creatambiguity
in the contract because it “leave[s] the agreement open to further negotiardhetiuyer views
the pictures because he can insist the pictured product is not up to his subjectivd stgiuiag
him leverage to demand a better price or totally reject the go@dds)’MiCal’s position is wholly
without merit.

“A condition precedent is a fact or event occurring subsequently to the makingliof a va
contract which must exist or occur before there is a right to immediatemarfoe, before there
is a breach of contract duty or before the usual judicial remedies are avaiMlaed Pipeline,
Inc. v. Buena Vista Home Eritimine,, 210 F. Supp. 2d 552, 56R.N.J. 2002) (quotinguburban
Transfer Sery.Inc. v. Beech Holdings, Inc716 F.2d 220, 2225 (3d Cir. 1983)). Under the
UCC, a condition precedens$ createdn aaeptance only wheacceptance isexpresslymade
conditional on assent to the dational or different terms.” N.J.S.A.12A:2-207(1) (emphasis

supplied). While there are not any magic words thegatea condition precedent, the condition



must clearly be expressed amalirts have historically readrmssimilar to“on the condition that,”
“provided, howeveras creatingondition precedest Suburban Trarfer Serv, 716 F.2dat 224;

Hill v Commerce Bancor®010 US.Dist. LEXIS 59988, *15(D.N.J. June 17, 2010). It would
defy logic to find that Waldman'’s requdst pictures created a condition precedéMaldmaris
request for pictures canadter Waldman Seafood had already accepted MiCal's offer to sell the
tuna andhfter Rubens e-mail acknowledging that Waldm&eafoodhad accepted MiCal’offer.
Stated diférently, Waldman'’s request for pictures came after the creation of a valdindi
contract. Nowhere inthe e-mail from Waldmarrequestingicturescan onaeasonably conclude
that Waldman Seafood expressly conditioned its acceptance of MiCal's offéldman Seafood
receiving pictures of the tuna and approving the images contained therein.

Ironically, MiCal tacitly concedes that a condition precedent was not created by
Waldman'’s email requesting pictures. Molgobot, whom MiCal also designated agpeste
submitted a certification in which he states as follows: “In the seafood igdwsken[acceptance
is] ‘subject to’ pictures, there is no agreement until the buyer acceptsctheep because the
grade, i.e. AAA or AA, is completely subjective.” (Def.’s Ex. B, Certificatof Jay Molgobof]

7.) By MiCal's own admission, @ondition precedent is created when the buyer accepts the offer
“subject to” pictures. Here, Waldman Seafood accepted MiGH&s without subjecting it to any
conditions. Subsequent to Waldman Seafood’s acceptance of MiCal's- affier subsequent to
MiCal acknowledging that Waldman Seafood had accepted its-offéaldman Seafood then
requested pictures of the tuna. TherefdNValdmanSeafood accepted MiCal’s offer without
subjecting itsacceptance to any conditions.

MiCal’'s affirmative defenses are equaling unavailing. It asserts foudHemative

defensesounding injnter alia, failure to mitigate damagewant of casiderationjmpossibility,



and unilateral mistake MiCal contends that Waldman Seafofailed to mitigate its damages
when after MiCal informed Waldman Seafood that it would not sell Waldman Seafood tiee enti
amountof agreed upotuna,Waldman SeafootkjectedMiCal’s offer to furnisha portionof the
subject tuna (Def.’s Br. 56.) While it is wellsettled under New Jersey law that the-bosaching
party must take reasonable steps to mitigate his damages, the burden is on tivegbpeaty to
prove that the noioreaching party failed to have done gan. Seating Co. v. Archer Plastics Inc.
2012 US. Dist. LEXIS 99594,*26 (D.N.J. July 18, 2012)g(oting Ingraham v. Trowbridge
Builders 297 N.J. Super. 72, 83 (App. Div. 199Grubbs v. Knoll 376 N.J. Super. 420, 436-37
(App. Div. 2005). Where there is no evidence of the-lm@aching party’s unreasonable failure
to mitigatedamagesthe court may decide the issue on summary judgment Seating Cp2012
U.S.Dist. LEXIS at *27;SempraEnergy Solutions, LLC v. Exec. Campus, LRQ12 U.S. Dist.
LEXIS 18838, *14-15 (D.N.J. Feb. 15, 2012).

MiCal advanceseveralpieces of evidence in arguing that Waldman Seafood failed to
mitigate damages. First, MiCal points to a February 9, 2ahaikfrom Molbogot to Waldman
wherein Molbogot informs Waldman that although the subject tuna was committed tor anothe
customer, Molbogot would allocate some of the tuna to Waldman Seafood. (Bef.A)
Second, MiCapoints to a conversation Torres and Waldman had on the morning of February 10
in which Torres informed Waldman that he was no& position to provide Waldman Seafood
with any of the subject tu@ecausdorres was not certain how much of the tuna wasnaited
to another customerSéeDef.’s EX. D, Intervenor Ricardo Torres Depositian56:6-57:10(Feb.

21, 2013)(“Torres Dep.”)) Contrary to MiCal's contention§iowever,the evidence of record
shows that MiCal cannot sustain its burden of proviagWaldman Seafoodnreasonablfailed

to mitigate its damages. On the mornidd~ebruary 10, Waldman inquired as to tomtract’s



status and advised that he had already resold the subject tuna orelbadk sale. Def.’s Ex.
A.; Pl’s Ex. A) Torres responded that the “product was committed” and that he was sorry for the
mistake. Pl.’s Ex. A) Waldman replied asking how much of the subject henaould receive
to “save face” with his customerld() Torres advised Waldman that MiCaluld provide “none”
at the moment and instructed Waldman to call hieh) Waldmarthenimplored Torres to furnish
“at least half” so Waldman Seafood could “save face with [its] customigt.) Ih the followup
phone conversation, Torres confirmed that MiCal was not in a position to provide Waldman
Seafood with any tuna pending input from Molbof¢BeeDef.’s Ex. D, Torres Depat 57:310.)
Thereatfter, the business relationship terminated with mutual assurariddgdbleand Waldman
Seafood would never conduct businesth each otheagain. SeePl.’'s Ex. A.) Accordingly,
MiCal's position that Waldman Seafood unreasonably failed to mitigate its gganlacks
evidentiarysupport. Waldman made several attempts to purchase some portion of the subject tuna
from MiCal andbeseeched MiCal to furnish at least half so Waldman could save face with its
customer.As such, MiCal’'s argument that Waldman Seafood unreasonably failed tateitsg)
damages is unavailingzinally, with respect taMiCal’s remaining affirmative defensgis Court
has considered them and concludes that they are without merit.

In sum, it is beyond dispute that Waldman Seafood and MiCal entered into a binding
contact and that MiCal breached the contractherefore,Waldman Seafood’snotion for
summary judgmertn its breach of contract claiim granted.

2. MiCal's Counterclaims

MiCal andor Torres, as an intervening party, asdedr counterclaims sounding in

defamation, tortious inference with business relationships, invasion of privacy, emgn@ac

2 |t should be noted that during deposition, Molbogot testified that although ampateky 40% of thesubject tuna
was unallocated, MiCal would not have sold the entire unallocated partivaldman Seafood.

10



stated/breach of contraagainst Waldman Seafood dodwWaldman, individually. (Dkt. No5.)
Based on the evidence of record, their counterclaimsarsustainable.
a. Invasion of Privacy Counterclaim

Torres alleges that Waldman’s publication of themail exchange in which Waldman
referred toTorres as a “snake” “invaded Mr. Torres’s privacy because it exposed lairfaise
light to thirdparties andbecause it exposed his private affairs to third parties who had no legitimate
interest in learning of the affairs and who, as reasonable third parbes] ¥ind the matter
offensive.” (Dkt. No. 5, Answer and Counterclaim 9§ R8lorres alleges that “[a]s a proximate
result of the . . . publication, [he] has suffered loss of reputation, shame, mortificatiomuaynd i
all to his damage.”Id. 1 32.) In opposition to the summary judgment motion, Torres argues that
Waldman fadely accused him of being a snake and then published the falsehood to an unknown
number of merchants in the seafood industry, which caused great harm to Toak's. BiD7.)
Notably, Torres does not cite to any evidence to prove his counterclaimniply snakes
unsupported argumentsld.(

Under New Jersey law, “a cause of action existsifigasions of privacy involving
‘publicity that unreasonably places the other in a false light before the gubRomaine v.
Kallinger, 109 N.J. 282, 2996 (1988) (citations omitted). In order to prove false light, the
claimant must show the following two elementg1)‘the false light in which the other was placed
would be highly ffensive to a reasonable person’; and (B¢ ‘actor had knowledge of orted in
reckless disregard as to the falsity of the publicized matter and the falsi ghich the other
would be placed.”Leang v. Jersey City Bd. of EQut98 N.J. 557, 589 (200@itation omitted).

As is evident from the tort’s elements,ftamdamental requirement of the false light tort is that the

disputed publicity be in fact false, or efsg least have the capacity to give rise to a false public

11



impression as to the plaintiff.””Romaine 109 N.J. at 294 (citation omitted). In analyzing th
alleged commission of the false light tort, the court’s first duty is to determinéhevhine
objectionable matter is highly offensive to a reasonable perfhnat 295. “In makinghis
determination, the court ‘should not consider words or elements in isolation, but should view them
in the context of the whole article to determine if theystitute an invasion of privacy."ld.
When the entire context of the Waldman/Torres exchange is examined, it becomentappar
Torres cannot satisfy the &a light elements. As a threshold matter, a reasonable person would
not consider Waldman’s “snake” comments highly offensive. Indeed, the uradispritience
shows that Waldman forwarded thenail string containing the snake comments to its customer,
Pat Royale, to further explain why Waldman Seafood was unable to fulfill its ctmataduties
to Port Royale after Port Royale inquired as to why MiCal had refused tofaineisufect tuna
to Waldman Seafood.SeeExhibit J to Declaration of Merrill ®rien, Certification of Richard
Nichols 11 36 (July 26, 2012(“Nichols Cert.”).) As such, a reasonable person would understand
thesnake comments were in reference to Torres and Midlse to abide by their contract with
Waldman Seafood, which resulted in Waldman Seafood failing to abide by its contraPow
Royale. In fact, Port Royale has confirmed that the allegedly tortious aushché not affect Port
Royale’s willingnesdo continue to do business with MiCalld.j Accordingly, a reasonable
person would not find Waldman’s snake comments highly offensiveY\aatdmans summary
judgment motion with respect to the false light counterclaim is granted.
b. RemainingCounteclaims

MiCal and Torres’s remaining counterclaims sound in defamation, tortiousniefeivith

business relationships, and account stated/breach of contracpposition to Waldman and

Waldman Seafood’s summary judgment, MiCal and Torres did not aehaamncevidence that

12



support these counterclaims. In fact, MiCal and Torres do not even address theselagust
in their opposition brief. Yee generallyDef.’s Opp.Br.) As such, these counterclaims warrant
little comment.

UnderNew Jerseyaw, in order to state a cause of action for defamation, the plaintiff must
prove “(1) that the defendant made a defamatory statement of fact; (2ymiogcthe plaintiff;

(3) which was false; (4) which was communicated to persons othehthplaintiff; and (5) fault.”

Taj Mahal Travel, Inc. v. Delta Airlines, Incl64 F.3d 186, 189 (3d Cir. 1998)A defamatory
staement is one that is false andjurious to the reputation of another exposes another person

to ‘hatred, contempt or ridiculeor subjects another person ‘@ lossof the good will and
confidence’in which he or she is held by othérscRomaine 109 N.J. at 289A threshold issue

that must be decided by the courtwghether the statement at issue is reasonably susceptible of a
defamatory meaning.’ld. at 290 In making this determination, tlewurt must look to the “fair

and natural meaning which will be given it by reasonable persons of ordindhgemnige” and
examine the publication as a whatethecontextused Id.

Similar to the analysisuprg a reasonable person would not consider Waldman’s “snake”
comments as defamatory and would not ascribe a defamatory meaning to the comiment
evidence of record shows thiie allegedly defamatory comments were published to only one
recipient, who confirms thahe publication did not result in him viewing MiCal or Torres with
hatred, contempt or ridicule as evidenced by his continued willingness to conduct budimess w
MiCal. Furthermorethe term*“snake” is colloquially used to refer to an untrustworthy or
deceptive person. A reasonable person would understand how Waldman reached that opinion of
Torres lased on theomments’context. See Ward v. Zelikovsk$36 N.J. 516, 5281 (1994)

(stating statements of opinion and name-calling are not defamatory). Accoytlifadtyman and

13



Waldman Seafodd summary judgment motion is granted on MiCal and Torres’s defamation
claim.

Next, a plaintiff can establish a tmus interference with business relationships cause of
action by showing the following elemen(%) they had some reasonable expectation of economic
advantge; (2) the defendantsictions were malicious in the sense that the harm was inflicted
intentiondly and without justification or excuse; (3) the interference caused the lo#ge of
prospective gain or there was a reasonable probability that the plaintiff wouldbtauweed the
anticipated economic benefit, and (4) the injury caused the plaintifaglanPrinting Mart-
Morristown v. Sharp Elecs. Cordl16 N.J. 739, 751-52 (1989).

The tortious interference counterclaiests solely on Waldman'’s distributiontbée-mail
stringwhereinhe makes the snake commenitfere is simply no evidence, however, that MiCal
lost any business or was otherwise harmed by Waldman'’s distribution ointlaé string. As
repeatedly reiterateduprg the only MiCal customer that received thenail string remains
commited to conducting business with MiCal. In short, MiCal has fallen woefully short of
advancing enough evidence to show that it can establish its tortious interferenezctanmtat
trial. Accordingly, Waldman and Waldman Seafood’s summary judgment motiomiedj@
the tortious interferenasounterclaim.

Finally, MiCal has failed to produce any evidenceopposition to the instant summary
judgment motion thasupportgts accounted stated/breach of contract countercldhCal did
not advance any evidence demoaishgthat Waldman Seafood breachedontractvith it or that
Waldman Seafood is in arrears to it. Therefore, Waldman’s Seafood sufoahgiment motion
is granted.

B. MiCal's Motion to Dismiss

14



MiCal's motion to dismiss is rooted in its position that Waldman Seafood is guilty of
spoliation of evidence by Waldman Seafood’s failure to produce telephone aina#direcords
evidencing Waldman’s communicationsth Port Royale. (Defs Br. £6.) MiCal argues that
Waldman Seafood’s breach of contract claim should be dismissed because ratialipsta of
Waldman Seafood’s damagaethe loss profits it allegedly suffereah the backto-back saleof
a portion of the subject tuna to Port Royale. 8.) MiCal argues that Waldman Seafood’s failure
to produce the records despite its document production demands and a discovery ordeg requir
production of the records warrant dismissal of the ComplaBee generallyDef.’s Br.)

The draconian redf MiCal seeks is unwarranted. District courts in this circuit enjoy wide
discretion to issue sanctions for a party’s failure to comply with discoverysorlier. Sims 788
F.2d 954, 957 (3d Cir. 198&ed. R. Civ. P37(b)(2). Waldman Seafood produced the telephone
and email records that it had in its possessidrhe evidence shows that the demandeadagls
were deleted ithenormal course of Waldman Seafood’s business operations. @pp'8r. 11-

14.) Additionally,MiCal deposed Waldman Seafood’s information technology consultant who
confirmed that Waldman’s computgihard drive crashed, which prevented Waldman Seafood
from preservinghe subject-enails. (d.2.) Moreover, a representative of Port Royale submitted
a certification confirming that Port Royale and Waldman Seafood had enteretenbackto-

back contract. MiCal was free subpoena Port Royale’s records or depose the Port Royale
representative to further solicit information regardihg backto-back contract Furthermore,
MiCal's assertion that the Port Royale contract is essential to Wal@Beafood's proof of
damages is unavailing as Waldman Seafood can establish damagestiegabsence of the Port

Royale contract. Indeed, the undisputed ewdedemonstrates that Waldman Seafood is a

15



“volume seller with virtually unlimited ability to sell tuna to its numerous customeiSUF({
16.) Therefore, MiCal’s motion to dismiss is denied.

V. CONCLUSION

In conclusion, the evidence of record shows t&tldman Seafab and MiCal had a
contract forthe sale of specified tuna; MiCal breached the contract by its failure to fulheish
specified tuna; and Waldman Seafood suffered damages as a result of MiCahs breaefore,
this CourtGRANTS Waldman Seafoodnd Waldmats summary judgment ation. MiCal’s
counterclaims arBISMISSED. Further, MiCal's motion to dismiss BENIED.

s/ Susan D. Wigenton, U.S.D.J.

Orig: Clerk
Cc Madeline Cox Arleo, U.S.M.J.
Parties
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