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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

GALVASTER LEONARD,

Plaintiff, Civ. N0.12-2459 (WJM)

V. OPINION

UNITED STATESOF AMERICA

Defendant.

WILLIAM J. MARTINI, U.SD.J.:

This matter comes befotiee Court orDefendantUnited States of
America’smotion to dismisgor lack of subject matter jurisdiction, pursuant to
Federal Rule of Civil Procedufe(b)(l). Defendant’s motion is unopposeBor
the reasons set forth belpf@efendaris motion iSGRANTED.

I. BACKGROUND

In his pleadingPlaintiff Galvaster Leonard asserts that he was injured in a
car accidenon March 28, 201,0and that said accident was causedddirey S.
Delgado’s careless and negligent operatioBelfjado’sown vehicle(Plairtiff’s
“Tort Claims”). On March 16, 20Q, Plaintiff brought this action againBelgado
in New Jersey state court.

Thereafter, on April 24, 2012, Defendant certified fhalgado is an

employee of Immigration and Customs Service (“IGEf)dwas actingwithin the
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scope of his employment as an employee of the United Siaties time of the
accident (Gov't Br. 2, ECF No. 2; James B. Clark Cert. of Scope of
Employment, ECF No.-2.) Accordingly, it is Defendant’s contention thhet
Federal Tort Clems Act (“FTCA”), 28 U.S.C. 88 134&@671-80, governs
Plaintiff's Tort Qaims*

On April 26, 2012, the United States of America substituted itself as the
party defendanpursuant to 28 U.S.C. § 2679(d{{2nd removed this matter to
district court pursudrto 28 U.S.C. § 1346(5).Plaintiff did not object to this

removal or substitutionThereafter, Defendant filed the present motion to dismiss

! Claims against the United States are cognizable under the FTCA if #efl pagainst the United States, (2) for
money damages, (3) for injury or loss of property, (4) caused by the ewghigwrongful act or omission of any
employee of the federal government, (5) while acting within the scohe @mployee's office or grloyment, (6)
under circumstances where the United States, if a private person, wedidble to the claimant in accordance with
the law of the place where the act or omission occubBedtsch v. United State87 F.3d 1080, 1091 (3d Cir.1995)
(citing 28 U.S.C. § 1346(b)

228 U.S.C. § 2679(d)(2) states, in pertinent part, that:

Upon certification by the Attorney General that the defendant emplegs@cting within the scope of his
office or employment at the time of the incident out of which therckaiose, any civil action . . . in a State
court shall be removed without bond at any time before trial by the Ayt@raeral to the district court of
the United States . . . Such action or proceeding shall be deemed to be an actoeetfipg brought
against the United States under the provisions of this title . . . and the Stated shall be substituted as
the party defendant. This certification of the Attorney General shatlesively establish scope of office
or employment for purposes of rewal.

328 U.S.C.A. § 1346(b) states, in pertinent part, that:

the district courts . . . shall have exclusive jurisdiction of civil actionsl@ims against the United States,
for money damages, accruing on and after January 1, 1945, for injury of fosperty, or personal injury
or death caused by the negligent or wrongful act or omission of any emmlbiree Government while
acting within the scope of his office or employment, under circurostawhere the United States, if a
private person, would be liable to the claimant in accordance with the léw pface where the act or
omission occurred.



pursuant to Federal Rule of Civil Procedure 12(b)(1), which Plaintiff has also
failed to oppose

1. DISCUSSION

a. Rule 12(b)(1)

A motion made under Rule 12(b)(1) argues thsissal is propdrecause
the court lacks subject matter jurisdictieni.e., that the court lackthe authority
to consider the attacked clairfiobin v. United Stated70 F. Supp. 2d 47475
76 (D.N.J. 2001) A Rule 12(b)(1) motion may challenge subject matter
jurisdiction based upon the face of the complaint or upon its underlying facts.
Common Cause of Pa. v. Pennsylvabia8 F.3d 249, 257 (3d Cir. 2009). Where,
as here, the motion concerns the existence of subject matter jurisdiction in fact,
then the court may consider affidavits and other relevant evidence outside of the
pleadings.Berardi v. Swanson Mem’l Lodge No. 48 of Fraternal Order of Pplice
920 F.2d 198, 200 (3d Cir. 1900

In support of its presemule 12(b)(1) motion to dismiss, Defendant asserts
thatunder the FTCAPIaintiff must firstexhaustertainadministrative remedies
prior to bringing suifor his Tort Claimsand that because Plaintiff has failed to do

so,the Court is without subject matter jurisdiction to hear this matter.



b. TheFederal Tort ClaimsAct

Generally, claims against the United States are barred lopttene of
sovereign immunity United States v. White Mountain Apache Trib&7 U.S.
465, 472 (2003)nited States v. Mitchel45 U.S. 535, 538 (1980kh’g den'd
446 U.S. 992 Although the United States can waive sovereign immuiritihe
absence of suchwaaiver,a court must dismissclaim against the United States
for lack of subjectatter jurisdiction.Id.; White-Squire v. U.S. Postal Service
592 F.3d 453, 456 (3d Ci2010). TheFTCA is one suchvaiver of federal
sovereign immunity White-Squireat456. The following observations about the
FTCA bear on the present motion:

First, the FTCAprovides the exclusive remedy for tort claims against the
United States28 U.S.C. § 2679(a);

Second federal dstrict courts have exclusive jurisdiction ovawsuits
arising under the FTCASantos v. United Statgs59 F.3d 189, 193 (3dir. 2009)
(citing 28 U.S.C. § 1346(b

Third, pursuant tahe FTCA, the United Statelsas waivedts sovereign
immunity for harms caused hyegligert actscommittedby federal employeas

the course of their employmefiETCA Employee Negligence Ssi). See

White-Squire 592 F.3d at 456; 28 U.S.C. § 1346(b)(1);



Fourth as a prerequisit® bringing an FTCA Employee Negligence Snit
district court, aclaimant musfirst present that claim in writing to the appropriate
federal agencyand have that agency deny his claim (the “Administrative
Exhaustion Requiremesij. SeeKozel v. Dunng678 F. Supp. 450, 452 (D.N.J.
1988)(citing 28 U.S.C882401(b) 2675(a); and,

Eifth, if a claimant fails to comply witlthe Administrative Exhaustion
Requiremets, the United States has not waived sovereign immunity, and the Court
will be without subject mattgurisdiction to consideraclaimant’'s FTCAsuit Id.
Thus, he Administrative Exhaustion Requirements ajfarisdictional prerequisite
to asuit in thedistrict court. Deutsch v. United State87 F.3d1080, 10913d Cir.
1995)

c. Application of these Principlesto the Present M otion

In response to Plaintiff's Tort Claim against Jeffrey S. Delgado, Defendant
has certified that Delgado was operatmgmotor vehicle during the course of his
employment with the United States, and thus, that the FTCA governs Plaintiff's
Tort Clainms. The Court has been presented with no basis to question that
assertion.Thus, Plaintiff can only bring this suit in federal district coarigican
only do so if he has met the Administrative Exhaustion Requirements, which
include Plaintifffirst filing a claim in writing with the appropriate federal agency

in this case, ICE.



On the record before the Court, Plaintiff has fatedo this. SeeAff. Of
Scott A. Whitted, Deputy Chief, ICE District Court Litigation Division for the
Office of the Principal Legal AdvispR5, 2012, ECF No.-3 (Whitted avers that
he personally searched the database for all administrative FTCA dlaiths
against ICE and found no record of any administrative FTCA claims filed by or on
behalf of Galvaster LeonagrdAnd sincePlaintiff's failure to comply with the
Administrative Exhaustion Requiremeidsa jurisdictional bar t®laintiff bringing
asuit under the FTCADefendant’s motion to dismiss for lack of subject matter
jurisdiction will beGRANTED.

[11. CONCLUSION

For the reasons stated above, Deferid&tile 12(b)() motionto dismiss
for lack of subjecmatter jurisditionis GRANTED. An appropriate order

follows.

/sMWilliam J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: December 4, 2012.



