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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

E.K.,
Plaintiffs, Civ.No. 12-2464(ES)
OPINION

LINDSEY M. MASSARO, ET AL.,

Defendants.

Appearances by:

MARTIN MELODY LLC

By: Eugene Melody, Esg.
Sycamore Commons

44 Sycamore Avenue, Suite 3A
Little Silver, New Jersey 07739

Attorney for Plaintiff
HILL WALLACK LLP
By: Jeffrey Shanaberger, Esq.
202 Carnegie Center
Princeton, NJ 08543

Attorneys for Defendants Frankford Board of Education, Monica Orr, and Braden
Hirsch

DEBEVOISE, Senior District Judge

This matter arises out of an illegal seiugationship between Plaintiff E.K. and
Defendant Lindsey Massaro. On April 26, 201X .Hiled a Complaint against Defendants

Massaro, Monica Orr, Braden Hits and the Frankford Board BHucation (“the Board”) (Orr,
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Hirsch, and the Board are colle&ly referred to as the “BOBefendants”), asserting claims
under 42 U.S.C. 88 1983 and 1988, for violatiohthe Fourth, Fth, and Fourteenth
Amendments to the United States Constitution; Title IX, 20 U.S.C. § 1681 et seq.; the New
Jersey Law Against Discrimitian (“NJLAD”) N.J.S.A. 10:5-1et seq.; various unspecified
provisions of New Jersey State Law; specifioyisions of New Jersey State Law requiring
boards of education to establigblicies to stop child abusen@against Ms. Massaro alone for
intentional infliction ofemotional distress. The Comjplasought an order requiring BOE
Defendants to conduct “psychological evaluationsof proposed student teachers prior to
permitting students to participate in a clinicaldgnt-teaching or similar clinical experience,”
compensatory and punitive damages, and attorney’s fees.

On June 11, 2012, BOE Defendants moved to dismiss the Complaint, pursuant to Federal
Rule of Civil Procedure 12J(6). In opposing the motion, &htiff simultaneously filed a
Motion to Amend the Complaint, along wittpeoposed Amended Complaint. BOE Defendants
opposed Plaintiff's Motion to Amend the Complaint. On December 19, 2012, the Court held a
status conference at which Pl#dinagreed to withdraw the Motion to Amend the Complaint and
re-file that Motion with a new proposed Amendedmplaint. Thus, the Court entered an Order
dismissing Plaintiff's Motion to Amend the Complaint without prejudice.

Plaintiff now moves to amend the Complamiysuant to Federal Rule of Civil Procedure
15. In doing so, he names additional Defartslaincluding Centenary College, Maryanne
Pratschler, John Sandri, Jdfialcowitz, Jane Gardner|igabeth Abruzzo-Narducci, John
Hansen, Greg Symons, and Dennis DeGroatsatsiforth additionakicts in support of his

claims.



The proposed Amended Complaint sets forthftllowing causes ddction: (1) against
Massaro, BOE Defendants, Fialcowitz, anddbar for various constitutional violations,
pursuant to Section 1983; (2) agstiMassaro and BOE DefendantsVmlations ofTitle IX; (3)
against all Defendants for criminal sexus$éault under N.J.S.A. 2C:14-2, and criminally
endangering the welfare ofchild under N.J.S.A. 2C:24-44) against Massaro and BOE
Defendants for assault, battery, and actsfioéial misconduct; (5) against Massaro for
violations of her legal duty of care to Plaihtinder New Jersey Law; (6) against Massaro for
intentional infliction of emotional distress;)(&gainst all Defendantexcept Massaro, for
negligent supervision; j&gainst Centenary College for ngght supervision; (9) against BOE
Defendants for negligent hiring and retention; (10) against BOE Defendants for failing to
establish certain policies and prouesk to detect and prevent agaitsld abuse, in violation of
various provisions of New Jersey law; (11pept Centenary College, Pratscher, and Sandri for
similarly failing to establish certain policies apebcedures to detect and prevent against child
abuse, and for failing to supervise Massara asident-teacher; (1apainst Massaro, BOE
Defendants, Fialcowitz, Gardneékbruzzo, DeGroat, Hansen, and Symons for violations of the
NJLAD; (14) against unnamed mental healtbfessionals for unspedd violations of New
Jersey law; and (15) againsti@aer, Fialcowitz, Ms. Orr for flure to supervise Massaro in
violation N.J.A.C. 6A:9-10.3.

For the reasons set forth below, Pldiis Motion to Amend the Complaint is
GRANTED in part and DENIED in part.

l. BACKGROUND

1 The proposed Amended Complaint withdsaavprior cause of action against all
Defendants for violation of New Jersey’s Child Sexual Abuse Act.



In January 2009, Massaro was a studefesitenary College where she was pursuing a
degree in education. In orderreceive that degree, Massavas required to serve for a
semester as a Student-Teacher at a local schibols, she was assigned as a Student-Teacher to
the Board, which, in turn, placed her ir thrankford Township Elementary School
(“Frankford”).

E.K. was an eighth-grade studet~rankford at the santiene that Massaro was serving
there as Student-Teacher. In addition, E.Knalieel a special education class that was taught by
Massaro under supervision. ing their overlap at Frankford, Massaro pursued a sexual
relationship with E.K. In doing so, she gawr telephone number émother student at the
school, who gave it to another statlevho then gave it to E.K.

On one occasion, she followed E.K. to gymss and watched him participate. Massaro
also took E.K. to her house where thad sexual intercourse in her bedroor®n another
occasion, Massaro “kissed E.K. . . . in the sclpaoking lot,” and “performed oral sex on E.K.
in the same school parking lot(Proposed Amend. Compl. 11 3#). On yet another occasion,
Massaro wrote E.K. a love note.

In February 2009, E.K.’s mother suspecteat Mdassaro and her son were in a sexual
relationship. Consequently, sbentacted Orr, Frankford’s pringal, to voice her concern. Orr
told E.K.’s mother that she would “check intd’it (Id. § 29.) However, neither Orr nor anyone
else from Frankford or the Board followed uiwe.K’s mother. To be sure, Massaro’s and

E.K.’s sexual relationship continuedeafE.K.’s mother voiced her concern.

20n one occasion, another male studemrankford waited irthe bathroom of
Massaro’s bedroom while MassamdeE.K. had sexual intercourse.



Sometime thereafter, Massaro was remd¥exnn the eighth grade class setting and
placed . . . in the fifth grade class settingld.  48.) Howeveter and E.K’s sexual
relationship continued. E.K.'s gants then complained to lawfercement, which resulted in
Massaro’s arrest on March 30, 2009. Orr then coedaeétK.’'s mother and explained that E.K.
“could not attend school because it was causingipliem in the classroom because of what had
happened with [Massaro].”_(I1d. 1 50.) “E.K. neveceived any home tu®or other scholastic
assistance for the remaining part of that year.” (ld.)

On June 2, 2009, Abruzzo, a teacher at Fradkfrafted an email to an unspecified
recipient, stating that ““My sextiabuse seminar last night was limg. Actually, | experienced
some Catholic guilt in realizingist how many ‘warning signs’ Lindy gave off. Oh well . ..
now, at least | know for the ture.” (Id. 1 32.)

On February 14, 2011, in New Jersey Supetiourt, Massaro pleaded guilty to sexual
assault and was sentenced to three yegrgsan, lifetime probation, lifetime membership on
the sex offender registry, and loss of any andealthing certificates andetability to work with
children.

. DISCUSSION

Plaintiff now moves to amend the Complaintrguant to Federal Rule of Civil Procedure
15. In doing so, they argue that (1) the prepb&mended Complaint sets forth facts showing
that Defendants had actual notice of MassamsEK.'s sexual relationship to sustain claims
under Section 1983 and Title IX; (2) the New JerBest Claims Act does not bar liability for
negligent hiring or supervision in the face ofeanployee’s criminal owillful conduct; and (3)
the NJLAD provides a cause of action againdeDédants for sexual harassment of a public

school student.



BOE Defendants oppose portions of the motioguing that Plaintiff (1) fails to allege
any facts to support a claim under Section 1983 prenoisedfailure to train or supervise; (2) as
a matter of law, cannot assert claims agamdividuals under Title IX(3) cannot assert tort
claims under a theory of respondeat supericabse that theory is barred by the New Jersey
Tort Claims Act; (4) fails to allege negligence as to all Defendants; and (5) fails to show how
BOE Defendants engaged in discriminatory conduct to sustain a claim under the NJLAD.

A. Standard of Review

In general, “leave [to amend a pleading] should be ‘freely given when justice so

requires.” Winer Family Trust v. Queeb03 F.3d 319, 330 (3d Cir. 2007) (quoting Fed. R.

Civ. P. 15(a)). However, “a District Cdunay deny leave to amend on the grounds that
amendment would cause undue delay or prejudicat amendment would be futile.” Id. at
331-32 (quotation omitted). “[Ajn amendment would be futile when the complaint, as amended,

would fail to state a claim upon which relief coblel granted.”_In re NAHC, Inc. Secs. Litig.,

306 F.3d 1314, 1332 (3d Cir. 2002) (quotation omitted). Accordingly, the allegations in the
complaint must be sufficient to “state a clainrétief that is plausible on its face.” Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 570 (2007). “Tbistrict Court determines futility by taking

all pleaded allegations as truedaviewing them in a light mostvarable to the plaintiff.”_Winer
Family Trust, 503 F.3d at 331.
A. Claims under Section 1983

Section 1983 provides that “[e]very persohayunder color of any statute, ordinance,

regulation, custom, or usage, of any State orifbeyror the District of Columbia, subjects, or

3 BOE Defendants also argue that Plaintiffshstate E.K.’s full name in any Amended
Complaint because E.K. was no longer a mindihatime the original Complaint was filed.
Plaintiff has agreed to do so.



causes to be subjected, any citizen of the UrStates or other person within the jurisdiction
thereof to the deprivation of any rights, préges, or immunities secured by the Constitution and
laws, shall be liable to the party injured ination at law, suit inguity, or other proper
proceeding for redress.” 42 U.S.C. § 1983.

Section 1983 does not create substantivesjghther “it provides only remedies for
deprivations of rights established elsewhere in the Constitution or federal laws.” Kneip v.
Tedder, 95 F.3d 1199, 1204 (3d Cir. 1996). In otdesstablish a claim under Section 1983, a
plaintiff must show that (1) the conductnaplained of was committed by a person acting under
color of state law; and (2) tleenduct deprived the plaintifff his rights, privileges, or

immunities secured by the Constitution or laafshe United States. Powell v. Ridd&9 F.3d

387, 400 (3d Cir.1999).

The proposed Amended Complaint set$if@ cause of action under Section 1983
against Massaro, BOE Defendants, Fialcowitwl @ardner for violations of the Due Process
Clause of the Fourteenth Amendment to the United States Constftufibere is no dispute
that, as a Student-Teacher at Frankford, Mss9deo’s sexual relations with E.K. amounts to
state action in violation of E.K.'s Due PraseRights under the Foagnth Amendment. _See

Stoneking v. Bradford Area Sch. Dist., 882 F72d, 727 (3d Cir. 1989) (“Reasonable officials

would have understood the ‘contours’ of a student's right to bodily integrity, under the Due

Process Clause, to encompass a student'stoifpet free from sexual assaults by his or her

4Within Plaintiff's cause of action undee&ion 1983 are references to deprivation of
E.K.’s due process rights in violation of theufth and Fifth Amendments to the United States
Constitution. However, there are no allegatismggesting an unlawful search or seizure under
the Fourth Amendment, see Katz v. Unitedt&, 389 U.S. 347, 350967), or federal action
that implicates the Due Process Clause efRiith Amendment, see Mallory v. Hogan, 378 U.S.
1, 26 (1964). Consequently, to the extentrRitliseeks to assert claims under Section 1983
based on violations of the Fourth and Fiimendments, those claims are dismissed with
prejudice.




teachers.”). However, BOE Defendants contvad (1) the proposed Amended Complaint fails
to allege any facts indicatin@bility under Sectia 1983 against the Board or any individual
Defendant, except Massaro; (2) the individualdddants cannot be sued in their official
capacities under Section 1983; and (3) Plaintiffincd seek punitive damages in this case under
Section 1983.

i Claims against the I ndividual Defendants

To hold an individual liable under Section 19B&intiff must showthat the individual

had “personal involvement in the alleged wrorgdaility cannot be preidated solely on the

operation ofespondeat superior.” Atkinson v. Taylor, 316 F.3d 257, 270 (3d Cir. 2003)

(quoting_Rhode v. Delarciprete, 845 F.2d 1195, 1(3a7Cir. 1988)). “Personal involvement

can be shown through allegations of personaiction or of actual knowtlye or acquiescence.”
Id.

The proposed Amended Complaint clearly shawdividual liability on the part of
Massaro, who personally sexually assaulted EKd, Orr, who was informed by E.K.'s mother
that her son was in a sexudhatenship with Massaro. Howewet fails to show personal
involvement on the part of amther individual Defendant. dieed, there are no allegations
whatsoever tending to show any personggation, actual knowlige, or acquiescenée.
Accordingly, Plaintiff's claims under Sectid®83 against the individual Defendants in this

matter, except those against$daro and Orr, are dismissed.

SWhile the proposed Amended Complaint refieess an email written by Abruzzo stating
that her sexual harassment seminar made hizega retrospect, that Ms. Massaro had given
off a number of warning signs, that seni took place after M&lassaro’s arrest.

Consequently, that allegation does natugibly suggest that Abruzzo had actual
contemporaneous knowledge that Massaroseasally assaulting E.K and cannot serve to
sustain a claim of individuidiability under Section 1983.



ii. Claims Against the Board

The proposed Amended Complaint asseeistiBn 1983 claims against the Board based
on (1) the failure to supervise Massaro’s activit(@3;the failure to adopt policies to ferret out
and respond to sexual abuse;8jpetuating a policy or custom whereby instances of sexual
abuse are not investigated and dealt withti{d)failure to train Student-Teachers and other
Board employees to combat sexual harassment=rbntinuing to allow Massaro to serve as a
Student-Teacher at Frankford, even after disengeahat she had sexupldssaulted E.K.

As set forth below, the proposed AmendedPiint fails to seforth a policy, custom,
or failure to train under Seot 1983. Consequently, Plaintgftlaim against the Board under
Section 1983 is dismisséd.

a. The Board’s Policy or Custom

In contrast to the concept widividual liability, a localgovernment entityincluding a
school board, may be held liable under Sect@831for a constitutional violation if the violation
occurred as a result of a polioy custom established or approved by that entity. C.H. v. Oliva,

226 F.3d 198, 202 (3d Cir. 2000) (citiMpnell v. Dep’t of Soc. Ses: Of City of New York,

436 U.S. 658 (1978)). The policy or custom nmalsb have been the proximate cause of the

constitutional violation._Beck v. City d&ittsburgh, 89 F.3d 966, 972 (3d Cir. 1996). “If the

policy or custom does not facially violate fealdaw, causation can be established only by

demonstrating that the municipadtion was taken with deliberatedifference as to its known or

¢ Dismissal of Plaintiff’'s Section 1983asin against the Board renders moot BOE
Defendants’ contention that Pidiiff cannot seek punitive damagiesm the Board. It further
bars Plaintiff’'s ability to press claim undee@ion 1983 against individiliDefendants in their
official capacities._See Kentucky v. Grahati3 U.S. 159, 165 (1985) (Lawsuits against a
public employee in his or her official capacity “generally representamdyher way of pleading
an action against an entity of which an cdfi is an agent.” (quation omitted)).

9



obvious consequences. . . . A showing of simpleven heightened negligence will not suffice.”

Chambers v. Sch. Dist. of Philadeig, 587 F.3d 176, 193 (3d Cir. 2009).

In the context of municipal liabilitynder Section 1983, a pofics an “official
proclamation, policy, or edict” made by “a deciswaker with final authority” to do so. Beck,
89 F.3d at 971 (internal quotationsdecitations omitted). In contrast, a custom is “a course of
conduct . . . though not authorized by law . haf} is so permanemnind well-settled as to
virtually constitute law.”_Id. A custom “maglso be established by evidence of knowledge and

acquiescence.”_ld.

In Natale v. Camden County CoFacility, 318 F.3d 575 (3d Cir. 20Q3)e Court of
Appeals discussed three categories of munliepgloyee conduct that may be found to be the
result of a policy or custom of the municigeitity employer, thereby rendering the entity liable
under Section 1983. The first is where “the appedprofficer or entity promulgates a generally
applicable statement of policya the subsequent act complairéds simply an implementation
of that policy.” Natale, 318 F.3d at 584. Tleeand occurs when “no rule has been announced
as policy but federal law has been violallgdan act of the policymaker itself.” .Id he third
arises where “the policymakerstailed to act affirmatively atll, [though] the need to take
some action to control the agents of the govemnt ‘is so obvious, and the inadequacy of
existing practice so likely to result in the viatat of constitutional rights, that the policymaker
can reasonably be said to have bedibeeately indifferent to the need.”_l¢footnote and
citations omitted).

The proposed Amended Complaint fails to iifgra statement of policy from the Board
or an act of a policymaker that in any walates to sexual abuse at Frankford. In addition,

while Hirsch, as the Board’s alleged policymakeitetato act in the face d&.K.’s sexual abuse,

10



such inaction cannot be saidewhibit a deliberate indifferende sexual abuse of students.
There are no allegations suggesting eitheth@) Hirsch had any knowledge that Massaro was
in a sexual relationship with E.K2) a larger pattern of sexuabuse at Frankford or elsewhere
within the Board’s jurisdiction; or (3) th&tudent-Teachers or other teachers would, in the
course of their dutiesun an obvious risk of sexually assaulting their students. See Bd. Of

County Comm’rs of Bryan County v. Brown, 5208J397, 418 (1997) (“[I]n the most obvious

example, the policymaker sits on his hands aftgeated, unlawful acts subordinate officers .

.. .. Such a policy choice may be inferred ewé&hout a pattern of acts by subordinate officers,
so long as the need for action by the policymakep obvious that theifare to act rises to
deliberate indifference.”). Thus, Plaintiff’'satin against the Board under Section 1983 based on
a policy or custom is dismissed with prejudice.

b. The Board’s Failuare to Train

As with a policymaker’s failure to act undarcumstances that exhibit a deliberate
indifference to constitutionalghts, municipal entities may ts@milarly liable under Section
1983 if they fail to train their employees or pmreel, and such failurexhibits a “deliberate

indifference to the rights of pamss” with whom they come intoontact._Simmons v. City of

Philadelphia, 947 F.2d 1042, 1060 (3d Cir. 1991)ngiCity of Canton v. Harris, 489 U.S. 378

(1989)). “[M]unicipal liability for failure to tain may be proper where it can be shown that
policymakers were aware of, and acquiesced in, a pattern of constitutional violations.” Bryan
County, 520 U.S. at 407 (quotation omitted). “In &iddi, the existence of a pattern of tortious
conduct by inadequately trained employees may testidw that the lackf proper training . . .

is the moving force behind the plaffis injury.” 1d. at 407-08.

11



Here, the proposed Amended Complaint allebasthe Board’s failure to provide its
employees and Massaro with sexual harassmainirig exhibits a deligrate indifference to
constitutional rights. As pwiously discussed, howevéne proposed Amended Complaint
contains no allegations tending to show (1) thiasch knew that E.K. was being sexually
assaulted; (2) a pattern or piae of sexual abuse at Frankfardelsewhere within the Board’s
jurisdiction; or (3) that teachers working withime Board’s jurisdictin would logically run a
substantial risk of engaging sexual relations with their stadts. Consequently, Plaintiff's
claim against the Board undee@ion 1983 based on a failurettain is dismissed with
prejudice.

B. Plaintiff's Title IX Claim

The proposed Amended Complaint assarttaim against Massaro and the Board
Defendants for violations of Title IX. In their motion papers, however, the parties agree that
Plaintiff may only pursue a Title IXlaim against the Board. Catgiently, Plaintiff's Title IX
claim is dismissed as to all Defendants except the Board.

In addition, BOE Defendants correctly arguattRlaintiff may not, as a matter of law,

seek punitive damages under Title IX. $4rcer v. Duke University, 401 F.3d 199, 209 (5

Cir. 2005). Accordingly, Plairffis claim under Title IX for punitive damages is also dismissed.
C. Counts Three through Six of the Proposed Amended Complaint

Count three of the proposed Amended Complasserts claims against all Defendants
for criminal sexual assault under N.J.S.A. 2C:14-2 and criminally endangering the welfare of a
child under N.J.S.A. 2C:24-4. Count four atsa claim against M#lassaro and the BOE

Defendants for assault, batteayyd acts of official misconductCount five asserts a claim

12



against Ms. Massaro for violation$ a legal duty of care to Plaintiff under New Jersey Law.
Count Six asserts a claim agaiMg. Massaro for intentional inflion of emotional distress.

The parties agree that Plaintiff may préesse claims only against Ms. Massaro. Thus,
Counts four through six of the proposed Amen@edhplaint are dismissed with respect to all
Defendants except Ms. Massaro. Count three isisis&d in its entirety because those criminal
statutes do not provide a cause of@cto Plaintiff as a private party.

D. Plaintiff's Negligence Claims

The proposed Amended Complaint set$hf@a number of negligence claims.
Specifically, the seventh cause of action asselaim against BOE Bendants, Fialcowitz,
Gardner, Abruzzo, DeGroat, Hansen, and Synfioneegligent supervision of Ms. Massaro.
The eighth cause of action asserts a claim ag@istenary College faregligent supervision.
The ninth cause of action asserts a claiaires} BOE Defendants for negligent hiring and
retention. The tenth cause of action assedigim against BOE Defendants for failing to
establish certain policies and prouesgs to detect and prevent agartsld abuse, in violation of
various provisions of New Jersey law. Figathe eleventh cause of action asserts a claim
against Centenary College, Pratscher, and S#ordsimilarly failing to establish certain policies
and procedures to detect and gnetvagainst child abuse, and ifagl to supervise Massaro in her
capacity as a Student-Teacher.

As previously discussed, the proposed Aded Complaint fails to allege any facts
tending to show contemporanedusowledge of E.K.’s and Ma&aro’s sexual relations on the
part of any Defendant except Orr. And wtithe proposed Amended Complaint makes general
references to negligently failing to (1) prdeisufficient supervisory personnel; (2) review

Massaro’s mental health records and satiedlia accounts; and)(Broperly supervise

13



Massaro’s activities, it does ngét forth facts tending to shd) a lack of sufficient
supervisory personnel; (2) that Defendants kneWwad reason to knothat Massaro was of
guestionable mental health or that her gleiedia accounts contead anything sexually
inappropriate; or (3) that Defendants were, in fact not addgsatpervising Massaro in her
capacity as a Student-Teacher. Accordingly,lfis seventh and eighth causes of action are
dismissed as to all Defendants, except Ms.’Orr.

Similarly, Plaintiff’'s ninth cause of actioleges that BOE Defendants were negligent in
hiring and retaining Massaro as a Student-Tedobeause they failed to (1) investigate whether
Massaro was under active treatment for one aerpeychological impairments; and (2) review
her social media accounts. Again, however, PHifails to allege eithethat (1) Massaro was,
in fact, receiving mental health treatment{®y Massaro’s social media accounts contained
anything sexually inappropriate thrat would have caltkinto question her fitness to serve as a
Student-Teacher. Consequently, Plaintiff'sthicause of action is dismissed as to all
Defendants, except Orr. Because Orr had coppeameous knowledge of E.K.’s and Massaro’s
sexual relationship and failed to take stepetoove Massaro from heosition at Frankford,
Plaintiff may pursue a claim agait Orr for neggent retention.

In Plaintiff's tenth and eleventh causeaation, Plaintiff allegethat BOE Defendants,
Centenary College, Pratscher, and Sandri failed to follow certain New Jersey Statutes, including
those that require establishing ip@s to detect, prevent, anget child abuse and neglect.

However, Plaintiff fails to allege that Defemda lack any such policies or how their current

7 Plaintiff may, however, purgua negligent supervision claim against Gardner and
Fialcowitz, in a redrafted Amended Complaivdsed upon the theory presented in Plaintiff's
fifteenth cause of action, but only tiee extent that Plaintiff spdigs the nature in which they
failed to adequatelgupervise Massaro.

14



policies fail to comport with New Jersey lavccordingly, Plaintiff's tenth and eleventh cause
of action are dismissed in their entirety.
E. Plaintiff's Claim under the NJLAD

The proposed Amended Complaint assedksin against Massaro, BOE Defendants,
Fialcowitz, Gardner, Abruzzo, DeGroat, Hansam] Symons for violations of the NJLAD.
Specifically, Plaintiff alleges that those Defendafit) discriminated against him on the basis of
his sex, which resulted in a hostile educati@malironment; and (2) failed to implement policies
and procedures that would prevagainst such discrimination.

Plaintiff argues that the Nedersey Supreme Court recazgul a cause of action under

the NJLAD for gender discrimination that occurgablic schools. In L.W. exrel. L.G. v. Toms

River Reg. Sch. Bd. Of Educ., 189 N.J. 381)(N007), the New Jersey Supreme Court

recognized a cause of action for a hostile sckovironment under the NJLAD. In setting forth

this cause of action, “an aggrielstudent must allege [1] diserinatory conduct that would not

have occurred ‘but for’ the studénprotected characteristic, [at a reasonable student of the
same age, maturity level, and protected charestic would considesufficiently severe or

pervasive enough to create an intimidating, hostile, or offensive school environment, and [3] that
the school district failed to reasonably addreuch conduct.” L.W., 189 N.J. at 402. “[A]

school is liable for a hostile schomhvironment when it grants aggervisor authority to control

the school environment and thepgrvisor either abuses thaithority or has actual or

constructive knowledge of the harassment aiid fa take effective measures to end the

discrimination.” _Joyce v. City of SeddsCity, No. 04-5345, 2008 W206266, at *23 (D.N.J.

Mar. 31, 2008).

15



The proposed Amended Complaint succdbsélleges a cause of action under the
NJLAD against Massaro, Orr, and the Boarndiag out of E.K.’s and Massaro’s sexual
relationship. Indeed, Massar@wd not have sexually assaulteéd. but for his gender. In
addition, a reasonable eighth geagvould certainly considdreing sexually assaulted by his

teacher to create a hostile educationalremment. See Doe v. Schwerzler, 2008 WL 4066338,

at *5 (D.N.J. Aug. 27, 2008) (regaizing a cause of action unrdbe NJLAD based on a swim
teacher initiating a sexual relationship watlstudent). Finally, the proposed Amended
Complaint shows that Orr, as @pervisor that has authority oviire educational environment at
Frankford, failed to reasonably address the akpalationship between E.K. and Massaro.
Indeed, she was unresponsive to E.K.'s mothmigerns, and eventualigassigned Massaro to
Frankford’s fifth grade class, wehe she was able to continue kexual relationship with E.K.
Consequently, Plaintiff may pswe claims under the NJLAD against Massaro, Orr, and the
Board® However, Plaintiff's claims under the NID against Hirsch, Fialcowitz, Gardner,
Abruzzo, DeGroat, Hansen, and Symons are dischisseause, as previdysliscussed, there is
no indication in the proposed Amended Comgl#iat those Defendants had any knowledge of,
or personal involvement in, E.K.’s aiMbk. Massaro’s sexual relationship.
F. Plaintiff's Fifteenth Cause of Action

Plaintiff's fifteenth cause of action assertsiois against Gardner, Fialcowitz, and Orr for

violations of N.J.A.C. 6A:9-10.3, which, amoother things, requires “cooperating teachers” to

8 In addition, at this stage @figation, Plaintiff may seek punitive damages against the
Board under the NJLAD, as the proposed Ameéndemplaint alleges (Millful indifference on
the part of Orr; and (2) thatlE’s and Massaro’s sexleelationship was particularly egregious.
See Cavuoti v. New Jersey Transit Corp., 161 007, 113 (1999) (To seek punitive damages
under the NJLAD, a plaintiff must show “(1) “actyarticipation in or wilful indifference to the
wrongful conduct on the part of upper managerand (2) “proof that the offending conduct
[is] ‘especially egregious.” (quotation omitted)).

16



provide “continuous supervision and weeklynf@ences to assistacher candidates in
professional development.” Plaintiff allegbsit, under a “Student Teacher Agreement,” both
Gardner and Fialcowitz were designated asa@perating teacher and therefore required to
provide direct and continuous supervisioMassaro. Gardner was required to supervise
Massaro from January 20, 2009 until March 22, 2009, while Fialcowitz was required to do so
from March 23, 2009, to May 16, 2009.

Gardner, however, apparently admitted that she only supervised Massaro from March 22,
2009 until March 30, 2009. Plaintiff alleges that [Fialcowitz also failed to continuously
supervise Massaro, but not doesfeeth the manner in which she failed to do so; (2) Massaro
had greater access to E.K. in Fialcowitz's emyatde classroom (than if she had been placed in
Gardner’s fifth grade classroom), but does noegtatv this was so; and (3) Orr was involved in
a decision to modify the terms of the aforeti@red Student Teaching Agreement, but fails to
specify the nature of the decision, nfagtion, or Orr’'s involvement in them.

N.J.A.C. 6A:9-10.3 does not itself provide a sawf action against a cooperating teacher
for failing to engage in continuous supervisafra Student-Teacher. Thus, as BOE Defendants
point out, Plaintiff's claim for viations of N.J.A.C. 6A:9-10.3, iss a matter of law, a claim for
negligence. As such, this claim is dismissedause it is subsumed by Plaintiff's seventh cause
of action, which, as previouslystiussed, asserts a claim for ligent supervigin against Orr,
Gardner, and Fialcowitz, among others. Hearein redrafting an Amended Complaint,

Plaintiff may pursue the negligence theory contaiimethis cause of action, as a part of his
seventh cause of action, but onltihhe extent that Plaintiff seterth (1) the specific manner in

which Gardner and Fialcowitz failed to supeevidassaro pursuant to the terms of the Student
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Teacher Agreement and N.J.A.C. 6A:9-10.3; andHhe specific manner which Orr modified
the terms of the Studene&cher Agreement.
[ll. CONCLUSION

For the foregoing reasons, Plaintiff's Mmtito Amend the Complaint is GRANTED in

part and DENIED in part. The Court rules as follows:

(1) Plaintiff’'s Motion is GRANTED with respédo Plaintiff's claim under Section 1983
against Massaro and Orr, but DENIED widspect to Plaintiff's claim under Section
1983 against the Board and the other indiglddefendants. Plaintiff's claim under
Section 1983 against Defendants, exdéassaro and Orr, is dismissed with
prejudice;

(2) Plaintiff's Motion is GRANTED with respedb Plaintiff's Title IX claim against the
Board, but DENIED with respéto Plaintiff's Title IX claim against the individual
Defendants. Plaintiff's Title IX claim agnst the individual Diendants is dismissed
with prejudice;

(3) Plaintiff’'s Motion is GRANTED with respedo Plaintiff's claims against Massaro
for assault, battery, and acts of officialseonduct, but DENIED with respect to those
claims against all other Defendants. Pldfistclaims for assault, battery, and acts of
official misconduct are dismissed, withepurdice, as to all Defendants except
Massaro;

(4) Plaintiff’'s Motion is GRANTED with respedb Plaintiff's claim against Massaro for
violations of her legal duty of care Riaintiff under New Jersey Law and for

intentional infliction of emotional distress;
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(5) Plaintiff’'s Motion is GRANTED with respédo Plaintiff's claims against Orr for
negligent supervision, hiring, and retentiont BENIED with respetto those claims
against all other Defendants. Plaintifflsims for negligensupervision, hiring, and
retention are dismissed, with prejudies,to all Defendants except Orr;

(6) Plaintiff’'s Motion is DENIED with respect tBlaintiff's claims for failing to establish
certain policies and procedures to deted prevent against child abuse. Those
claims are dismissed with prejudice;

(7) Plaintiff’'s Motion is DENIED with respedb Plaintiff's claims against Centenary
College, Pratscher, and Sandri for failingstgpervise Massaro in her capacity as a
Student-Teacher. Those claiare dismissed with prejudice;

(8) Plaintiff’'s Motion is GRANTED with respedo Plaintiff’'s claims under the NJLAD
against Massaro, Orr, and the Board, DENIED with respect to those claims
against Fialcowitz, Gardner, Abruzzo, De@t, Hansen, and Symons. Plaintiff’s
claims under the NJLAD against Fialcowi@ardner, Abruzzo, DeGroat, Hansen,
and Symons are dismissed with prejudice;

(9) Plaintiff’'s Motion is DENIED with respddo Plaintiff's claim against Gardner,
Fialcowitz, and Orr for failing to superé@sMassaro in violation of N.J.A.C. 6A:9-
10.3. However, Plaintiff may amend thesairis in accordance with this opinion as

a part of Plaintiff's seventh causéaction for neglignt supervision.

The Court will enter an ordémplementing this opinion.
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/s/ Dickinson R. Debevoise

DICKINSONR. DEBEVOISE,U.S.S.D.J.

Dated: October 7, 2013
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