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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

WILFREDO LASSALLE,
Plaintiff,
V.

PORT AUTHORITY OF NEW YORK & NEW
JERSEY et al,

Defendants.

HOCHBERG, District Judge:

Hon. Faith S. Hochberg, U.S.D.J.

Civil No. 12-2532 (FSH) (MAH)

OPINION

Date: Novembet9, 2013

This matter comes before the Court uptwe Port Authority of NewYork & New

Jersey’s (“the Port Authority” or “Defendantipotion for summary judgmerDkt. No. 30]

Plaintiff contends thate was discriminated against on the basis of his national origin and race in

violation of Title VII, was subject to retaliation in violation of Title Vihat the Port Authority

violated the Family Medical Leave Aatas subject t®ierce v. Ortho Pharm. Corp84 N.J. 58

(1980)common law retaliationthat Defendant breached an implied covenant of good daith

fair dealing, that Defendaist actions amounted to negligent and intentional infliction of

emotional distressand that Defendans actions were retaliatory employment practices in

violation of N.J.S.A. 34:14, et seq The Court has reviewed the submissions of the parties and

considered the motion on the papers in accordance with Federal Rule of Civil Procedure 78.
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BACKGROUND '

On April 27, 2012, Plaintiff filed suit against the Port Authority alleging he was
discriminated and retaliated against by his supervisors. (DS 11 1, 4;1RR.JfOn January 21,
2013, Plaintiff filed an amended complaint. (DS {5; PR {5.)

The PortAuthority was created in 1921 by a compact between New York and New
Jersey and consented to by Congress. N.J.S.A:132tlseq. (DS 1 3; PR 1 3). The Port
Authority hired Plaintiff on November 30, 2009 to work in their Technological Services
Departmat (“TSD”). (DS 16; PR 16.) Plaintiff filed his charge of discrimination with the
Equal Employment Opportunity Commissiam August 10, 2011 (DS § 134; PR § 13}
Plaintiff was terminated on September 24, 2012. (DS { 200; PR { 200.)

A. Plaintiff's All egations of Discrimination

Plaintiff's allegations of discrimination and retaliation can be categorized fauo
groups: (1) the rejection of his internal job applications; (2) his complaints whigniest
DiFranchi’'s group; (3) his complaints while in Antonio Pollan’s group; and (4) histeaie

termination

! Unless otherwise noted, these facts come from the parties’ statements pfiteatifacts. DS
refers to Defendaig statement of undisputed facts, PR refers to Plaintiff's response to
Defendants statement of undisputed facts, PS refers to Plaintifitersient of undisputed facts,
and DR refers to Defendastesponse to Plaintiff's statement of undisputed facts.

% In response to many of Defendant’s Statements of Undisputed Facts, Plainélj stated
“cannot agree or disagree.” (PR 19 35,&165,72, 76, 78, 81, 99, 109, 11417, 122, 126
128, 130133, 139142, 148169, 174, 181, 18385, 192193.) Summary judgment is the time
for parties to set forth any evidence they have to show that there is a gespute @s to a
material fact. Becae Plaintiff failed to set forth any record evidence disputing thesespoint
they are demed admitted. Fed. R. Civ. P. 56(c)(1); Fed. R. Civ. P. 56(e); L. Civ. R. &&¢1;
also Travelers Prop. Cas. Co. of Am. v. USA Container Co.,, @ie. No. 09-1612,2013 WL
3441409 n.1(D.N.J. July 8, 2013)Schwartz v. Hilton Hotels Corp639 F. Supp. 2d 467, 469
n.2 (D.N.J. 2009).



i. Plaintiff's Internal Job Applications

While working for the Port Authority, Plaintiff applied for several internal pmsst with
the organization. On November 29, 2010, Plaintiff applied for a Senior Program Manager
position in the Aviation Department and was not selected for an interview. (DS { ¥55%R
On December 22, 2010, Plaintiff applied for the Assistant Director, Assehadéaent position
in the Tunnels, Bridges and Terminals Department and was not selected fonaevint¢DS
58; PR §58.) On March 11, 2011, Plaintiff applied for the Senior Microsoft Designer position in
the Technological Services Department. (DS { 60; PR § 60.) The position was not posted
internally, but Plaintiff was allowed to interview for the position. (DS 11 61P&4Y 61.) The
Port Authority alleges that Plaintiff subsequently sent an email to human reseuthdrawing
his application for the position. (DS § 66.) On April 19, 2011, the IT Manager, Customer
Serviceposition was posted. (DS { 72.) Plaintiff applied for and did not reteisgosition.
(DS 1 73; PR 1 73.) Plaintiff does not know why another person was selected for this positi
but Plaintiff was sent a memorandum informing him that he was not selecteck fpogiion
because another candidate appeared to more clasdllyef requirements of the particular
position. (DS 9 77, 82; PR Y 77, 82.) On May 13, 2011, Plaintiff applied for the Senior
Financial Manager, World Trade Center Constructmsition and was not selected for an
interview. (DS { 83; PR 1 83.) Plaintiff agrees that he does not have a degre@da bna
accounting, does not have a background in construction coordination or reviewing tiomstruc
projects or proposals, and has never held a senior financial management positi§fi. SG33;
PR 11 8837.) On June 8, 2011, Plaintiff applied for the Mgar, Lincoln Tunnel Operations
position in the Tunnel, Bridges, and Terminals Department and was not selected for an

interview. (DS { 88; PR  88.) This job’s responsibilities include trafhoagement, incident



detection, response, mitigation, and construction coordination. (DS  89; PR { 89.)ff Plainti
agrees that he has no experience working at a tunnel and no background in traffic management,
emergency response, or construction coordination. (DS § 90; PR § 90.) On December 16, 2011,
Plaintiff applied for the Senior IT Project Manager position opening in the Techeallog
Services Departmeittut was not selected for this positio(DS [ 91, 96 PR Y 91.) Plaintiff
would not have received alagy increase if hbdadreceived this position. (DS 1 94; PR 1 94.)

Defendant contends that Plaintiff did not meet the minimum job requirements these
positions or that there were other candidates that were a better fit for thengosOS 11 56-
57, 59, 65, 71, 73-82, 84-87, 89-90, 96-97.)

il. The DiFranchi Group Complaints

On April 21, 2010, Plaintiff claims that his supervisor, Mr. DiFranchi, cut him off, gelle
at him, cursed at him, berated him, and belittled him over dusty equipment, and thertherned
light off on him an another eworker. (DS 1 16; PR T 16.) On April 30, 2010, Plaintiff met
with Mr. Turner and Stephanie LewXesire, the Port Authority’s head of EEO compliance,
Diversity, and Inclusion (“EEO?)and filled out an internal EEO complaint with the Port
Authority. (DS 1 17; PR § 17.) On September 8, 2010, Plaintiff complained about “ESidjies [
hostile/abusive/unprofessional treatment of me and others.” (DS { 31; PR PBin}iff
testified that it was “correct” that Mr. DiFrahi’s allegedlyabusive, bullying management style
was direotdtoward staff members in general and that his behavior was not limited to Plaintiff
(DS 1 33; PR 1 33.yhe Complaint states that “all [Plaintiff] wanted was the harassment to stop
and that he would wait for the Techni¢sic] Services Department reorganization coming up or
the open positions from the retirees to move into a different role in hopes that tremesmtas

would stop.” (DS 1 52; PR 1 52.)



iii. The Pollan Group Complaints

On April 27, 2011, the Technological Services Department was reorganized. (DS { 98;
PR  98.) The Port Authority alleges that the reorganization was intended to align skiils w
new or revised functiorsit was not about giving or taking away roles that thef gafformed.
(DS 1 99.) As a result, Plaintiff moved into a different group in the organization. (DS { 100.)
Plaintiff testified he was happy to be out of Mr. DiFranchi’'s group. (DS 1 104; PR { 104.)
Plaintiff also testified he had the same title addl not have a salary reduction after the
reorganization. (DS T 105; PR § 105.) Plaintiff’'s new direct supervisor was Atoail), who
reported to Assistant Director Antonio Pollan. (DS § 108; PR § 108.) On October 13, 2011,
Plaintiff wrote an emaild his supervisors complaining of retaliation and racial discrimination.
(DS 1 111; PR T 111.Plaintiff testified that Mr. Pollan retaliated against him by having him
sign in and out of work, belitting him on a whiteboard exercise, cursing atalskirg him to
attend a meeting on Christmas Day, and transferring Plaintiff out of his group. (D5 BR 1
118.) Plaintiff agrees that Mr. Pollan made everyone in his group sign in and sighwatk.
(DS 1 119; PR § 119.) On January 12, 2012, Plamatilerecorded a meeting that he had with
Mr. Pollan and alleged that Mr. Pollan’s discussion concerning the length and freqfidns
breaks continued to create a hostile work environment and was in retaliation for haiprevi
complaints. (DS § 135; PR 1 135.)

In January 2012, Plaintiff was transferred to Lisa Cratty’s group withinéllnblogical
Services Department. (DS  136; PR § 136.) Plaintiff testified that he askedramdjerted

out of Mr. Pollan’s group and that he was happy to be transferred. (DS 1 137; PR { 137.)



B. Plaintiff’'s Purchase of Dameware

On March 20, 2012, Plaintiff signed a purchase order on behalf of his supekssor,
Cratty, to purchase “Dameware.” (DS { 138; PR { 133efendant alleges that Dameware is a
dangerous ipce of software that allows a user to view and record a target computeranfiles
activity from an offsite location possibly without being detected. (DS { 142%efendant also
alleges that Dameware was not approved software for use on Port Authority computers, that
Plaintiff did not follow proper procedure with regard to getting approval for the pwdidke
software, and that he was not authorized to buy Dameware or sign on Ms. Crdtaifs fBS
19 145147.) On July 5, 2012, Ms. Cratty becamegare that Mr. Damani’'s computer might
have been accessed in an unauthorized manner. (DS § 139.) Ms. Cratty and others within the
Technological Services Department began looking at potential softwareatippkcthat might
have made remote access ta Mamani’'s computer possible. (DS { 140.) On July 9, 2012, Mr.
Pollancontactedhe Office of the Inspector General of the Port Authority (“OIG”) to refiat
Plaintiff signed a purchase order for Dameware on behalf of Ms. Crattpwriauthorization.
(DS 1 141.) On July 16, 2012, the OIG interviewed Germania Ureniadavidualwho sells
software to the Port Authority. (DS § 149.) Ms. Urena th&OIG that Plaintiff asked her to
obtain a quote to purchase Dameware and that Ms. Cratty had authorized him to sigrofior her
purchases less than $500. (DS -15@.) Ms. Urena said that Plaintifbld her not to tell
anyone he was getting a copy of Dameware bedaeiskd not want anyone to know hed it
(DS 1 152.) Ms. Urena believed that Dameware was not approved for use by the RanityAut
(DS 1153) Mr. Urera also toldthe OIG that Plaintiff told her that he had “hacked into systems

at pror jobs.” (DS 1 155.



It is undisputed that Ms. Cratty totde OIG that: (1) Plaintiff did not have authorization
to sign on her behalf to purchase Dameware; (2) Plaintiff should have known thas netwa
authorized to sign any purchase orders satdeast April or June 2011 and that this was a-well
known and universally applied policy in the Technological Services Departmentla{BjifP
was supposed to use Zenworks, another remote access software that was authdnzdtbiiy
Authority for remote access; (4) Zenworks requires the-gser to approve a remote login
attempt and permits them to supervise what the remote user is doing; (5) Damenarans
approved software application for use within the Port Authdrignd (6) Dameware is
paricularly powerful because it allows a rematger to control a thirparty computer without
the hird-party’s notice or consent. (DS |1 162-166, 175; PR § 175.)

On July 27, 2012, Plaintiff was interviewed the OIG. (DS 1 170; PR § 170.) Plaintiff
told the OIG that he had installed Dameware on his Port Authority computer. (DS § 171; PR
171.) Plaintiff alleges that Ms. Cratty gave him permission to purchase softavatethat
Dameware is software authorized by the Port Authority. (PS 19 64.1) 68cifically,
Plaintiff testified that he did not follow the process for getting approval forappnoved
software because Dameware is part of “Solarwinds,” a Port Authority appsoftadre suite of
network applications. (DS { 177; PR  17Xkgt, atthe time of the investigatiorRlaintiff
acknowledged tohe OIG that he did not follow the appropriate procedure for requesting to use
non-approved software with respect to Dameware and that, in hindsight, he shouldlbeszifol

the appropriate procedes? (DS { 172.) Plaintiff also tolthe OIG that he knew Dameware

% Ms. Carol MarescaPeputy Director of TSD, also testified that Dameware is not approved
software even if it is part of the Solarwsduite of products. (DS 179; PR 1 179.)

* In response to this statement in Defendant’s Statement of Undisputed Maaetl faintiff
wrote: “Cannot agree with the characterization from the point that he had ddlltiws
procedure in the past.” (PR { 172.) Plaintiff's response failed to cite aowgd recidence or
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was not approved for use on Port Authority compute(®S { 173.) Plaintiff toldhe OIG that
he did not ask Ms. Cratty for authorization to purchase Dameware, even though he told Ms.
Urena that he had such authorization. (DS § 174.) On July 30, 2012, after his intathidve
OIG, Plaintiff sent an email alleging continued retaliatigDS { 180; PR 1 180.) On August 1,
2012, Plaintiff went out sick. (DS 1 182; PR { 182.)

The OIG concluded that Plaintiff had improperly authorized the purchase of softaia
approved for use on Port Authority computers. ([ISL§3-184 PR 183184.) Further, the
OIG found that he did so by signing a purchase order on behalf of his supervisor without
authorization and lied to Ms. Urena to cause the purchase to proéeégdOf August 7, 2012,
Plaintiff was suspended without pay basedmOIG report. (DS 1 1888; PR 11 18@8.)
On August 15, 2012, the Port Authority created a memorandum recommending that Plaintiff be
terminatedbased oninter alia, the OIG report. (DS 1 193.) Plaintiff requested a hearing to
contest his removal(DS  194; PR  194.) Plaintiff attended the hearing with counsel, did not
speak at the hearing, and submitéedritten statement shortly thereafter. (DS 11-294PR 11
19495.) Plaintiff was terminated on September 24, 2012. (DS { 200; PR fQ0MNpvember
9, 2012, after receiving Plaintifwritten statement, the hearing officer issued a memorandum.
(DS 1 196 PR 1 196.) The hearing officer noted that Plaintiff did not deny, at the hearing or in
his written statement, that he undertook ttaoband instalthe Damewaresoftware which the
OIG concluded was unauthorized software,the Port Authority’'s computer systemid.] The

hearing officeralso found that Plaintiff acknowledged tthe OIG that he did not have

affidavit and failed to address the substance of Defendant’s statefen€Court deemsithis fact
admitted.

> Plaintiff's response to this Statement of Undisputed Material Fact is similarigiehef
Plaintiff's response disagrees with the fact, but it fails to cite any recordrneadr affidavit.
(PR 1 173.) Tis factis deemed admitted as well.
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authorization and did not follow the proper procedures, he never advised his supervisors that he
purchased Dameware, he never vetted the issue of replacing Zenworks with ddaméiv his
supervisors, and he never tolee OIG that Dameware was approvedisare. (DS 1 197; PR |
197.) The hearing officer found management’s lack of confidence in Plaintiffedrand that
the misconduct supported the recommendation that Plaintiff be terminated. (DS IFP1®R
119 198199.)
Il. STANDARD

Pursuant to Fextal Rule of Civil Procedures6(c), a motion for summary judgment will
be granted if the pleadings, depositions, answers to interrogatories, argbiadsion file,
together with the affidavits, if any, show that thex@o genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter of B&e Anderson v. Liberty Lobby,
Inc.,, 477 U.S. 242, 247 (1986felotex Corp. v. Catretd77 U.S. 317, 322 (1986). In other
words, “[sJummary judgment may be granted only if there exists no genuine issuegesfal
fact that would permit a reasonable jury to find for the nonmoving pafjilter v. Indiana
Hosp, 843 F.2d 139, 143 (3d Cir. 1988). All facts and inferences must be construed in the light
most favorable to the nemoving party. Peters v. Delaware River Port Autil6 F.3d 1346,
1349 (3d Cir. 1994). The judge’s function is not to weigh the evidence and determine the truth
of the matter, but to determine whether there is aigenssue for trial.See AndersqQri77 U.S.
at 249. “Consequently, the court must ask whether, on the summary judgment record, ®easonabl
jurors could find facts that demonstrated, by a preponderance of the evidence, that the
nonmoving party is entitletb a verdict.” In re Paoli R.R. Yard PCB Litigatiord16 F.2d 829,

860 (3d Cir. 1990).



The party seeking summary judgment always bears the initial burden of foaduc
Celotex Corp.477 U.S. at 323. This burden requires the moving party to estalhshn that
there is no genuine issue of material fact and that the moving party must psegamnatter of
law, or to demonstrate that the nonmoving party has not shown the requisite factg telat
essential element of an issue on which it beheskurden. Id., at 32223. Once the party
seeking summary judgment has carried this initial burden, the burden shifts to the mghmovi
party.

To avoid summary judgment, the nonmoving party must then demonstrate facts
supporting each element for which it bears the burden, and it must establish the existence
“genuine issue of material fact” justifying triaMiller, 843 F.2d at 143accord Celotex Corp.

477 U.S. at 324. The nonmoving party “must do more than simply show that there is some
metaphysical doubt as to material fact®atsushita Elec. Indus. Co. v. Zenith Radio Co#a5

U.S. 574, 586 (1986). “Where the record taken as aemmlld not lead a rational trier of fact

to find for the nonmoving party, there is no ‘genuine issue for tridd’; at 587 (quoting~irst
National Bank of Arizona v. Cities Serv. C891 U.S. 253, 289 (1968)). Further, summary
judgment may be granted if the nonmoving party’s “evidence is merely btdooa is not
significantly probative.”Anderson477 U.S. at 249-50.

1. DISCUSSION

A. Plaintiff's Title VIl Retaliation Claim

Title VII of the Civil Rights Act of 1964 provides thdfi] t shall be an umwful
employment practice for an employer to discriminate against any of his emplaydescause

he has opposed any practice made an unlawful employment practice by this supcmapter
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because he has made a charge, testified, assisted, or partidipateyy manner in an
investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3.

In a Title VII retaliation case, a plaintiff can show retaliation through eitivectdor
circumstantial evidenceFasold v. Justice409 F.3d 178, 184 (3d Cir. 2005Vhen a plaintiff
presents circumstantial evidence, as opposed to direct evidence, in support of his amher cl
“the burdenshifting framework set forth iMcDonnell Douglas Corp. v. Gregd11 U.S. 792
(1973)" governs. White v. Planed Security Serviced80 F. Appx 115,118 (3d Cir. 2012).
The parties agree that this is the correct test to apply in this case’s @eft 11; PIs Br. at
40.) Under theMcDonnell Dougladramework the plaintiff must first establish arima facie
case for unlawful retaliation by demonstrating that (1) he engaged aativity protected by
Title VII; (2) the defendants took an adverse employment action against &ird;(3) there was
a causal connection between his participation in the protected activity and theseadve
employment action he sufferedllelson v. Upsala Coll51 F.3d 383, 386 (3d Cir. 199%)arra
v. Phila. Hous. Auth497 F.3d 286, 300 (3d Cir. 2007f.the plaintiff establishes prima facie
caseof unlawful retaliation the burderthenshifts to the employer to demonstrate a legitenat
non+etaliatory reason for thadverse employment actiolloore 461 F.3dat 342. Finally, if
the defendant establishes a legitimate reésothe adverse employment actighen the burde
shifts back to the plaintiff to show by a preponderance of the evidence that the emmploye

explanatdn is false and that retaliation was the real reason for the adverse emyilayptien’

® “[A] plaintiff claiming retaliation under Title VIl must show that a reastmamployee would
have found the alleged retaliatory actions materially adverse in thatwek might have
dissuaded a reasonable worker from making or supporting a charge of idiatani Moore v.

City of Philadelphia461 F.3d 331, 341 (3d Cir. 200@)ternal quotation marks omitted).

’ A plaintiff may show pretext by submitting evideri¢eom which a factfinder could reasonably
either (1) disbelieve the employerarticulated legitimate reasons; or (2) believe that an
invidious discriminatory reason was more likely than not a motivating or det&tioe cause of

11



Id.; Shellenberger v. Summit Bancorp, In818 F.3d 183, 1873d Cir. 2003) (explaining that
plaintiff must show that “retaliatory animus played a role in the empgl®ydcisioamaking
process and that it had a determinative effect on the outcome of that prdqoeesiial
guotations omitted)
I. The Port Authoritis Legitimate NorRetaliatoryReasons for Its Actions

Plaintiff's alleged adverse employment actions related to retaliation genfidligto
four categoriek jobs at the Port Authority that Plaintiff applied for and did not receive
Plaintiffs new peition after a reorganization at the Port Authgritie Port Authority’s
investigation and eventutdrminationof Plaintiff related to the Dameware softwaaed various

complaints while in Mr. Pollan’s group The Courtaddressethe first three categories together

the employess action” Keller v. Orix Credit Alliance, In¢.130 F.3d 1101, 1108 (3d Cir. 1997).
Under the first prong, the party must demonstrate “such weaknesses, imptassibili
inconsistencies, incoherencies, or contradictions in the employer’s proffgitchdée reasons
for its actions that a reasonable fact finder could rationally find thevorntimy of credence.’ld.,

at 1108-09. Prong two has recently been modified by Swgreme Court. Plaintiff must now
show that “but for” Defendant’s retaliatory bias, he would not have experienceatitieese
employment action.Univ. of Texas Sw. Med. Ctr. v. NassaB3 S. Ct. 25172534 (2013)see
also Coleman v. Jason PharnCiv. No. 1211107, 2013 WL 5203559, *@th Cir. Sept. 17,
2013).

8 plaintiff listed 25 adverse employment actions for his retaliation clainis @?l.at 41-45.)

° Plaintiff's brief merely cites to “Defendant’'s Exhibit A" for many of thed&egations
“Defendant’'s Exhibit A” is a copy of Plaintiffs amended complaint. Mergdlying on
unsupported allegation in a complaint is not enough to survive summary judghmeigrson v.
Liberty Lobby, Inc.477 U.S. 242, 252 (1986)he Court could reject Plaintiff's allegations on
this ground alone. For the remaining allegations listed, Plaintiff merely toitéStatement of
Facts” or “Defendant’s Statement of Facts” without a single paragraph nunithes too is
insufficient to survive summary judgment as it fails to identify facts in the recatdstipport
Plaintiff's allegations. SeeFed. R. Civ. P. 56(c)see also InterRoyal Corp. v. Sponseli@d9
F.2d 108, 111 (6th Cir. 1989) (“A district court is not required to specataighich portion of
the record the nonmoving party relies, nor is it obligated to wade through and seanctir¢he e
record for some specific facts that might support the nonmoving party’s claim.”)
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as the Port Authoritarguest had legitimate nometaliatory reasons for its action$he alleged
harassment in Mr. Pollan’s group is addressed separately below.

1. Plaintiff's Job Applications

The Port Authority argues that for every job the Plaintiff appliedHereither was not
qualified for the job or there were other more qualified individuals for the positiaith
respect to many of the positions, Plaintiff asserts that:

[H]e applied for jobs that he was qualified for and/or had the aptitude to learn the

job. Many positions including those of political patronage are filled by people

that can perform the job duties and learn the functions. TSD is full of employees
without degrees let along degrees in IT who peeforming job duties. For

Example fic|, Carol Maresca the Assistant Director for the Technjsad]

Services Department has no IT experience, worked for years in Public &adety
has no degree in IT/Computer Science.

(PR 1 56see also id at 1157, 59, 62, 65, 887, 90.) This portion of Plaintiff’'s 56 &atement

does not contain any citations to the record or to affidavits. As such, thev@lbareat these
Responses tBtatements of Undisputed Material Facts by Defendant as adnfiedR. Civ. P.
56(c)(1) (“A party asserting that a fact cannot be or is genuinely disputedsoqsbrt the
assertion by: (A) citing to particular parts of materials in the tecocluding depositions,
documents, electronically stored information, affidavits or declaratioqslations (including
those made for purposes of the motion only), admissions, interrogatory answers,ror othe
materials”); Fed. R. Civ. P. 56(e) (“If a party fails to properly support antessef fact or fails

to properly addresanother party’s assertion of fact as required by Rule 56(c), the court may: . . .
(2) consider the fact undisputed for purposes of the motianQjv. R. 56.1 (“The opponent of
summary judgment shall furnish, with its opposition papers, a responsigmeta of material
facts, addressing each paragraph of the mowastatement, indicating agreement or
disagreement and, if not agreed, stating each material fact in dispute andocihiegatfidavits

and other documents submitted in connection withnieéion; any material fact not disputed
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shall be deemed undisputed for purposes of the summary judgment mosiea.dsdHyland v.

Am. Gen. Life Companies, LL.Civ. No. 066155, 2008 WL 430821N.1 (D.N.J. Sept. 17,
2008), aff'd sub nom. Hyland v. Anmt’| Grp., 360 F. Appx 365 (3d Cir. 201Q)Gurvey v.
Fixzit Nat. Install Servs., IncCiv. No. 061779, 2011 WL 10989943 (D.N.J. Mar. 21, 2011)
(“Absent evidence, a fact is not disputed simply because Plaintiffs denyhgirmpgapers.”) In

any ewent, the fact that Ms. Maresca may be in a particular position without aedegf€ or

computer science has no bearing on whether the positions Plaintiff applied forentarne job
requirements or if there was another applicant more qualified fooshtgn.

It is undisputed that the Senior Program Manager position in the Aviation Department
required a degree in engineering and that Plaintiff does not have a degrgmeesng. (DS 1
56-57.) It is undisputedthat at the time Plaintiff applied fahe Assistant Director, Asset
Management for Tunnels, Bridges, and Terminals he did not have any asssjemant
experience in complex transportaticeiated infrastructure and technology projects, had no
experience in construction, and had no knowledfecapital planning. (DS § 59.)It is
undisputed that the Senior Financial Manager, Word Trade Center Construction pegitiogdr
a bachelor's degree in accounting, finance, or a related discipline. &3 1t is undisputed
that Plaintiff does ot have a degree in finance or accounting, has no background in construction
coordination, no background in reviewing construction proposals or projects, and has never held
a senior financial management position. ([}S8%-87 PR 11 887.) It is undispted that the
Manager, Lincoln Tunnel Operations, Tunnels, Bridges, and Terminals posrgsp@nsibilities
included traffic management, incident detection, response, mitigation, and construction

coordination. (DJ[89; PR 89 It is also undisputed that Plaintiff has no experience working
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in a tunnel and has no background in traffic management, emergency response, or iconstruct
coordination. (DS 1 9(PR 9 90.)

For each of these positions, the Port Authority has provided a legitimatetatabry
reason for its actions. Specifically, the Port Authority has provided evidericeaitta of the
above positions required skills, experience, or education that the Plaintiff tgbssess. The
Plaintiff has not come forward with any evidence that Bort Authority’s explanation is false
and that retaliation was the real reason for the adverse employment ddteye.are no genuine
issues as to any material fact with respect to these allegedly retaliedplgyenent actions. No
reasonable juror ed find “facts that demonstrated, by a preponderance of the evidence, that the
nonmoving party is entitled to a verdictlh re Paol; 916 F.2d at 860The fact that Plaintiff did
not receive these positions does not support his claim for retaliatien Trle VII.

In addition to the nometaliatory reasons given by the Port AuthoriBlaintiff's
allegations related to his application to the Aviation Department on November 29, 2010 and the
Tunnels, Bridges, and Terminals Department on December 22, 2010 cannot be considered
because thewre time barred. A plaintiff must file an EEOC charge within 180 days of the
alleged discriminatory actSeeDezaio v. Port Auth. of NY & N205 F.3d 62, 66 (2d Cir. 2000);
see also Noel v. The Boeing (822 F.3d 266, 270 (3d Cir. 2010) (“If a claimant fails to exhaust
his or her claim within the requisite time period, that claim is administratively bartred
statute of limitations applies to discrete employment actions, including promotiomodscjs
Theseactions occurred more than 188ys before the filing of Plaintiff's EEOC charge and are,
therefore, time barred. For this separate and independent reason, they cannot ke tbe bas

Plaintiff's claims under Title VII.
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Plaintiff also applied for three positions that the Port Authority alleges went te mo
qualified individuals. Those positions included Senior Microsoft Designer, IT Manag
Customer Services, and Senior IT Project Manager.

With respect to the Senior Microsoft Designer position, thé Rothority makes two
arguments: (1) Plaintiff withdrew his name from consideration for theigosand (2) a more
qualified person was hired for the position. In response, Plaintiff argues thaishteld by Mr.
Damani and Mr. Pollan “to back out of the position since it would be lateral and there would be
no raise, plus they wanted Mr. Lassalle because of Mr. Lassalle’srbankigto be part of the
hiring committee.*® (PR 66;see also id 1§ 6Z70.) But Plaintiff does not dispute that “[t]he
technical qualification of other candidates for this position were stronger agdhtte more
handsen experience with the Microsoft software components.” (DS  65.) Indeed, there is no
genuine dispute that Plaintiff recommended the person who eventllellytiiis very position.

(DS v 65;see alsdBrophy Cert., Ex. J (Lassalle Dep. Tr. at 180 (“Q: Did you recommend Mr.
Lobl for this position? A: Yes.”)).)lt is alsounrebutted that Plaintiff was allowed to interview
for this position, not due to his resume qualifications, but as a professional courtesy64DS
The Port Authotly has met its burden to show it had a legitimate-rabaliatory reason for its
actions.

In response, Plaintiff argues that Mr. Lobl did not have better qualificaticgygerience
than Plaintiff. (PS  71.) In support of this proposition, Plaintiff cites to his own depdsi

(Id., citing Lassalle Dep. Tr. at 17B4; 187.) But this statement does not change the fact that

19 There is no genuine dispute that Plaintiff did indeed withdraw his name from cotisitlera
(SeeBrophy Cert., Ex. J (Lassalle Dep. Tr. at 173 (“Q: You withdrew from the Sencvo$6ft
Designer position, correct? A: Yes, | withdrew because | was advisaethbggement at the
time. Q: You withdrew, coect? A: Yes.”)).)

X The Court notes that the citation provided by Plaintiff fails to fully facgusilpport this
proposition.
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Plaintiff did not dispute that theechnical qualifications of other candidates were stronger and
that he even recommeéed Mr. Lobl for the position.There is no genuine dispute as to any
material fact that the Port Authority provided a legitimate-regaliatoryreason for hiring Mr.
Lobl. No reasonable juror could find “facts that demonstrated, by a preponderance of the
evidence, that the [Plaintiff] is entitled to a verdicki' re Paoli 916 F.2d at 8667

Plaintiff also applied for and did not receive the IT Manager, Customer Sepdsg®n
in the Technological Services Department. Tom Momyer eventually wasesklfxt this
position. (DS 1 73; PR 1 73.) Mr. Momyer received an “exceptional” overall performetimge
in the year prior to being hired into the IT Manager positi¢PS 1 78.) In addition, Mr.
Momyer had extensive experience in fianagement (Dkt. No. 3030, Exhibit AA) Lisa
Cratty, one of the individuals who conducted the interviews for the position, stated ¢imat “
[Momyer] has greater experience in the Eptise Application environment, business analysis,
customer service and Port Authority authorization and RFP policies.” (DS { 81.) On July 20,
2011, Plaintiff was notified that he was not selected for the position and “that anothelatandi
appeared tanore closely fit the requirements of this particular position.” (DS 1 82; PR 1 82.)
The Port Authority has met its burden to show it had a legitimateatahatory reason for its
actions. In response, Plaintiff cites to Paragraph 71 of his respobDséetadant’s Statement of
Undisputed Facts. But Paragraph 71 of Plaintiffs Response to Defendant'mediatef
Undisputed Facts merely states that Mr. Lobl, a person at the Port Authoility uatalated to

this position, did not hold better qualifiaans or have more experience than Plaintiff. (PR |

12 1n addition, more than nine months had passed between Plaintiff's allegectqrtcaetivity
and the alleged retaliatorpiduct. (Pl.’s Br. at 41.) Without more, this passage of time cannot
create an inference of causationeBoon v. Lancaster Jewish Cmty. Ctr. As$83 F.3d 217,
233 (3d Cir. 2007)(“Although there is no bright line rule as to what constitutes unduly
suggestive temporal proximity, a gap of three months between the protectetly aantidi the
adverse action, without more, cannot create an inference of causatiodefeat summary
judgment.”).
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71, 79) This fails to create a genuine dispute as to any material fact with réspgbe Port
Authority’s proffered evidence showing a legitimate fmetaliatory reason for its actions in
hiring Mr. Momyer for this position.

Plaintiff also applied for the Senior IT Project Management position within the
Technological Services DepartmenRefendant argues that Sunita Lally was selected for this
position over six other candidates based on her interview performance and the depth of her
project management experience. (DS Y 96.) The Port Authority has met its burden to show i
had a legitimate noeretaliatory reason for its actions. In response, Plaiagfin cites to
Paragraph 71 of his response to Defendant’s Statement of Undisputed Facts. But as ngted above
Paragraph 71 of Plaintiffs Response to Defendant’'s Statement of Undisputeddfatess to
Mr. Lobl, a person at the Port Authority totally unrelated to this position. (PRLY96-97.)

This fails to create a genuine dispute as to any material fact with respect tottBeithority’s
proffered evidence showing a legitimate fretaliatory reason for its actions in hiring Ms. Lally
for this position.

In short, based on the undisputedtsain this matternone of the above hiring actions
may serve as the basis for Plaintiff's Title VII retaliation claim.

2. The Port Authority’'s Reorganization

Plaintiff also alleges retaliation based on events surrounding the Port Ayl#horit
reorganization. Specifically, Plaintiff alleges that on April 27, 2011, he was nfowadMr.
DiFranchi’'s group to Mr. Pollan’s Enterprise Architecture group and reptotétul Damani, a
non-assistant director.(PS { 19.) Plaintiff previously reported to an assistant dioedevel
manager and was the only former direct employee of Mr. DiFrahelidid not continue to

report to an assistant directqiid.) Plaintiff also alleges that he was stripped of all of his direct
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report personnel, contracts, and management functi¢ah$. If responseDefendant alleges that

it had legitimate, nometaliatory reasons for transferring Plaintifit is undisputed thathe
purpose of the reorganization was to align skills with new or revised functions, not abogt givi

or taking away roles that staff performed. (DS § 3®3intiff has failed to rebut this legitimate,
non-etaliatory reason for transferring Plaintiff. Therdore, Plaintiff cannot support his Title

VIl retaliation claim on the basis of his new position duéh® Port Authority’s reorganization.

See Fichter v. AMG Res. Cor€iv. No. 12-3302, 2013 WL 2501968, *43d Cir. June 12,
2013) (*The managerial function of allocating resources is a common business decision, and
[Plaintiff] provides no evidence from which to conclude & managerjvas motivated by
discriminatory animu¥)

Plaintiff hasalso failed to show the bdfor causatiorelement ofhis prima faciecase
Plaintiff has failed to provide evidence linking this alleged adverse empidyaction to the
protected activity. Indeed, almost a year passed between the last all@getedractivity (May
28, 2010) and the Port Authority reorganization (April 27, 2011).’s(Bl. at 41.) ‘Although
there is no bright line rule as to what constitutes unduly suggestive temporal pyoaigp of
three months between the protected activity and the adverse action, wiibr@,tcannotreate
an inference of causation and defeat summary judgmdr@Boon 503 F.3dat 233 For this
separate and independent reason, Plaintiff's transfer cannot support his [Titktaliation
claim.

3. The OIG Investigation and Plaintiff's Termination

Plaintiff also argues that the OIG investigation and his eventual firing feemes of

retaliation. In responsePefendant argues that it had a legitimate, -retaliatory reason for

131t is notable thaPlaintiff was happy to be out of Mr. DiFranchi’s group and retained is prior
title and salary. (DS 1 1a05; PR 11 104-105.)
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investigating anderminatingPlaintiff. Defendant argues that Plaintiff purchased and installed
the Damewareoftwarewithout authorization using Port Authority funds. In response, Plaintiff
argues that he was authorized to purchase the Dameware solftecase (1) Ms. Cratty
authorized him to purchase software, and (2) Solarwia@dpproved software and Dameware is
a part of that software suite

When faced with a legitimate, naataliatory reason for Defendant’s actions, the burden
of proof rests with Plaintiff to show thatehproffered reasons are pretextuahtkinson v.
LaFayette Coll. 460 F.3d 447, 455 (3d Cir. 2006). “The plaintiff may . . . survive summary
judgment or judgment as a matter of law by submitting evidéooe which a factfinder could
reasonably either (IJisbelieve the employex articulated legitimate reasons; or (2) believe that
an invidious discriminatory reason was more likely than not a motivating onde#tive cause
of the employes action’'* Keller, 130 F.3dat 1108 “To discredit the employes proffered
reason, however, the plaintiff cannot simply show that the empogecision was wrong or
mistaken, since the factual dispute at issue is whether discriminatory animusitebtike
employer, not whether the employer is wise, shrewd, prudent, or competEaentes v.
Perskie 32 F.3d 759, 765 (3d Cir. 1994)[F]ederal courts are not arbitral boards ruling on the
strength of ‘cause’ for dischargelhe question is not whether the employer made the best, or
even a sound, business decision; it is whether the real reason is [discrimihakefigr, 130
F.3d at 1109 (citing Carson v. Bethlehem Steel Cqrg2 F.3d 157, 159 (7th Cir1996)).
Plaintiff “must show, not merely thaDefendant’ proffered reason was wrong, but that it was
so plainly wrong that it cannot have been the empleyszal reason.” Fichter, 2013 WL

2501968 at *4.

4 For a retaliation claim, retaliation must be the “frtcause” not a motivating cause for the
employer’s actionNassar 133 S. Ctat 2534.
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Plaintiff admitted tothe OIG that he wasnot authorized to puttase and install
Dameware. Indeed, he went so far as to admit that, in hindsight, he should not lchasquur
the software at all. Even assuming, without deciding, that Plaintiff is correctetmedactually
authorized to purchase the software, ittMdonotsave his retaliation claim givehe undisputed
facts. Plaintiff admitted tthe OIG that he was not authorized to purchase Dameware and failed
to follow the correct procedures. Based on this information and the restrofastigationthe
OIG concluded that Plaintiff improperly authorized the purchase of unauthorized software.
Based on the OIG report, the Port Authority suspended and eventually termiraitedf.PI
There is no evidence in the record that its findings were a pretext. ifPlast failed to show
that his resulting termination was for any reason other t@@®IG’s finding. Plaintiff has no
right to a “correct” decision byhe OIG and the Port Authority. He only has the right to a
decision that is not motivated by discrimination or retaliatigeller, 130 F.3cat 1109.

Plaintiff has failed to point to any evidence that demonstrated weaknesses,
implausibilities, inconsistenes, incoherencies or contradictionstie Port Authority’sreasons
for its employment decisionsA reasonable jury could not find thagtaliation was the bifor
cause of Plaintiff's terminatiof?

Even if Plaintiff were to overcome the Port Authority’s legitimate,-retaliatoryreason
for terminating him, Plaintiff's claim would fail for lack of showing the causatiometd of his
prima facieretaliation claim. Plaintiff's last alleged protected activity prior to his termination

was his April 27, 2012 ComplaintPlaintiff's next alleged retaliation action was his July 27,

5 Plaintiff argues that the fact that the State of New Jersey’s Department dffovider
Development awarded him benefitsoting they did not find an intentional violation of any
company rie or wanton disregard of policgupports his argument that he was authorized to
purchase Dameware. As noted above, whether or not Plaintiff was actually authorized t
purchase Dameware is not dispositive. In any event, an administrative agetiog s not
preclusive in Title VIl proceedingsRoth v. Koppers Indusinc., 993 F.2d 1058, 1063 (3d Cir.
1993).
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2012 interview bythe OIG. (Pls Br. at 45.) A time gap of three months between the alleged
protected activity and the adverse action, without more, cannot createi@mae ofcausation
to defeat summary judgmenteBoon 503 F.3dat 233.
il. Mr. Pollan’s Group

Plaintiff argues that he experienced retaliation after his transfer t®Man’s group?
Specifically, Plaintiff argues that the following activity amaeohtto retaliatory adverse
employment actions: he was required to sign in and out of work; he was “micro managed” by
Mr. Pollan and that Mr. Pollan used a tone that was condescending and betitilimg; one
meeting, Mr. Pollan cursed at Plaintiff using the word “bullshit” at least three tinesfifP
alleges that he was stripped of all but one of his projects; he received meetaigons from
Mr. Pollan for a daily activity update in the morning and afternbemnever received a tweear
evaluation Mr. Pollan is alleged to haveattempted to have Plaintiff attend a meeting on
Christmas day, and, after Plaintiff declined the meeting, Mr. Pollan is altegeave “loudly”
asked why the meetingas declined; on December 27, 2011, Mr. Pollan is allegetave
embarrassed Plaintiff using a belitting white board exercise; Mr. Pdlaalleged to have
accused Plaintiff of stealing time; Plaintiff wadd that he would have to notify Mr. Pollan and
Mr. Damani when he took a break longer than 15 minwesjanuary 12, 2012, Mr. Pollan
accused Plaintiff of taking extended breaks; on January 13, 2012, Plaintiff allagb%. Pollan
cursed at him, called him a liar, and sent him home. s(Bt. at 4245.) Defendant argues that
thesealleged micromanagnentandwork criticisms do not qualify as materially adverse actions

as a matter of law

18 Plaintiff agrees that Mr. Damani and Mr. Pollan did not harass him based on his race or
national origin. (Brophy Cert., Exhibit J (Lassalle Dep. Tr. at 218).)
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“In evaluating whether actions are materially adverse, we must remaifubhtivat ‘it is
important to separate significant from trivial harrhecause[aln employe’s decision to report
discriminatory behavior cannot immunize that employee from those petty slightsnor
annoyances that often take place at work and that all employees experiévicerg 461 F.3d
at 346 ¢iting Burlington N. & Santa Fe Ry. Co.White 548 U.S. 53, 68 (2006)).Title VII . . .
does not set forth a general civility code for the American workplaBerlington, 548 U.S.at
68 (internal quotation marks omitted)[N] ormally petty slights, minor annoyances, and simple
lack of goodmanners will not create such deterrendel.”

Courts have routinely rejected claims based on these types of micromanagewerkt or
criticisms. Seee.g, Atkinson v. N. Jersey Developmen#83 F. Appx 262, 266 (3d Cir. 2011)
(affirming summary jugment of no retaliation and no discrimination under Title VII noting that
the plaintiff failed to show an adverse employment action when plaintiff allegtd alia,
micromanagementMcKinnon v. Gonzales642 F. Supp. 2d 410, 428 (D.N.J. 20@@8nding
that intensified supervision, micromanagement, and being “harassed” abouhdiratteandance
matters did not rise to material adversitielLuzio v. Family Guidance Ctr. of Warren Cnty.
Civ. No. 066220, 2010 WL 1379766, *14D.N.J. Mar. 30, 2010)(“[A]t worst, [the
supervisor’'sjactions constitutetincreased scrutiriyand ‘micromanagingof Plaintiff s work—
which are not actionahlg; Lester v. Natsig290 F. Supp. 2d 11, 30 (D.D.C. 20@#)ding that
“being closely supervised twatched does not constitute an adverse employment action that
can support a claim under Title Vind collecting casesgparrock v. NYP Holdings, IncCiv.

No. 061776, 2008 WL 744733, *8S.D.N.Y. Mar. 4, 2008]noting that the “micromanaging”
incidents at issue werearely “minor irritants of everyday life and businesCastro v. New

York City Bd. of Educ. Per<Civ. No. 966314, 1998 WL 108004, *{S.D.N.Y. Mar. 12, 1998)
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(“[A] Ithough reprimands and close monitoring may cause an employee embarrassment or
anxiety, such intangible consequences are not materially adverse altecdtiemgployment
conditions?).

Nor has Plaintiff shown that these incidents would have dissuaded a reasonable worker
from making or supporting a charge of discrimination. Indeed, Plaiesfified that Mr. Polla
required everyone in his group to sign in and out. (DS 1 119; PR § 119.) It is also undisputed
that Mr. Pollan spoke with Andrew Podosenin, another Technological Services Dapgartm
employee, about taking excessive breaks. (DS § 122.) It is undisputed that Mr. Pollan’s
allegedlydemanding nature was not isolated to Plaiti#flaintiff testified that his peers said
Mr. Pollan was demanding towards subordinate staff and unreasonable. (DS { 114; PR  114.)
Plaintiff also complains that he was “stripped” of all but one of his projects, butindisputed
that Plaintiff's other projects were merely placed on hold. (DS § 130.) Morebvisr
undisputed that Plaintiff's supervisors found the quality of his project documentation to be
insufficient which led to the reduction in work load. (DS 11 123, 125-128; PR Y 128, 125

No reasonable juror could find that Plaintiff's comptainse to the level of a materially
adverse action considered separately or as a group. These are merely the moiyamcanof
an everyday workplace and not actionalfeeAtkinson 453 F. Appk at 266.

B. Plaintiff's Title VII Hostile Work Environment Claim

“In order to establish a claim for employment discrimination due tmtanidating or
offensive work environment, a plaintiff must establish, by the totality of tlteirostances, the
existence of a hostile or abusive environment which is severe enough to affesyc¢helogical
stability of a minority employe&. Aman v.Cort Furniture Rental Corp.85 F.3d 1074, 1081 (3d

Cir. 1996) (citing Andrews v. City of Philadelphie895 F.2d 1469, 1482 (3d Cit990). A
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plaintiff must show:“(1) that he or she suffered intentional discrimination because of race; (2)
the discrimination was pervasive and regular; (3) the discrimination detrinyeatftted the
plaintiff; (4) the discrimination would detrimentally affect a reasonablegoeof the same race

in that position; and (5) the existence of respondeat superior lidbildy. “These standards for
judging hostility are sufficiently demanding to ensure that Title VIl dugsbecome a general
civility code. Properly applied, they will filter out complaints attacking the ordinary tritlmra

of the workplace, such as theospdic use of abusive language, gerddated jokes, and
occasional teasing.” Faragher v. City of Boca Ratprb24 U.S. 775, 788 (199§)nternal
citations and quotation marks omitted).

The majority of Plaintiff's hostile work environment claims aredobspon the instances
of alleged retaliation discussed above. '§Mr. at 49.) For the same reasaliscussed aboye
Plaintiff's hostile work environment claims cannot be supported by those actions.

In addition to the alleged retaliation actions, Plaintiff alleges that the treatment he
received in Mr. DiFrana’s group created a hostile work environment. '¢éPBr. at 48.)
Defendant argues that Plaintiff cannot show that Mr. DiFaéscriminated against him
because oliis national origin. At hisleposition, Plaintiff testified:

Q: Do you have any evidence at all, hearsay or not, based on conversations with
Mr. DiFranchi that he discriminated against you because you were Hispanic?

A: | would say no.

(Brophy Cert., Exhibit J (Lassalle Dep. Tr.15).) The undisputed evidence shows that Mr.
DiFranchi treated others similarly to Plaintiff regardless of race or ndtoiggn. (E.g., DS 11
31-33, 40; PR 11 31-33, 40:Many may suffer . . harassment at work, but if the reason for that
harassment is one that is not proscribed by Title VII, it follows that Title \éNiges no relief.”

Moore 461 F.3dat 342. This is fatal to Plaintiff's Title Vliclaim.
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As noted above, the alleged discrimination must also be “pervasive, regulaveos.’
Title VII is violated “when the workplace is permeated with discriminatory intimidatio
ridicule, and insult, that is sufficiently severe or pervasive to alter thetmoredof the victims
employment and creatan abusive working environment.’Nat'l R.R. Passenger Corp. v.
Morgan 536 U.S. 101, 116 (2002nternal quotation marks omitted). In determining whether
an actionable hostile work environment claim exists, a court lookallahe circumstances,”
including “the frequency of the disarinatory conduct; its severity; whether it is physically
threatening or humiliating, or a mere offensive utterance; and whether it amabjsinterferes
with an employees work performance.”ld. “[O]ffhanded comments, and isolated incidents
(unless etemely serious) are not sufficient to sustain a hostile work environmemt dRather,
the conduct must be extreme to amount to a change in the terms and conditions of employment.
Caver v. City of Trentgn420 F.3d 243, 262 (3d Cir. 2006hternal ctations and quotation
marks omitted).

In Mr. DiFranchi’s group, the alleged discriminatory conduct occurred over amoné
period. These acts included being told not to send emails outside of his group without
permission, being yelled at during a meeting and having a light turned off on himselfcs
worker, being accused of lying, being asked why he did not send a communictdiron: @0
P.M., and being overworkedMiany of these complaints fall within normal managerial functions
and are not actionableSee Fichter2013 WL 250196&t *5 (“As the District Court correctly
concluded, many of these claimed hostile actions are well within the scope ofonomm
managerial functions.[Plaintiff's] preferences that [her manageadvise her when audit®
arrived, remain in the office when she was to report to him, and respect her extraevodt ar

Title VIl violations.”)
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Considering the entire record, including the events in Mr. DiFranchi’s group, Mr.
Pollan’s group, Plaintiff's termination, and Plaintiff's job applications, the Cfiods that ro
reasonable juror could find “facts that demonstrated, by a preponderance of the evigdnce, t
[Plaintiff] is entitled to a verdictas there has been no showing that these actions were frequent,
pervasive, avere or physically threateningn re Paoli 916 F.2d at 860 Plaintiff's Title VII
hostile work environmentlaim fails for this separate and independent reaSwue e.g, Kimber
Anderson v. City of Newark02 F. App’x 210, 214 (3d Cir. 201@ffirming summary judgment
of no hostile work environment when the claims were based on increased workload, two
instances of foul language, and “intense animosit€aver, 420 F.3dat 262 (“offhanded
comments, and isolated incidents (unless extremely serious) are noeatftficsustain a hostile
work environment clair).

C. Plaintiff's FMLA Claim

Plaintiff argues that he has proven an “interference” claim under the FMLAnRti®lai
does notairguethat he has proven a “discrimination” or “retaliatiotdim under the FMLA.

To present an “interference&laim under the FMLA, a plaintiff must shot{1) she was
entitled to take FMLA leave. . , and (2]Defendant]denied her right to do so.Lichtenstein v.
Univ. of Pittsburgh Med. Ctr691 F.3d 294, 312 (3d Cir. 2013e alsdParker v. Hanhemann
Univ. Hosp, 234 F. Supp. 2d 478, 483 (D.N.J. 20Q02)o present a claim under the FMLA, a
plaintiff must show (1) she is an eligible employee under the FMLA, (2) defendaan
employer subject to the requirements of the FMLA, (3) she was entitled te lewler the
FMLA, (4) she gave notice to the defendant of her intention to take FMLA leave, atite(5)
defendant denied her the benefits to which she was entitled under the ' MBAL he FMLA

does not provide employees with a right against termination for a reason otherténfanance
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with rights under the FMLA Lichtenstein 691 F.3d at 312. The Port Authoritizerefore, can
defeatPlaintiff's claim if it can demonstrate thBtaintiff wasterminated for reasons unrelated to
his allegedexercise of rightsinder the FMLA 1d.; see also Warwas v. City of Plainfie¢B9 F.
App’'x 585, 588 (3d Cir. 2012) As explained above, the Port Authority has provided a non
retaliatory and nodliscriminabry reason for Plaintiff ssuspension andermination, to wit,
believing he purchased and installed unauthorized software. As Plaintifiileastd rebut this
reason for terminatn, his FMLA claim also fails’

D. Plaintiff's State Law Claims

Plaintiff asserts the following state law causes of action: common law retaliagachbr
of an implied covenant of good faith and fair dealing, negligent and intentiohatiomf of
emotional distressand the Conscientious Employee Protection ACEPA”) (N.J.S.A. 34:191
et seg). Defendant argues that Plaintiff failed to serve a notice of claim on the PbarAytat
least sixty days prior to bringing this suit and, therefore, his rectrasgd on state law clainss
barred by statutePlantiff does not address this argument in his brief.

By joint legislative action, the legislatures of New York and New Jersey Wwaued
their sovereign immunity with respect to the Port Authority under certatnmstances.See
N.JS.A 8 32:1157,et seq Under N.J.S.A. 32:163, the Port Authority’s waiver of sovereign
immunity is conditioned onnter alia, the requirement that at least sixty days prior to any suit
the Plaintiff must serve a notice of claim on the Port Authdfity.This requiremet is

jurisdictional in nature.Matthews v. Port of New York Autii63 N.J. Super. 83, 85 (Ch. Div.

" Nor is it clear that the alleged notice Plaintifive the Port Authority would be sufficient
under the statute as it did not contain information that would convey notice of a “seridhs heal
condition.” SeePhillips v. Quebecor World RAI, Inc450 F.3d 308, 312 (7th Cir. 2006) (“An
employee’s referemc to being ‘sick,” however, does ‘not suggest to the employer that the
medical condition might be serious or that the FMLA otherwise could be applitgable.’

18 plaintiff only seeks money damages from the Port Authority.
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1978),aff'd, 171 N.J. Super. 38 (App. Div. 197%ee alsocCampanello v. Port Auth. of New
York & New Jersey590 F. Supp. 2d 694, 701 (D.N.J. 200&s the Plaintiff failed to give
notice of these claims at least sixty days prior to filing, $uese claimaredismissed.

Plaintiff's CEPA claim must be dismissed on the separate and independerd tratit
IS not actionable against the Port Authoaya bistate entity. hip Heightened Independence &
Progress, Inc. v. Port Auth. of New York & New Jer&3 F.3d 345, 356 (3d Cir. 2012) (“A bi-
state entity, created by compact, is ‘not subject to the unilateral controy ohanof the States
that @mpose the federal system.”fNew Jerseyfis] barred from applying its civil rights and
construction code statutes to the Authotitid., at 358.
V. CONCLUSION

For the reasons stated above, the Court grants the Port Authority’'s motion for summary

judgmert. An appropriate order will issue.

/sl Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.
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