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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

ALEX RODRIGUEZ Hon. Faith S. Hochberg, U.S.D.J.
Plaintiff, . Civil No. 12-3916(FSH) (MAH)
V. OPINION
AUTO ZONE, Date: Januarg4, 2014
Defendant

HOCHBERG, District Judge:

This matter comes before the Court upbDefendant AutoZonés (*AutoZon€ or

“Defendant”)motion for summary judgmeriDkt. No. 38) and Plaintiff Alex Rodriguez’s cross

motion for spoliation(Dkt. No.42).! Plaintiff contends thate was discriminated against on the

basis of his national origin in violation of Titldl, was subject to a hostile work environment in
violation of Title VII, was subject to retaliation in violation of Title VHndthat Defendant’s
conduct also violated the New Jersey Law Against Discriminatilaintiff also contends that
Defendant has destroyed documents such that an adverse inference is mertétouihas
reviewed the submissions of the parties and considered the motion on the papers in accordance

with Federal Rule of Civil Procedure 78.

! The Court also considered Plaintiff's sur-reply. (Dkt. No. 48.)
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BACKGROUND ?

On April 28, 2010, Plaintiff applied to work autoZone as a fulitime parts sales
manager (“PSM”). (DS 1 1; PR1f) Following his application, Plaintiff was hired as a PSM for
Store 1673. (DS 1 3; PR 1 3aintiff was terminated on Meh 15, 2011. (PS {1 75; DR { 75.)

On June 26 2012, Plaintiff filed suit againsfutoZone alleging he was discriminated and
retaliated against by his superviso(®kt. No. 1, Complain} Plaintiff was born in New York
and is of Cuban descent. (DS PR { 2.)

A. Plaintiff's History with AutoZone

Edinson Manjarres was the district manager for Store 36(@3S 1 4; PR T 4.)Plaintiff
did not have any problems with Mr. Manjarres while at Store 1673. (DS 1 6; PR § 6.) $oon aft
being hired, Mr. Manjarres recommended that Plaintiff be promoted to store ma(2§ef 17;

PR § 17.) Plaintiff was pleased about the promotion as it came with a subg@yniiacrease
and heunderstood that Mr. Manjarres was instrumental in securing the pay indoedsien.
(Id.) Plaintiff moved to Store 1674 as a store manager. (DS § 18; PR { 18.) Store 1674 had
more problems and higher “shrirfkthan Store 1673.Id.) While Plaintiff wanted to stay at
Store 1673, he agreed to move to Store 1674 when he was offered more napey. (
Store 1674 continued to be a high shrink and high risk store throughout the time Plaintiff

managed it. (DS 1 19; PR19.) Plaintiff knew thatAutoZonetook shrink very seriouslgnd

% Unless otherwise noted, these facts come from the parties’ statements pfitentifacts. DS
refers to Defendaid statement of undisputed facts, PR refers to Plaintiff's response to
Defendants statement of undisputed facts, PS refers to Plainsifi'ement of undisputed facts,
and DR refers to Defendastesponse to Plaintiff's statement of undisputed facts.

3 Defendant also notes that Plaintiff was aware that Mr. Manjarres wasCfotombia. (DS  7;
PRT7)

* “Shrink” refers to inventory shrinkage. This is the loss of products between the point of
manufacture or purchase from supplier and the point of sale. Shrink may consist ©iikeing
product damage, theft, or administrative errors.
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that part of his job was to prevent and detect shrink (as well as keeping shrink as low as
possible). (DS 1 20; PR 1 20.)

B. Plaintiff's Allegations of Discrimination

Plaintiff alleges that Mr. Manjarres first called him “Castro” in October df020(DS 1
21; PR Y 21.) From October 2010 until Plaintiff's termination, Mr. Manjarres called him
“Castro” or “Cuba” on several occasieapossibly over 10 times. (DS § 22; PR § 22.) Plaintiff
also alleges that Mr. Manjarres said that he was going to “deport” Plaing# thfour times.
(DS 1 23; PR § 23.) Plaintiff understood that Mr. Manjarres did not have the authority to
actually deport him. I4.) Plaintiff also alleges that another employee heard Mr. Manjarres refer
to Cubans as “no good stealers” who are “only glmodalking shit.” (PS { 20.)Plaintiff also
alleges that another employee saw that the name “Castro” had been written benedts Plaint
name on a whiteboard at the store and remained up for “quite some time.” 1@P)SOuring
this time period, MrManjarres was visiting Store 1674 approximately once every two weeks
and Plaintiff asserts that these comments occurred in nearly half of hictiotesawith Mr.
Manjarres Pl.’s Br. at 1; (PS 1 17; DR | 17).

C. Plaintiff's Allegations of Retaliatior?

In 2001,William Smith was a regional manager AutoZone and his territory included
Store 1674. (DS 1 5; PR 1 5.) As regional manager, Mr. Smith was responsibleréeemge
the operation of the region (between 90 and 110 stores), including salpsofits] inventory,
personnel training, development, and implementatioAutbZonés company objectives. Id.)

He was also in charge of deciding whether to fire employdds. (

®> The Court notes that both parties’ statemenfaa and responses are lackiig.some cases,
Plaintiff included legal arguments rather than facts in his statementstpafa in some cases,
Defendant failed to properly support its denials with relevant citations ted¢bedr
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On January 11, 2011, Doug Haley, a loss prevention manager, visited Store 1674 to
conduct a loss prevention audit because Store 1674 suffered from high shrink. (DS  26; PR
26.) Plaintiff was concerned about the high shrink results and the loss prevention(kbiit.
Plaintiff failed this audit, which he admits went poorly, and received a€’ctive action review”
form as a written warning for his failure to follow instructions and unsatisfagb
performance. (DS  27; PR  2R)aintiff scored a 42 perceah the audit; any score below 85
percent is considerddiling. (DS 1 28; PR { 28.)

Mr. Haley also interviewed Plaintiff during the audit. (DS 1 29; PR § 29.) Duriag thi
interview, Plaintiff admitted that the store’s “shrink” was high both before aedla took over
as store manager. (DS 1 30; PBOY) During the interview, Plaintiff admitted the following:

Q. Have you ever taken managers dispose of mercharicise
AutoZone Store 1674 Hackensack NJ for your own use?

A. Yes.

Q. What items havyou taken that whersif] manager dispose of
merchandise?

A. A set of fog lights— couple sockets- a tire spry that was
broken.

Q. Did you have permission to take these items?

A. No.

[.]

Q. Do you realize what you did is against company policy?
A. Yes.

(DS 1 31; PR 1 31.) Plaintiff contends that he first learned that he needed pernoigsica t

“manager dispose dimerchandise during the January 11, 2011 interview. (PR § 31.) Plaintiff

® “Manager disposeof” merchandise is damaged merchandise that has been returned by a
customer to AutoZone. (DS 1 32; PR 32.)

4



argues that a prior manageformed him these items we destined for the trash.ld() The
parties dispute whether or not this merchandise is always thrown away. (DS | $484£R
Plaintiff understoodhat failure to followAutoZonés policies or removing items from the store
without payment could reduin termination. (DS { 35; PR3p.) Between January 25, 2011
and January 27, 2011, fivAutoZone employees provided written statements alleging that
Plaintiff would take energy drinks from the store without paying for them. (PS8%2.)
Plaintiff denies that he ever took these drinks without payment. (PR-%4.B&everal other
AutoZone employees of varying races and nationalities have been terminated for removing
merchandise from the store without authorization. (DS 1 68-70; PR 11 68-7G&mkir made

the decision to discharge these former AutoZone employees. (DS 1 71; PR | 71.)

On January 12, 2011 at 4:30 P.M., one day after the loss preventionPdaiditiff called
Richard Greaves, aegional human resources managed requested Marie Saball's phone
number. (DS 116 37, PR 11 1637.) Ms. Saball was the divisional human resources manager
for AutoZoneat the time. (DS 1 15; PR1%.) On the same day, Mr. Greaves sent Ms. Saball an
email stating that PlaintiffiWanted to talk about something in his district, and wanted to discuss
with someone else.” (PS { 33; DR { 3Blpintiff attempted to contact MSaball over the next
few weeks. (PS 11 3638.)° Plaintiff also alleges that hiiancée calledAutoZone and Ms.

Saball to voice Plaintiff’'s complaints about Mr. Manjarres. (PS 1413P Plaintiffalleges that

’ Plaintiff admits in part and denies in part this statement of fact. SpecificaligtifPldoes not
deny the underlying testimony and redtiexs that he did not know that taking “manager dispose
of” merchandise out of the store could result in terminattben he removed the item¢PR

35))

8 Defendant states that the Court should not consider Plaintiff's or Darleriaripleclarations
because they are undatedPR 11 3&42.) The cases Defendant cites do not support its
proposition. Moreover, the Court notes that the declarations are under the penalty gf perjur
eventhoughthey are undatedIn any event, Plaintiff refiled these declarations with dates on
November 19, 2013. (Dkt. No. 48.) The Court will consider these declarations.
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he eventually spoke with Ms. Saball on February 15, 20@S 9§ 53. Plaintiff contends that

Ms. Saball destroyed her notes recording the circumessaaued timing of Plaintiff’'s complaints.

(PS 11 546.) Defendant argues that there was nothing nefarious about Ms. Saball’'s pfactice
discarding her notes and that any information in her notes would have been captured by the
statements and documentettiretained by the regional office. (DR Y 54-56.)

Also on February 15, 2011, Ms. Saball formally made the recommendation to terminate
Plaintiff. (DS  44; PR 1 44.The same email listed three other employees who were terminated
on February 1, 2011. (PS 1 44.) The parties dispute whether or not Plaintiff and his fiancé
alerted Ms. Saball to his complaints of discrimination before or after Ms.lI'Sabmail
recommading termination. K.g, PS T 40; DR { 40.)Defendant alleges that Ms. Saball
recommended termination based on the results of the loss prevention audit as well as the
statements from othé&utoZoneemployees regarding Plaintiff's alleged theft of enedgpks.

(DS 1 44.) On the other hand, Plaintiff alleges that Ms. Saball recommendetatemmdue to
his complaints of discrimination and harassment regarding Mr. Manjarres. (PR 1Bd4.)
Plaintiff did testify that Ms. Saball's “acts and conductitidg their interactions never caused
him to believe that she wanted to discriminate or retaliate against him. (DS | 477DRtfs4
undisputed that Mr. Smith and Ms. Saball agreed that Plaintiff should be terminateddeat pl
that termination on dld to investigate Plaintiff's concern that he was being “set up” by Mr.
Manjarres. (DS 1 48; PR  48.)

On February 17, 201Mr. Greaves started an investigation into Plaintiff's complaints by
interviewing Plaintiff as well as other witnesses. (DS {599 PR {1 4%0.) On February 28,
2011, Plaintiff was suspended without pay pending the outcome of the investigatioff. 5gDS

PR § 52.) On March 3, 2011, Plaintiff informed Ms. Saball that he intended tocilm@laint



with the Equal Opportunity and Employment Commission. (PS § 73; DR { D&f¢ndant
alleges that in March 2011, Ms. Saball found no merit to Plaintiff's allegations amchted her
recommendation to terminate Plaintiff based on his violabbrthe “manager dispose of”
merchandise policy and theft of energy drinks. (DS { B&:.) Smith agreed with Ms. Saball's
recommendation and made the final decision to terminate PIAin(ES 57 60; PR | 57.)
Plaintiff was terminated on March 15, 2011. (PS {1 75; DR § 75.)
Il. STANDARD

Pursuant to Fextal Rule of Civil Procedures6(c), a motion for summary judgment will
be granted if the pleadings, depositions, answers to interrogatories, argbiadsion file,
together with the affidavits, if any, show that there is no genuine issue as t@tmahfact and
that the moving pdy is entitled to judgment as a matter of laBee Anderson v. Liberty Lobby,
Inc.,, 477 U.S. 242, 247 (1986felotex Corp. v. Catretd77 U.S. 317, 322 (1986). In other
words, “[sJummary judgment may be granted only if there exists no genuine issusenfal
fact that would permit a reasonable jury to find for the nonmoving pafjilter v. Indiana
Hosp, 843 F.2d 139, 143 (3d Cir. 1988). All facts and inferences must be construed in the light
most favorable to the nemoving party. Peters v. Delware River Port Auth.16 F.3d 1346,
1349 (3d Cir. 1994). The judge’s function is not to weigh the evidence and determine the truth

of the matter, but to determine whether there is a genuine issue foSemlAndersqQi77 U.S.

® Plaintiff denies that Mr. Smith was the person who decided to fire him. (PR-&1.5But
Plaintiff fails to cite to any record evidence supporting this denial. khstaintiff cites to
Plaintiff's Statement of Facts, § 56, but § 56 relates to Defendant’s afletiei@s related to the
destruction of documents. This fact is deemed admitted. Fed. R. Civ. P. 56(c)(1); Fed. R. C
P. 56(e); L. Civ. R. 56.1see also Hyland v. Am. Gen. Life Companies, ,LC&. No. 066155,

2008 WL 4308219, n.1 (D.N.J. Sept. 17, 20@8)d sub nom. Hyland v. Am. Int'l Grp360 F.

App’x 365 (3d Cir. 2010)Gurvey v. Fixzit Nat. Install Servs., In€iv. No. 061779, 2011 WL
1098994, *3 (D.N.J. Mar. 21, 2011) (“Absent evidence, a fact is not disputed simply because
Plaintiffs deny it in their papers.”)In any event, Plaintiff previously admitted Mr. Smith was
responsible for firings. (DS §5; PR 1 5.)



at 249. “Consequently, the court must ask whether, on the summary judgment record, easonabl
jurors could find facts that demonstrated, by a preponderance of the evidence, that the
nonmoving party is entitled to a verdictlh re Paoli R.R. Yard PCB Litigatiord16 F.2d 829,

860 (3d Cir. 1990).

The party seeking summary judgment always bears the initial burden of foaduc
Celotex Corp.477 U.S. at 323. This burden requires the moving party to establish either that
there is no genuine issue of material fact and trethving party must prevail as a matter of
law, or to demonstrate that the nonmoving party has not shown the requisite factg telat
essential element of an issue on which it bears the butdeat 32223. Once the party seeking
summary judgmertias carried this initial burden, the burden shifts to the nonmoving party.

To avoid summary judgment, the nonmoving party must then demonstrate facts
supporting each element for which it bears the burden, and it must establish the existence
“genuine issue of material fact” justifying trialMiller, 843 F.2d at 143accord Celotex Corp.

477 U.S. at 324. The nonmoving party “must do more than simply show that there is some
metaphysical doubt as to material fact®atsushita Elec. Indus. Co. v. Zenith Radio Co#a5

U.S. 574, 586 (1986). “Where the record taken as a whole could not lead a rational trier of fact
to find for the nonmoving party, there is no ‘genuine issue for tridd” at 587 (quotingd-irst
National Bank of Arizona v. Cities Serv. C891 U.S. 253, 289 (1968)). Further, summary
judgment may be granted if the nonmoving party’s “evidence is merely btdooa is not

significantly probative.”Anderson477 U.S. at 249-50.



1. DISCUSSION

A. Plaintiff's Title VIl Retaliation Claim

Defendant moves for summary judgment with respect to Plaintiff's Title VII ratalia
claim. Title VII of the Civil Rights Act of 1964 provides thdfi] t shall be an unlawful
employment practice for an employer to discriminate against any of his exaplay. because
he has opposed any practice made an unlawful employment practice by this supcmapter
because he has made a charge, testified, assisted, or participated in any imaaner
investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3.

In a Title VII retaliation case, a plaintiff can show retaliation through eitivectdor
circumstantial evidenceFasold v. Justice409 F.3d 178, 184 (3d Cir. 2005Vhen a plaintiff
presents circumstantial evidence, as opposed to direct evidence, in support of his amher cl
“the burdenshifting framework set forth iMcDonnell Douglas Corp. v. Gregd11 U.S. 792
(1973)" governs. White v. Planned Security Servicd80 F. Appx 115,118 (3d Cir. 2012).
Under theMcDonnell Douglasframework the plaintiff must first establish prima faciecase for
unlawful retaliation by demonstrating that (1) he engageghiactivity protected by Title VII;

(2) the cefendants took an adverse employment action against®rimg (3) there was a causal
connection between his participation in the protected activity and the adverse rasmgl@agtion
he suffered. Nelson v. Upsala Coll.51 F.3d 383, 386 (3d Cir. 1999arra v. Phila. Hous.
Auth, 497 F.3d 286, 300 (3d Cir. 2007 If the plaintiff establishesa prima facie caseof
unlawful retaliation the burderthen shifts to the employer to demonstrate a legitenaion

retaliatory reason for thadverse employment actiohloore, 461 F.3dat 342. Finally, if the

10" «[A] plaintiff claiming retaliation under Title VIl must show that a reasonable leyge

would have found the alleged retaliatory actions materially adverse in tigatiéflemight have
dissuaded a reasonable worker from making or supporting a charge of idiatam” Moore v.
City of Philadelphia461 F.3d 331, 341 (3d Cir. 2006) (internal quotation marks omitted).



defendant dablishes a legitimate reasdor the adverse employment action, then the burden
shifts back to the plaintiff to show by a preponderance of the evidence that the emmploye
explanatdn is false and that retaliation was the real reason for the adverse/empiaction*
Id.; Shellenberger v. Summit Bancorp, In818 F.3d 183, 18¢{3d Cir. 2003) (explaining that
plaintiff must show that “retaliatory animus played a role in the empgl®ydcisioamaking
process and that it had a determinative effect onatlteome of that process(internal
guotations omitted)

AutoZoneargues that it had a legitimate nmaliatory reason for terminating Plaintiff,
to wit, his unauthorized removal of “manager dispose of” merchandise and employds of
his drinkingof beverages without paying for them. (Dep.Br. at 22.) Defendant has met its
burden to provide a legitimate noetaliatory reason for Plaintiff's termination.

When faced with a legitimate, noataliatory reason for Defendant’s actions, the burde
of proof rests with Plaintiff to show that the proffered reasons are prdtexAt&inson v.
LaFayette Coll. 460 F.3d 447, 455 (3d Cir. 2006)laiatiff may survive summary judgment by
submitting evidencéhat “1) casts sufficient doubt upon each of the legitimate reasons proffered
by the defendant so that a factfinder could reasonably conclude that each remsan w

fabrication; or2) allows the factfinder to infer that discrimination [or retaliatisals moreikely

1 A plaintiff may show pretext by submitting evidenétom which a factfinder could
reasonably either (1) disbelieve the empitsyarticulated legitimate reasons; or (2) believe that
an invidious discriminatory reason was more likely than not a motivating onde#tive cause

of the employer’s action.”Keller v. Orix Credit Alliance, In¢.130 F.3d 1101, 1108 (3d Cir.
1997). Under the first prong, the party mdsimonstrate “such weaknesses, implausibilities,
inconsistencies, incoherencies, or contradictions in the employer’s proffgrachd¢e reasons
for its actions that a reasonable fact finder could rationally find themorihy of credence.’ld.

at 1108-09. Prong two has recently been modified by the Supreme Court. Plaintiff must now
show that “but for” Defendant’s retaliatory bias, he would not have experiencextivieese
employment action.Univ. of Texas Sw. Med. Ctr. v. NassaB3 S. Ct. 25172534 (2013)see
also Coleman v. Jason PharnCiv. No. 1211107, 2013 WL 5203559, *@th Cir. Sept. 17,
2013).
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than not a motivating or determinative cause of the adverse employment”&ttibuentes v.
Perskie 32 F.3d 759, 762 (3d Cir. 1994)‘To discredit the employes proffered reason,
however, the plaintiff cannot simply show that the empleydecison was wrong or mistaken,
since the factual dispute at issue is whether discriminatory animus motivated tbgezmpot
whether the employer is wise, shrewd, prudent, or compkt&htat 765 “[F]ederal courts are
not arbitral boards ruling on thérength of ‘cause’ for dischargelhe question is not whether
the employer made the best, or even a sound, business decision; it is whetharréeson is
[discrimination or retaliatiof.” Keller, 130 F.3dat 1109 (citing Carson v. Bethlehem Steel
Corp., 82 F.3d 157, 159 (7th Cid996)). Plaintiff “must show, not merely thaDefendant’$
proffered reason was wrong, but that it was so plainly wrong that it cannot have been the
employers real reasai Fichter v. AMG Res. Corp528 F. App’x 225, 230 (3d Cir. 2013).

i. Pretext: Fabrication

In this case, Plaintiff has admitted to violating company policy by removing “manage
dispose of” merchandise from the store. (DS 1 31; PR){\&reover, Plaintiff was aware that
violations of company policy could result in termination. (DS | 35; PR ) 3be record
evidence also shows that others were fired for similar violations. (DS79;68R { 6870.)
Plaintiff admits that his actiorsthe unauthorized taking of his employer's merchanrdise
subjected him to possible termination. Regardless of whether he took the mercharalise be
of a mistaken belief it was permitted or because he was stealing, it is undisautBefendant
had grouds to terminate Plaintiff based company policy See Norman v. Kmart Corpi85 F.
App'x 591, 593 (3d Cir. 2012)[B] ecausgPlaintiff] admits to the violations she committed,

she cannot show thfiter employer'sjeason was fals§. Thus, there is no genuine dispute as

12 UnderNassar Plaintiff must now show that retaliation was the “but for” causth@fadverse
employment action.
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to whether Defendant’s proffered reason for termination was a fabrica@t@intiff admits to
the alleged conduct.

ii. Pretext: “ But For’ Cause

Plaintiff makes five arguments why Defendant’s proffered-rataliatory eason for
termination was a pretext: (1) unusually suggestive timing; (2) the destrudtMs. Saball’s
notes; (3) the termination of other employees at Store 1674; (4) the reasons pWAtkedtiff
for his termination; and (5) the reaction of his superiors to his complaints.

Plaintiff argues thatbecause Ms. Saball recommended that he be terminated shortly after
he and his fiancée attempted to contact Ms. Sdbafendant’s reason for terminating him was
pretextual® Similarly, Plaintiff argueshat the fact Ms. Saball destroyed her hamiiten notes
regarding the timing and content of Plaintiff's complaints also shows prétdt in this case,
the timing of Ms. Saball’'s recommendation is dapositive for summary judgmentPlaintiff
only began complaining about the alleged discrimination dfieeradmitted to removing
“manager dispose of” merchandise from the store without permission and afteraisaged
the loss prevention audit. Even assuming Defendant was terminated shortlyadpdaicing

about alleged discrimination, it is not enough to show pretext in this Segee.g, Dellapenna

v. Tredyffrin/Easttown Sch. Dis#49 F. Appx 209, 216 (3d Cir. 2011y She cannot show that

13 For support, Plaintiff cites t€apilli v. Whitesell Const. CoCiv. No. 045777, 2006 WL
1722354 (D.N.J. June 21, 2006). Biapilli is distinguishable on its factsUnlike this case,
Capilli did not involve allegations of discrimination that only occurred after an investigayi

the employer. In any event, on appehe Third Circuit found that temporal proximity alone
was not enough to demonstrate pretext and affirmed judgment as a matter atdali v.
Whitesell Const. C9.271 F. App’x 261, 266 (3d Cir. 2008) (“We do not believe that the close
temporal proximity between Capilli's termination and her medical leave is suffioieinaw this
inference because, as outlined above, Capilli's problems interacting withotveorkers at
Whitesell are amply documented in the record and began well before she exguernetical
problems.”)

4 Defendant contends that any information in these notes would have been captured in the
statements and documentation from AutoZone’s investigation. (DR 1 54.)
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her firing at the end of a months-long investigation into her accounting pracasdtevresult of
a complaint she made after the investigation had b§giwerma v. Univ. of Pennsylvania33
F. App’x 115, 119 (3d Cir. 2013)[T] his Court has declined to infer such a causal link where an
employeés negative performance evaluations predated any protected ativiBhaner v.
Synthes 204 F.3d 494, 505 (3d Cir. 2000) (noting that the timing of a negative performance
evaluation was not “unusually suggestive” when the negative evaluationdd spaide to
plaintiff's first charge of discrimination)Choy v. Watson Wyatt & GdCiv. No. 044097, 2006
WL 1784122, *6 (D.N.J. June 26, 2006(‘[A]ctions for retaliatory discharge will not be
successful where allegations of employer misconduct are obvioistg ras a ‘smokescreen in
challenge to the superviserlegitimate criticism,’” rather than voiced in good faith opposition to
perceived employer miscondugt.” In any event, Plaintiff admits to the conduct that is the
reason for his termination. Sindissar, a Plaintiff must show that retaliation is the “but for”
cause of his terminationThere is no dispute that Plaintiff's action could result in termination.
(DS 1 35; PR 1 35.) Plaintiff has not met his burden to show Defendant’s proffered fegason
termination was a pretexdr that retaliation was the but for cause of his terminatidio
reasonable juror could find “facts that demonstrated, by a preponderance of the eWderhe
nonmoving party is entitled to a verdictli re Paoli 916 F.2d at 860.

Plaintiff also argues that the fact that three other employees were terminateeffo
after the same loss prevention investigation shows pretext. (Pl.’s Br. aBRR.the fact that
other employees were also fired for similar offenses without assertingndistion claims

further supports Defendant®n+etaliatory reason for Plaintiff’'s termination. The fact that the
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other employees were fired earlier and for differing theft amdudtses nodemonstrate “such
weaknessesmplausibilities, inconsistencies, incoherencies, or contradictions in the ariploy
proffered legitimate reasons for its actions that a reasonable fact findeératbonally find them
unworthy of credence.Keller, 130 F.3d at 1108-09.

Plaintiff also argues that Defendant has changed its reason for termimatiguie times
demonstrating pretext. (Pl.’s Br. at 24.) But Defendant has consistently $tatdelaintiff’s
terminationwas for the unauthorized removal of merchandise. Indeed, Pleaaatiffits he
removed merchandise without authorization. Even if Defendant listed the incorrect stolen
merchandiser date, Defendant has consishgrstatedthat Plaintiff was terminated for theft
this “inconsistency” is not sufficient to overcome Defendant’s -raaliatory reason for
Plaintiff's terminationespecially considering the fact Plaintiff admits to the infractiddee
Butler v. CoopeiStandard Auto., Inc498 F. App’x 549, 553 (6th Cir. 201 Xeealso Clair v.
Agusta Aerospace Corb92 F. Supp. 2d 812, 824 (E.D. Pa. 2009(‘[P]ointing to a single
inconsistency does not automatically overcome a legitimate;disonminatory reason for
termination?).

Plaintiff also complains of and distorts various comments made during depssitithis
matter’® These comments, made long after Plaintiff's termination, do not show that the non
retaliatoryreason for his terminatiowas a pretext. Finally, Plaintiff argues thabefendant’s

non+etaliatoryreasons a pretext because Defendant allegedly failed to lsseere punishment

15 plaintiff argues that the other terminated employees had theft amounts rangngi0 to
$1,300 while Plaintiff had an amount of “$0.0But the value attributed to Plaintiff’'s admitted
merchandise removal dorst change the fact that it is a fireable offense.

% plaintiff also complains of a comment allegedly made by Mr. Doug Haley durisg hi
termination meeting. (Pl.’s Br. at 25.) Plaintiff does not allege that Mr. Halewmgtiing to

do with the decision to terminate him. These comments do not rebutrthietaliatory reason
for Plaintiff's termination.
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on Mr. Manjarresfter its investigation (Pl.’s Br. at 25.) But whether or not Defendant leveed a
severe enough punishment on Mr. Manjarres is not relevant to whether or notiddie
reasons for recommending termination almost two months earlier were pretextua

Plaintiff also fails to rebut Defendant’s second proffered reason for rnatimg
Plaintiff—his alleged theft of beverages from the store. Whether or not Platitifilly stole
the beverages is not importanit is only important thaMr. Smith believed that Plaintiff stole
the merchandise SeeKeller, 130 F.3dat 1109 Plaintiff was required to come forward with
evidence showing that Mr. Smith’s reason for firiAtaintiff was either a fabrication or that
retaliation was the “but for” cause of his firing.Fuentes 32 F.3dat 762 Nassay 133 S. Ctat
2534. Plaintiff has done neither.

In short, Plaintiff admits that he violatéitoZonés company policy and has failed to
show that this nometaliatory reason for his termination was a pret&i.reasonable juror could
find for the Plaintiff on this clainmnder theseircumstances.

B. Plaintiff's Disparate Treatment Discrimination Claim

To establish grima faciecase of discrimination, Plaintiff must show tlia} he belongs
to a protected class; (2) he was qualified for the position; (3) he was subject to ese adve
employment action; and (4) the adverse action was under circumstanae$ g9d to an
inference of discriminationShahin v. DelawareCiv. No. 13-2120, 2013 WL 3781376, *(@3d
Cir. July 22, 2013). In order to proceed under a disparate treatment theory to establish an
inference of discrimination, a plaintiff must show that his employer treated hinflalemsbly
than similarly situated employees who were not in the protected cla¢sison v. St. Luke’s

Hosp, 307 F. Appx 670, 672 (3d Cir. 2009) Johnson relies on a disparate treatment theory to

7 plaintiff asserts that Ms. Saball was the person who decided to terminate veém.if Enis is
the case, the same reasoning applies to Ms. Saball’s reasons for terminatitfg Plai
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establish an inference oaial discrimination. To proceed in this fashion, Johnson msisbw
that St. Lukés treated her less favorably than similarly situated employees who werehsst in
protected class.”) Like retaliation, should a plaintiff establishpama faciecase, the defendant
may come forward with a legitimate ndmscriminatory reason for its decisionld. at *2.
Should this showing be made, the burden shifts back to the plaintiff to show by a prepanderanc
of the evidence that the employer’s explanation is false anddtbaiminationwas the real
reason for the adverse employment actidd. In order to show pretext in the context of a
discrimination claim, Plaintiff must provid&vidence, direct or circumstantial, from which a
factfinder could reasnably either: (1) disbelieve the employearticulated legitimate reasons;
or (2) believe that an invidious discriminatory reason was more likely than notiating or
determinative cause of [the employgdraction.” Shahin v. DelawareCiv. No. 13-1955, 2013
WL 5120863, *3 (3d Cir. Sept. 16, 2013).

Because Defendant has offered a-d@triminatory reason for Plaintiff's termination
and Plaintiff failed todemonstrate thathose reasons were pretextutdr(the same reasons
discussed above with re=mg to retaliation summary judgment in favor of Defendant with
respect tdPlaintiff's disparate treatment discrimination claim musgtanted.

Plaintiff also fails tashow thatthe adverse action was under circumstances giving rise to
an inference ofliscrimination There is no connection between Mr. Manjarres’ comments and
Defendant’s decision to terminate Plaintiff. Indeed, Plaintiff fails to connectMAnjarres’
comments with either Ms. Saball's recommendation or Mr. Smith’s final decisitenmianate
his employment. Defendant’s motion for summary judgment with respect to Plaidisfbarate

treatment discrimination claim must be granted on this separate and indepeadedt g
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C. Plaintiff’'s Hostile Work Environment Claims

Defendantmakesthree argumentdor why Plaintiff's hostile work environment claims
fail. First, Defendantargues that the alleged conduct was abjectively or subjectively
sufficiently severe or pervasive so as to alter the terms and conditions of employmerdaed cr
anintimidating, hostile, or offensive working environment. Second, Defendant argudbdhat
comments did not affect Plaintiff's work or healtfhird, Defendant argues that it is entitled to
the affirmative defense of reasonable care as outlinédiaghe v. City of Boca Ratgn524
U.S. 775 (1998) anBurlington Industries, Inc. v. Ellerf524 U.S. 742 (1998).

i. Legal Standard

In order to meet hiprima faciecase for a hostile work environment claim, Plaintiff must
prove: “(1) that he suffered intentional discrimination because of his race amaiairigin; (2)
that the discrimination was severe and pervasive; (3) that the discriminatiomedéally
affected him; (4) that the discrimination would detrimentally affectasonable person of the
same race in that position; and (5) the existence of respondeat superioy.liat8l#nchez v.
SunGard Availability Servs. LPBB62 F. Appx 283, 286 (3d Cir. 2010).“In employing this
analysis, a court must evaluate the frequesfdyre conduct, its severity, whether it is physically
threatening or humiliating, and whether it unreasonably interferes witbmgotoyeés work
performancé. Id. at 28687. “Title VII is not violated by [m]ere utterance of an... epithet
which engenders offensive feelings in an emplopedy mere discourtesy or rudenessnless
SO severe or pervasive as to constitute an objective change in the conditions ofrem{ilolg.
at 287 (citingFaragher, 524 U.S.at 787) seealso Caver v. City of Tenton 420 F.3d 243, 262
(3d Cir. 2005)“[O]ffhanded comments, and isolated incidents (unless extremely serious) are not

sufficient to sustain a hostile work environment claiRather, the conduct must be extreme to
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amount to a change in the terms and conditions of employnfiet¢rnal citations and quotation
marks omitted)). Title VIl is only violated ‘men the workplace is permeated with
discriminatory intimidation, ridicule, and insult, that is sufficiently severe orgsére to alter
the conditions of the victins employment and creasm abusive working environmentRNat'l
R.R. Passenger Corp. v. Morgds86 U.S. 101, 116 (200@nternal quotation marks omitted).

“An employer is subject to vicarious liability to a victimized employee for foreble
hostile environment created by a supervisor with immediate (or succgdssigker) authority
over the employee.”Faragher, 524 U.S.at 807. If no tangible employment action is taken, a
defending employer may raise an affirmative defense tditiabr damages?® Id. The defense
has twoelements:“(a) that the employer exercised reasonable care to prevent and correct
promptly any sexually harassing behavior, and (b) that the plaintiff englogeeasonably
failed to take advantage of any pretre@ or corrective opportunities provided by the employer
or to avoid harm otherwise. Id. “No affirmative defense is available, however, when the
supervisors harassment culminates in a tangible employment action, such as discharge,
demotion, or undesable reassignmeiit.Id. at 808.

il. Analysis

In order to survive summary judgment, Plaintiff must show that the alleged
discrimination was “severer pervasive.” Sanchez362 F. Appx at 286 Plaintiff complains
that the remarks Mr. Manjarresade occurred about once a month, from October 2010 until
March 2011. There is no record evidence that Mr. Manjarres physicedigténed Plaintiff in
this handfulof interactions spread over 6 months. There is no doubthtas¢ comments were

not “pervasive.” Indeed, the vast majority of time, Mr. Manjarres was not physigcedsent at

8 The same affirmive defense is outlined iBurlington Indus., Inc. v. Ellerth Ellerth, 524
U.S. at 765.
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Plaintiff's store. He visited about twice a month, and the discrimination Plaiasridbes only
occurred in half of those interactions. But the Court need no reach the question of whetter
these comments were “severe” because even if they were “severe,” Defendant wentitdzk

to the affirmative defense discussedFaragher and Ellerth. Even construing all facts and
inferences in a light most favoralie Plaintiff, as the Court must do on a motion for summary
judgment,Plaintiff waitedan unreasonable amount of time before attempting to use AutoZone’s
antidiscrimination opportunities.

There is no dispute that AutoZone has a company policy that prohibits discramiaat
requires that employees report any discrimination immediatelpS 1 1114; PR Y 114)
AutoZone makes a handbook with its policy prohibiting discrimination, harassment, and
retaliation available to every employedd.) Even taking Plaintiff's assertions as true faded
to even attempt toeport any alleged harassment until the day after he failed AutoZone’s loss
prevention audit’ (PS {f 368) This suspicious timing, coupled with Plaintiffelay of
nearly four nonthswithout explanationdemonstrates that Plaintiff unreasonably failed to take
advantage of Defendant’s preventative measures as a matter of law.

Other courts have found this amount of time before action to be unreasonable as a matter
of law. Seege.g, Casiano v. AT&T Corp.213 F.3d 278, 287 (5th Cir. 200@pur month delay
unreasonable)Thornton v. Fed. Express Corm30 F.3d 451, 458 (6th Cir. 2008)oting that

waiting to report until two months into a leave of absence was unreasodableson v. Cnty. of

9 The alleged harassment in this case is not linked to any tangible employrimmt dttere is
no evidence that Mr. Smith, the person responsible for Plaingfffsibation, participated in any
of the alleged harassment.

20 plaintiff alleges that he reported the alleged harassment to Ms. Sababmfy 15, 2014
over a month after the audifter this report, AutoZone investigated Plaintiff's complaiatsl
issued a “Corrective Action Review Form” kr. Manjarres (PSY 25 DS 11 4950; PR 9 49
50)
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Racine 474 F.3d 493, 502 (7th Cir. 200@nding four months unreasonabla@)illiams v.
Missouri Dep’t of Mental Health407 F.3d 972, 977 (8th Cir. 2008)nding four months
unreasonablexbrogated on other grounds by TorgersorCity of Rochester643 F.3d 1031
(8th Cir. 2011) Pinkerton v. Colorado Dep't of Trans®63 F.3d 1052, 1064 (10th Cir. 2009)
(2.5 month delay unreasonabl®)inix v. JeldWen, Inc, 237 F. Appx 578, 586 (11th Cir. 2007)
(finding that four months, six nmbhs, and a year wasnreasonable)Walton v. Johnson &
Johnson Servs., Inc347 F.3d 1272, 1291 (11th Cir. 20Q8nding 2.5months unreasonable);
Taylor v. Solis 571 F.3d 1313, 1320 (D.C. Cir. 200dj)nding a five or six month delay
unreasonableAdams v. City of Gretn2009 WL 2883038, *7 (E.D. La. Segt. 2009) finding
four months was unreasonable). The Court finds these cases persuasive and, even absent thes
cases, would independenttpncludethat Plaintiff's lack of action for four monthaithout
explanation to be unreasonable as a matter of law. There is no genuine disputy asate el
fact, and summary judgment with respect to AutoZone’s affirmative defense isdyrant

Plaintiff argues that Defendant is not entitled to this atitice defense because he did in
fact use AutoZone’s remedial apparattis(Dkt. No. 41 at 37.) But such a rule would essentially
eviscerate the affirmative defense and is contrary to the Supreme Courtrgghotdraragherand
Ellerth. Faragheronly requires that the employaereasonably fail to take advantage of preventive

or corrective opportunitiesFaragher, 524 U.S. at 807. Under Plaintiff's view, an employee could

L For support, Plaintiff cites a special concurrence fhodest v. Freeman Decorating, In&68

F.3d 795, 803 (5th Cir. 1999a case that is not binding dhis Court. But thelndest
concurrence is not contrary to this Court’'s holding. Indéediestmerely concludes that the
affirmative defense described raragherand Ellerth requires both recited prongs rather than
one or the otherld. at 801 (notinghe defense requires that the employee fail to act promptly).
Indest does not hold that any invocation of an ahicrimination apparatusincluding an
untimely invocatior—negates the affirmative defense. Moreover, the Third Circuit has affirmed
the grant of summary judgment for an employer on this ground when an employee dodged
unreasonably delayed complainfee Newsome v. Admin. Office of the Courts of the State of
New Jersey51 F. App’x 76, 80-81 (3d Cir. 2002).
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nullify this defense by merely complaining of alleged harassment at any tiniierNaw nor logic
support this interpretation &aragher

D. Plaintiff’'s State Law Claims

Plaintiff's remaining New Jersey Law Against Discrimination (“NJLAD”) claimuse
predicated on state lawPursuant to 28 U.S.C. § 1367(c)(3), “[t]he district court may decline to
exercise supplemental jurisdiction over a claim” if “the district court has disthiak claims
over which it has original jurisdiction.The Third Circuit las recognized the authority of district
courts to decline to retain jurisdiction after the federal claims have been didn8eg e.g,
Annulli v. Panikkay 200 F.3d 189, 2023 (3d Cir. 1999) (affirming decision of the district court
to decline to exerse pendent jurisdiction after granting summary judgment to the defendants on
the claims arising under federal lawjrogated on other grounds by Rotella v. Wdsi2B U.S.
549 (2000)Jackson v. FauveB34 F. Supp. 2d 697, 73B (D.N.J. 2004).The Cout therefore
declines to exercise supplemental jurisdiction over Plaintiff's remaining clairiight of the
considerations of judicial economy, convenience, fairness, and coRlgyntiff may choose to
refile those claims in state court.

E. Plaintiff's Cross Motion for Spoliation and an Adverse Inference

Plaintiff seeks an adverse inference for spoliation based on Ms. Saballisctiestiof
her notes that allegedly included information about the timing and content ofifPaint
complaints of discrimirtzon.

“Spoliation occurs where: the evidence was in the martgntrol; the evidence is
relevant to the claims or defenses in the case; there has been actuaksuppresithholding of
evidence; and, the duty to preserve the evidence was reasonasigefaiole to the party.Bull

v. United Parcel Serv., Inc665 F.3d 68, 73 (3d Cir. 2012).
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For an adverse inference to applyt fmust appear that there has been an actual
suppression or withholding of the evidenceNo unfavorable inference arises whéme
circumstances indicate that the document or article in question has been lostdentatigi
destroyed, or where the failure to produce it is otherwise properly accownfedBrewer v.
Quaker State Oil Ref. Corpr2 F.3d 326, 334 (3d Cir. 1996)iting, inter alia, 29 Am. Jur. 2d
Evidence § 177 (“Such a presumption or inference arises, however, only wiegolihéonor
destruction [of evidence] was intentional, and indicates fraud and a desire to supprestht
and it does not arise where the destruction was a matter of routine with no fraudelari)nt
“[T] he key considerations in determining whether such a sanction is appropriate should be: (1)
the degree of fault of the party who altered or destroyed the evidence; (2) the dgyspedite
suffered by the opposing party; and (3) whether there is a lesser sanctiomilthavoid
substantial unfairness to the opposing party and, where the offending parigusiget fault,
will serve to deter such conduct by others in the &tuin re Hechinger Inv. Co. of Delaware,

Inc., 489 F.3d 568, 579 (3d Cir. 2007).

In this case, Plaintiff's request for an adverse inference fails for twongadg-irstthe
duty to preserve the evidence wad reassonably foreseeable to the party. thecause Plaintiff
complained of discrimination and Ms. Saball recommended his termination basedtanthef
the unauthorized removal of “manager dispose of” merchandise does not mean thajathis i
was “reasonably foreseeableNot every complainhof discrimination or termination resulis
litigation. Second, it does not appear that there has been actual suppression or intentional
withholding of evidence. Ms. Saball indicated that she destroyed the notes because the
contents would have beemegerved inAutoZoneés investigation documents and that it was her

usual practice. R 1 54) Moreover, Plaintiff has not been prejudiced as evidence of the timing
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of his calls to Ms. Sabaland their content has been provided by his own testimony and
telephone records. There is no evidence that Ms. Saball intentionally destroyedelsen not
order to suppress evidence. Plaintiff's spoliation masatenied.
V. CONCLUSION & ORDER

For the rasons stated above, Defendant’s motion for summary judgment is granted in
part. Plaintiff's motion for spoliation is denied, and Plaintiff’'s motion for arsply is denied as

moot. An appropriate Order will issue.

[s/ Faith S.Hochberg
Hon. Faith S. Hochberg, U.S.D.J.
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