
UNITED STATESDISTRICT COURT
FOR THE DISTRICTOF NEW JERSEY

JasonRIOS, Civ. No. 2:12-4716

(KM) (MAR)
Plaintiff,

V.
OPINION & ORDER

CITY OF BAYONNE et al.,

Defendants.

KEVIN MCNULTY, U.S.D.J.:

This mattercomesbeforethe CourtuponDefendantOfficer James

Mahoney’smotion for reconsideration(ECF No. 150) of this Court’s April

8, 2015Opinion andOrder (ECF Nos. 144, 145). ThatApril 8 Order

deniedMahoney’sappealof JudgeRammer’srefusalto staydiscovery.

For the reasonssetforth below, Mahoney’smotion for

reconsiderationis DENIED.

I. BACKGROUND1

This actionaroseout of anAugust29, 2010 incidentbetweenRios

anddefendantmembersof the City of Bayonne’sPoliceandFire

Departments.

On October25, 2013,all of the defendantsmovedto staydiscovery

because therewasan ongoingcriminal investigationof themregarding

the same incident.(SeeDefs. Mot. to Stay, ECF No. 67 (brief at 68-4)).

1 A moredetaileddescriptionof the facts is includedin my April 8, 2015
Opinion (ECF No. 144), aswell asa companionopinion filed today.

1

RIOS v. CITY OF BAYONNE et al Doc. 161

Dockets.Justia.com

http://dockets.justia.com/docket/new-jersey/njdce/2:2012cv04716/277556/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/2:2012cv04716/277556/161/
http://dockets.justia.com/


The defendantsarguedthatdiscoverycould not continuebecausethe

defendantswould eitherhaveto invoke the Fifth Amendmentor risk

incriminatingthemselves,eitherin depositionsor by the act of producing

documentsin discovery.

On August 14, 2013, the fire andpolice departmentswere served

with grandjury subpoenasfrom the U.S. Attorney’s Office for the District

of New Jersey(“USAO”) relatedto theAugust29, 2010 incident.The

subpoenasmentionedthe officers at the sceneby name.(SeeTranscript

of Nov. 18, 2013 Hearing(“Nov. 18, 2013Tr.”), ECF No. 134-2, Ex. B,

10:4—7, 19:9—20:21; seealsoDavie Cert.2¶4, ECF No. 64). The

governmentalso subpoenaedthe InternalAffairs Unit’s files. (Id. 24:4—8).

The individual defendants,however,werenot subpoenaed.(Id. 32:24—

33:1). In addition,Mahoney’sattorney,Mr. Till, statedat oral argument

beforeJudgeHammer“that therewere statementsmadeto, not to [Tilli,

but to othercounselthat indictment[of the officers] wasimminent.” (Id.

36:9—11; seealso45:5—8). Rios wasalso“summonedto speakwith

federallaw enforcement”regardingthe federalcriminal investigationof

the defendants.(Id. 63:4—7 (quotingP1. Opp. to Defs. Mot. to Stayat 2,

ECF No. 69)).

On November18, 2013,JudgeHammerheld a hearingandruled

on the defendants’first motion to staydiscovery.(Seeid.). In his ruling,

he balancedthe Walshfactorsandconcludedthat they weighedin favor

of grantinga stayfor a period of 90 days(exceptasto document

discovery).(Id. 7 1:9—20); seeWalshSec.,Inc. v. Cristo Prop. Mgmt., Ltd., 7

F. Supp.2d 523, 527 (D.N.J. 1998).

On May 27, 2014,JudgeHammerheld oral argumentasto

whetherthe stayshouldbe treatedashavingexpired. (SeeTranscriptof

May 27, 2014 Hearing(“May 27, 2014Tr.”), ECF No. 134-2, Ex. C). The

2 The Certificationof KennethP. Davie, datedOctober7, 2013,submitted
in supportof the defendants’motion to seal;ECF No. 62 = Davie Cert.
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stay remainedin place.

On September22, 2014,JudgeHammerheardthe parties’

argumentsasto whetherto extendthe stay. (SeeTranscriptof

September22, 2014 Hearing(“Sept. 22, 2014Tr.”), ECF No. 134-2, Ex.

D). At the hearing,Rios’s counsel,Mr. Aboushi, informedJudgeHammer

that FBI Agent LauraRugler3hadtold his co-counsel,Mr. Silberman,

“that theFBI completedtheir investigationandwerenot moving forward

with anychargesagainstthe defendants.”(Id. 11:11—18).Mr. Till

confirmedthat the defendants hadno reasonto disbelievethis

representation.(Id. 12:3—12). Mr. Till nevertheless soughta Fed. R. Evid.

104 hearingon the issueof whethera criminal investigationwas

pending.(Id. 12:3—6; 13:16—20).Becauseit wasunclearat thatpoint

whetherthe governmenthadconcludedits investigationof the officers,

JudgeHammercontinuedthe stay. He scheduledan additionalhearing

for December10, 2014. (Id. 28:8—16).JudgeHammeralso instructedMr.

Aboushito sendnoticeto the United StatesAttorney’s Office regarding

the December10, 2014 hearingso that they could appearif theywished.

(Id. 30:1—4).

On December10, 2014,JudgeHammerconducteda hearing

regarding thestayandreceivedupdatesas to the statusof any

government investigations.(SeeTranscriptof December10, 2014

Hearing(“Dec. 10, 2014Tr.”), ECF No. 134-2, Ex. E). Defendants

SaroshinskyandMahoneyreceivedlettersinforming themthat (1) they

wereno longertargetsof a criminal investigationby the DOJ Civil Rights

Division and (2) the USAO took no positionwith respectto whetherthe

currentcivil proceedingsshouldbe stayed.(Id. 4:6—6:21). Counselfor

Mahoney,Mr. Till, saidthatAUSA Eicherhadrepresentedto him that

the USAO would not takea positionasto whetherit was investigating

Mahoney.(Id. 7:24—8:10).Mr. Till neverthelessexpressedhis ongoing

3 The spellingof the FBI Agent’s nameis phoneticin the transcript.
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concernabouta potentialUSAO investigationfor two reasons:(1) The

lettersto SaroshinskyandMahoneyincludedthe following disclaimer:

“Pleasebe advisedthat [the DOJ Civil Rights Division’s] conclusionin

this matterdoesnot precludeothercomponentsof the U.S. Department

of Justicefrom taking actionwhereappropriateundertheir separate

enforcementauthority,” (Id. 12:8—17) (2) The USAO took no positionwith

respectto a stayin the currentmatter,which led Mr. Till to an

“inference” thatUSAO has“left all their optionsopen.” (Id. 12:18—25).

Counselfor defendantsSaroshinskyandPopowski,Ms. Garcia,also

remainedconcernedaboutthe USAO subpoenasthatwerepartof the

basisfor JudgeHammer’sfirst impositionof a stay. (Id. 16:8—18:13).Till

andGarciaacknowledged,however,thatneitherof themhadaskedthe

USAO for anupdatein theyearprecedingthe December10, 2014

hearing.(Id. 18:9—25). JudgeHammernotedthatAmato andPopowski

hadnot receivedlettersinforming themthat they wereno longertargets

of a DOJ investigation.(Id. 20:10—21:17).At thatpoint, plaintiff Rios’s

counsel,Mr. Silberman,addedthathe hadreceiveda letter from the

DOJ Civil Rights Division (ECF No. 116-1) statingthat their investigation

wasclosed.(Id. 24:15—22).That letterreadsin pertinentpartasfollows:

We recentlycompletedour review of the resultsof the
investigationto determinewhethera federalcriminal
prosecutioncould be broughtconcerningallegationsthat the
civil rights of Mr. JasonRios wereviolatedby officials of the

BayonnePolice Department.After carefulconsideration,we

concludedthat the evidencedoesnot establisha
prosecutableviolation of the federalcriminal civil rights
statutes.Accordingly, we haveclosedour investigationand,

basedon currentinformation,do not plan to takeany
further action.

(DOJ Letter Oct. 3, 2015,ECF No. 116-1).

After receivingall of this information,JudgeHammeradjourned

the proceedingsandcontinuedthe stay,with instructionsfor the parties

to returnwith the following information: (1) whetherPopowskiand
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Amato hadreceiveda similar letter informing themthat they arenot

targetsof a DOJ investigation;and (2) whetherthe USAO waswilling to

sayanymoreabouta potentialinvestigationof Mahoney.(Dec. 10, 2014

Tr. 30:9—31:21).

On February9, 2015,JudgeHammerheld a final hearing

regardingthe stayissue.(SeeTranscriptof Feb. 9, 2015 Ruling (“Feb. 9,

2015Tr.”), ECF No. 134-2,Ex. F). Before thathearing,the parties

submittedlettersin responseto JudgeHammer’srequestsfor

information. (SeeLandisJan.26, 2015 Letter, ECF No. 127; Till Jan.26,

2015 Letter, ECF No. 128). The parties’responsesstatedthat the DOJ

Civil RightsDivision hadclosedits investigationandthat the USAO had

“invoked its policy of not indicatingoneway or the otherwhetherthere

wasan openor closedinvestigation.”(Feb. 9, 2015Tr. 4:25—5:11;see

LandisJan.26, 2015 Letter; Till Jan.26, 2015 Letter). At the hearing,

Mr. Till confirmedthathe hadno knowledgeof any openor ongoing

criminal investigationof Mahoney.(Feb. 9, 2015Tr. 5:16—21). Mr. Till

alsoexpressedconcernover Mahoney’spotentialinvolvementin other

civil rights casesinvolving the City of Bayonneand anindictmentagainst

an officer of the BayonnePD for civil rightsviolations.4(Id. 6:2—7:21).

Specifically, Mr. Till spokeof “broad-basedallegationsof an environment

of civil rightsviolationsin the City of Bayonneand its police

department,”asevidencedby thesecases.(Id. 7:19—21). Mr. Silberman

repliedthathe wasactuallycounselto the plaintiff in oneof thesecases

andcould representto the Court thatMahoneywasin no way involved.

(Id. 8:1—10). To this, Mr. Till replied thathe was still concernedthat

Mr. Till wasreferringto the currentcivil rights lawsuit by Brandonand
Kathy Walshagainstthe City of Bayonne,officers of the BayonnePolice
Department,andJohnDoes 1-25, pendingbeforeJudgeKatharineS. Hayden
of this district (Civ. No. 14-7186 (KSH-CLW)), aswell asthe criminal civil rights
caseagainstOfficer DomenicoLillo that is pendingbeforethis Court (Crim. No.
15-0043(KM)). Mr. Till alsoreferredto a casependingagainsta defendant
named“Johnson.”(Feb. 9, 2015Tr. 9: 13—21).

5



Mahoneymight be involved in a future casebasedon the “culture of

behaviorin the Bayonnepolice department.”(Id. 10:2—14).

Havingheardthe parties’arguments,JudgeHammerdeniedMr.

Till’s requestto staydiscovery.(Seeid. 11:2—12:15;Order, ECF No. 131).

JudgeHammernotedthat“the only criminal investigationthatanybody

wasactuallyawareof hassincenow beenverified by the Civil Rights

Division to havebeenclosed,”andthat the partieshadno knowledgeof

any active investigationby the USAO. (Id.). As to Mr. Till’s moregeneral

concernsaboutothercivil casesandthe cultureof behaviorby the

BayonnePD, JudgeHammerreasonedthat “if [he] stayedthe litigation

becauseof the merethreat” of a lawsuit involving Mahoney,thenhe

would essentiallyhaveto staythe currentcaseuntil the statuteof

limitationshadrun on anypotentialcriminal offenses.(Id.). Judge

Hammerconcludedthat therewasno basisto believeany agencyof the

federalgovernmentwasconductingan investigationinto Mahoneyor the

incidentgiving rise to this litigation.

On February24, 2015, MahoneyappealedJudgeHammer’sdenial

of his requestto staydiscovery.(ECF No. 134.) On April 8, 2015, I denied

Mahoney’sappeal.(April 8, 2015Opinion, ECF No. 144; Order, ECF No.

145.)

Mahoneynow movesfor reconsiderationof my April 8, 2015

Opinion andOrder. (ECF No. 150.) He focuseson JudgeHammer’sdenial

of a Rule 104 hearing.

II. MOTION FOR RECONSIDERATION

a. Standardfor motion for reconsideration

Reconsiderationis an “extraordinaryremedy,” to be granted

“sparingly.” NL Indus. Inc. v. CommercialUnion Ins. Co., 935 F. Supp.

513, 516 (D.N.J. 1996). Generally,reconsiderationis grantedin three

scenarios:(1) whentherehasbeenan interveningchangein the law; (2)
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whennew evidencehasbecomeavailable;or (3) whennecessaryto

correcta clearerror of law or to preventmanifestinjustice. SeeNorth

River Ins. Co. v. CIGNA ReinsuranceCo., 52 F.3d 1194, 1218 (3d Cir.

1995); Carmichaelv. Everson,2004WL 1587894,at *1 (D.N.J. May 21,

2004). Local Rule 7.1(i) requiressucha motion to specifically identify

“the matteror controlling decisionswhich the party believestheJudgeor

MagistrateJudgehasoverlooked.”Id.; seealsoEgloff v. NewJerseyAir

Nat’l Guard,684 F. Supp. 1275, 1279 (D.N.J. 1988). Evidenceor

argumentsthatwereavailableat the time of the original decisionwill not

supporta motion for reconsideration.Damianov. SonyMusic

Entertainment,Inc., 975 F. Supp.623, 636 (D.N.J. 1997); seealsoNorth

River Ins. Co., 52 F.3d at 1218; Bapu Corp. v. ChoiceHotelsInt’l, Inc.,

2010WL 5418972,at *4 (D.N.J. Dec. 23, 2010)(citing P. Schoenfeld

AssetMgmt. LLC v. CendantCorp., 161 F. Supp.2d 349, 352 (D.N.J.

2001)). Mere disagreementwith a holding is properlyexpressedvia an

appeal,not a motion for reconsideration.SeeMorris v. Siemens

Components,Inc., 938 F. Supp.277, 278 (D.N.J. 1996).

b. Discussionof motion for reconsideration

Mahoneyhasnot presentedany new evidence,changein law, or

clearerror thatwould warrantreconsiderationof his requestto hold a

Rule 104(a)hearing.Rather,he maintainsthat it is “absolute[lyJ

necessary”to “conduct[] a Rule 104 hearingto onceandfor all

conclusivelyestablishwhethera criminal investigationof the collective

Defendantpolice officers is ongoing.” (MahoneyRecons.Mot. 1—2, ECF

No. 150.)

Mahoneydisputesthis Court’s conclusionthata Rule 104 hearing

would be fruitless,but he doesnot offer anyevidenceto suggest

otherwise.Indeed,basedon the entire record,including responsesfrom

the FBI andthe U.S. Attorney’s Office, thereis no indicationthatany
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investigationof the officers is ongoing.More importantly, thereis no

indicationthatanymore information is availablefrom eitheragency,

whetherin the contextof a Rule 104 hearingor not.

As JudgeHammernoted,“the only criminal investigationthat

anybodywasactuallyawareof hassincenow beenverified by the Civil

RightsDivision [of the Departmentof Justice]to havebeenclosed.” (Feb.

9, 2015Tr., ECF No. 134-2, Ex. F, 11:2—12:15;seealsoTill Jan.26,

2015 Letter, ECF No. 128). The USAO has“invoked its policy of not

indicatingoneway or the otherwhethertherewasan openor closed

investigation.”(Feb. 9, 2015Tr. 4:25—5:11;seeLandisJan.26, 2015

Lett.er, ECF No. 127; Till Jan.26, 2015 Letter). As JudgeHammerandI

havepreviouslynoted,the DOJ Civil RightsDivision’s conclusionthata

prosecutionis not warrantedundercutsany generalinferencethat the

USAO is goingaheadwith an investigation.(Dec. 10, 2015Tr. 8:21—9:9;

April 8, 2015 Opinion at 11—12, ECF No. 144.)

As for the FBI, Rios’s counsel,Mr. Aboushi, confirmedthatFBI

Agent LauraRuglertold his co-counsel,Mr. Silberman,“that the FBI

completedtheir investigationandwerenot moving forwardwith any

chargesagainstthe defendants.”(Sept. 22, 2014Tr. 11:11—18,ECF No.

134-2, Ex. D).

As observedbefore,the mostthatany agencycould eversay(in or

out of a Rule 104 hearing)is that its investigationis closedfor now.

Mahoneywill alwaysface the choiceof eithertestifying, or else(validly or

not) assertinghis Fifth Amendmentrights basedon the fearof a renewed

investigation.Conductinga Rule 104 hearingwould not dispelthose

concernsor furnish the kind of insurancethat he seemsto seek.And, as

statedabove,thereis no indicationthatmore informationis available
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from any governmentagencyapartfrom thatalreadyprovided.5

III. CONCLUSION

Accordingly, basedon this Opinion andfor goodcauseshown;

IT IS this 19th day of May, 2015,

ORDEREDthatDefendantMahoney’smotion for reconsideration

(ECF No. 150) is DENIED.

,éz/f’cfi3
Kevin McNulty
UnitedStatesDistrict Judge

I notethatmy decisionis not basedon Rios’s letter suggestingthat
Mahoneyandotherofficers waived their privilege by offering to testify in
municipalproceedingsregardingthis case.(Rios Supp.Letter, ECF No.
155.) Mahoneydeniesthathe wasor is willing to testify in municipal
court. (MahoneyResp.to Rios Supp.Letter, ECF No. 156; Mahoney
Recons.Reply, ECT No. 160.)
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