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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

TENNESSEE GAS PIPELINE CIVIL ACTION

COMPANY, L.L.C., a limited liability| NO. 2:12cv-04744WJIM-MF

company of the State of Delaware,
Plaintiff,

V.

0.561 Acres Of Land In The Townsh OPINION
of Montague, Sussex County, N¢
Jersey;, GEORGE C. FEIGHNER a
RUTH J. FEIGHNER, his wife, fe
owners,

Defendants.

Plaintiff Tennessee Gas Pipeline Company, L.L.C. (“Tennessee Gas”) is
building an interstate natural gas pipeline. In an August 14, 2012 Order, this Court
recognized Tennessee Gas’s eminent domain power to take land in Sussex County,
New Jerseyowned by [@fendants George and Ruth Feighner. ECF No. 9 at 2.
Tennessee Gas now moves under Federal Rule of Civil Procedufer @b
preliminary injunction allowing it to possesshe property before it providegist
compensation. The Court WBRANT the motion.

Tennessee Gas maintains that it needs immediate possession of the land to
ensure that it meets the pipeline deadline. At present, it appears that Tennessee
Gas’s certificate from FERC requires the pipeline to be available for senvice o
May 29, 2013. In selecting the May 29, 2013 date, FERC relied oractsfrom
Tennessee Gas demonstrating a market need for additionaly.enérgose
contracts anticipate pipeline availability on November 1, 2013. Tennessee Gas has
requested that FERC modify its certificate to comport with this November 1, 2013
date; it is unclear whether that request was granted. As the parties base thei
arguments on a November 1, 2013&arvice date, the Court will do the same.

On November 11, 2012, the Countt with theparties to discuss a possible
negotiated resolutiorof this matter Additionally, the Court received oral
argument on the motion and heard from landowner George Feigh¥ign. the
agreement of the partiesand without prejudice to Tennessee Gas’s claim of
irreparable harm-the Court reserved decision on this motion for two weeks so
that settlement negotiatiomsuld progress Thosenegotiations were unsuccessful.
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While Tennessee Gas’'s motion is styled as a motion for permanent
injunction, its moving papers make plain thas#eksa preliminary injunction.
See, eg., Pl’s Br.20, ECF N0.13-2. A preliminary injunction will issue only if a
party shows: “(1) a likelihood of success on the merits; (2) that it will suffer
irreparable harm if the injunctias denied; (3) that granting preliminary relief will
not result in even greater harm to the nonmoving party; and (4) that the public
interest favors such relief. Tennessee Gas Pipeline v. 0.018 Acres of Land in the
County of Vernon, No. 104465, 2010 WL3883260, at 2 (D.N.J. Sept. 28, 2010)
(“0.018 Acres’) (quotingKos Pharms. Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d
Cir. 2004)). Tennessee Gas’s arguments for an injunction are supported by the
Declarationand Supplemental Declaratiofits project nanager, Gerald D. Creel.
Creel Decl, ECF No.132; Creel Supplemental DeclECF No. 183. The
Feighnersarguments are supported by #fédavit of George Feighner. Feighner
Aff., ECF No. I7-1.

Tennessee Gas’s eminent domain power proada®eperty intereshat can
be “protected in equity.See E. Tenn. Natural Gas Co. v. Sage, 361 F.3d 808, &
(4th Cir.2004) Accordingly, the Court magranttherelief Tennessee Gas seeks
See Sage, 361 F.3dat 808 (4th Cir.2004) (“[O]ncea district court determines that
a gas company has the substantive right to condemn property . . . the apurt m
exercise its equitable power to grant the remedy of immediate possessioth throug
the issuance of a preliminary injunction.);018 Acres, 2010 WL 3883260, at *1.
Because all four factors favor Tennessee Gas, the Court will grant the injunction.

First, as things stand todaguccess on the merits is “apparéft018 Acres,
2012 WL 3883260, at *Zbecause the CourtAugust 14, 2012 Ordeecognies
Tennessee Gaseminent domain powen this matter. As Judge Linares noted in
a similar case, the question is nahether property rights will transfer to
Tennessee Gas, buhen. 0.018 Acres, 2012 WL 3883260, at *2

Second, Tennessee Gasl Wwe irreparably harmed if it cannot access the
land in short order. For reasons having to do with the environment, Tennessee Gas
must begin tree cuttingno earlier thanJanuary 14, 2013 anchust finish tree
clearingno later tharMarch 15, 2013. CreelSupplementaDecl. {6, 8 It is the
Feighners’ position that Tennessee Gas will begin tree cutting on JaA&Y12
and finish the cutting 30 days later. Def.’'s BrEECF No. 16. To the extent there
Is a difference between the schedules dlesd by Tennessee Gas and the
Feighners, that difference is immaterialf Tennessee Gasannot begin tree
clearing activitiesmmediately it might miss its project deadlin€reel Decl  40.
Without an injunction, Tennessee Gas will suffer irreparable haBse 0.018
Acres, 2012 WL 3883260, at *2. The Feighners artha theirs should be the last
property on which Tennessee Gas conducts tree clearifigey make this
argument because they are waitfog FERC to decide whether it will reconsider
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the pipeline route. But even if FERC agrees to reconsider its decision, there is no
assurance that it ilv change its mind. What is clear is thB¢énnessee Gas
contracts impose a November 2013 deadline for getting the pipeline up and
running

Third, the harm tothe Feighnerss “merely one of timing.” Id. at *3.
Tennessee Gas would suffer far greater harm if the injunction weieddet
would have to conduct a wodround and it would suffer monetary harm.

Finally, the public interest favors possession. FERC believes the pipeline is
in the public interest, and nothing suggests that its judgment is mistaken. Creel
Decl. T 41. Accordingly, the Court willGRANT the motion and require Plaintiffs
to depositthe unchallenged estimate for just compensat#iiZ,000,into the
Registry of the Court. An appropriate order follows.

/s/ William J. Martini
WILLIAM J. MARTINI, U.S.D.J.

Date: December 10, 2012



