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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DAYSINNSWORLDWIDE, INC., a
Delaware Corporation,

Civil Action No. 12-4781 (ES)
Plaintiff,
OPINION & ORDER
V.

DB VANCOUVER, LLC, aWashington
Limited Liability Company; JAYANTI
PATEL, an individual; SANT PRAKASH
BHAGAT, an individual; PRANAV
PATEL, an individual; PANKAI
BHAGAT, an individual; JATIN
BHAGAT, an individual; and SUBHASH
CHANDRA KHAROD, an individual,

Defendants.

SALAS, DISTRICT JUDGE

Pending before the Court is Plaintiff Dayss Worldwide, Inc.’s (“DIW”) unopposed
motion for summary judgment onetsixth Count of its Complaint against Sant Prakash Bhagat,
Pranav Patel, Pankai Bhagat, and JBtiagat (collectively “Defendants?). The Court decides
this motion without oral argumeint accordance with Federal RWéCivil Procedure 78. For the

reasons set forth below, the Court grants BiWiotion for summary juagent with prejudice.

1 DIW does not seek summary judgment against the remaining defendants in the case.
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Factual Background?

DIW is a Delaware corporation with itsipcipal place of business in Parsippany, New
Jersey. (SMF | 1). DIW does rmgerate or own any hotelsld(Y 3). Rather, DIW operates a
guest lodging facility franchise system that consists of federally-registered trade names, service
marks, logos and derivations therof (i.e. theay® Inn® Marks”), and the Days Inn® System.
(Id.). Defendants Sant Prakash Bhagat datih Bhagat are California citizensld.(11 4, 7).
Defendants Pranav Patel and Pafi{@agat are Oregon citizendd.(11 5-6).

On September 18, 2008, DIW entered intdranchise agreement (the “Franchise
Agreement” or the “Agreement”) with DB Vaoaver, LLC (“DB Vancouver”) for the operation
of a fifty-eight room Days Inn® guest lodging facility located in Vancouver, Washingidn. (
1 8; D.E. No. 37-5, Affidavit of Suzanne Feniraon Support of Plaintiff’'s Motion for Summary
Judgment (“Fenimore Aff.”), Ex. A (“Franchise AY). Section 5 of the Franchise Agreement
obligated DB Vancouver to operatee guest lodging facility for affteen-year term. (SMF | 9).
The Franchise Agreement required DB Vancouie make periodic payments to DIW for
royalties, taxes, interest, service assessments, reservation systef@esse&imong other fees
(collectively “Recurring Fees”).Id. § 10). Pursuant to Secti@r3 of the Franchise Agreement,
interest was payable “on any pdste amount payable to [DIW] undinis Agreement at the rate
of 1.5% per month or the maximum rate permittgdapplicable law, whichever is less, accruing

from the due date until the amounpisid.” (Franchise Agr. § 7.3pe als&SMF | 15).

2 The background facts are taken from DIW’s Staternéhindisputed Material Facts in accordance with
Local Civil Rule 56.1. (D.E. No. 37-2, StatemefntJndisputed Material Facts (“SMF")). Since
Defendants failed to oppose the motion for summaalginent, the Court “will accept as true all material
facts set forth by the moving party with appropriate record supp8ee Anchorage Assocs. v. Virgin
Islands Bd. of Tax Revie®22 F.2d 168, 175 (3d Cir. 1990).



Pursuant to Section 11.2 of the Franchises&gent, DIW could terminate the Agreement,
with notice to DB Vancouver, iDB Vancouver ceased to operate tfuest lodging facility as a
Days Inn® guest lodging establishment or lost pgssa or the right to poss&on of the facility.
(SMF q 18). Pursuant to section 12.1 of than€hise Agreement, DB Vancouver agreed that, in
the event of a termination of the Agreement, it would pay liquidated damages to DIW in
accordance with a formula detdlin the Agreement.Id; 1 19-20). Pursuant to section 17.4 of
the Franchise Agreement, the non-prevailing ypavbuld be obligated tdpay all costs and
expenses, including reasonable ateys’ fees, incurred by the prevailing party to enforce this
Agreement or collect amounts owed under &gseement.” (Franchise Agr. 8 17ske alsGGMF
1 21).

Defendants are personal guarantors to the Franchise Agreement. (SMF Y 24-32).

Effective as of September 18, 2008, the datthefFranchise Agreement, Defendants provided
DIW with a guaranty (the “Guandy”) of DB Vancouver’s obligations under the Agreemed. (
1 24; Fenimore Aff., Ex. B (“Guanty”)). Pursuant to the terms of the Guaranty, Defendants
agreed that, upon a default under Branchise Agreement, they would “immediately make each
payment and perform or cause [DB Vancouvegddorm, each unpaid or unperformed obligation
of [DB Vancouver] under thé\greement.” (Guarantysee alsoSMF { 33). The Guaranty
incorporated section 17 of the Franchise Agreement by reference. (SK¥)F Thus, pursuant to
the terms of the Guaranty, Defendants agregohtothe costs, including reasonable attorneys’
fees, incurred by DIW in enforcing its rights remedies under the Franchise Agreement or
Guaranty. Id.).

On or about January 31, 2012, DB Vancouver cetseferate its facility as a Days Inn®

guest lodging establishmentd (Y 35). By letter to DB Vancouver dated January 31, 2012, DIW



noted DB Vancouver’'s unilateral termination thfe Franchise Agreement and advised DB
Vancouver that it was obligated to pay DIW liqueld damages for premature termination in the
amount of $58,000.00 as well as all outstanding Rewufees through the date of termination.
(Id. § 36). Defendants have failéal timely pay the Recurring Fees and liquidated damages due
to DIW. (d. ] 37).
. Procedural History

On July 31, 2012, DIW commenced this aetioy filing a six-count complaint against
Defendants in the United States District Court ferhstrict of New Jersey(D.E. No. 1, Compl.).
The Complaint asserts claims arising from thealbh and premature termination of the Franchise
Agreement as well as the breach of the Guaramdy). (The Sixth Count, which is the only count
at issue, alleges that Defendants agreed “that upon a default under the Franchise Agreement, they
would immediately make each payment andgrenfeach obligation required of DB Vancouver
under the Franchise Agreement,” and that they éHaitled to make any payments or perform or
cause DB Vancouver to perform each obligatiequired under the Franchise Agreementd. (
19 53-54). Furthermore, the Sixth Count semkstanding Recurring Fedgjuidated damages,
interest, attorneydees, and costs.d at 12).

On October 23, 2013, DIW requested that therlCbf the Court enter default against
Defendants for failure to plead or otherwise deféradaction. (D.E. N®). The following day,
the Clerk of the Court entered default aghibsfendants. (D.E. ded Oct. 24, 2012). On
December 27, 2012, the Court grantee parties’ Consent Order, vacated the default, and allowed
Defendants to file a late answdiD.E. No. 17). Defendants sulpsently filed an Answer to the
Complaint on January 3, 2013. (D.E. No. 1®n December 20, 2013, Magistrate Judge Joseph

A. Dickson ordered that all dispositive motianghis matter be filed by January 24, 2014. (D.E.



No. 35). Accordingly, DIW filed its motion fosummary judgment on January 24, 2014. (D.E.
No. 37). Defendants have not opposed thisenotind the motion is now ripe for adjudicatfon.
[I1.  Legal Standard

Pursuant to Federal Rule of Civil Procegl®6(a), a “court shall grant summary judgment
if the movant shows that there is no genuin@utis as to any materiéhct and the movant is
entitled to judgment as a matter of law.” FedCR.. P. 56(a). In detenining whether a genuine
issue of material fact exists, a court must caersall facts and their reasable inferences in the
light most favorable tthe nonmoving partySee Pa. Coal Ass’n v. Babbi®3 F.3d 231, 236 (3d
Cir. 1995).

On a summary judgment motion, the moving pasagrs the initial bueh of showing that
no genuine issue of matal fact exists. Celotex Corp. v. Catretd77 U.S. 317, 322-23 (1986).
The burden then shifts to the nonmoving party &sent evidence that a genuine issue of material
fact compels a trialld. at 324. In opposing summary judgmethe nonmoving party must offer
specific facts that establish angéne issue of material fact, njpist “some metaphysical doubt as
to the material facts.Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 586-
87 (1986). The nonmoving party cannot rest upon the mdéegations or denials in its pleadings.
See Celotexd77 U.S. at 324. Furthermore, the nonmgwvparty cannot rely on speculation and
conclusory allegations wefeat summary judgmenRidgewood Bd. of Educ. v. N.E. ex rel. M.E.

172 F.3d 238, 252 (3d Cir. 1999).

3 The Court has diversity jurisdiction over this aotpursuant to 28 U.S.C. § 1332, since there is
complete diversity between the parties and theuarnin controversy excee835,000. (Compl. {1 1-

10). The Court has personal jurisdiction over Deferglaptvirtue of the Guaranty, which incorporates
section 17 of the Franchise Agreemer@edGuaranty). Pursuant to section 17.6.3 of the Franchise
Agreement, the parties have consented “to the nolusixe personal jurisdiction of . . . the United States
District Court for the District of New Jersey.” (Franchise Agr. § 17.6.3). Likewise, venue is proper
because, pursuant to section 17.6.3 of the Agreemenpatties consented to “venue in . . . the United
States District Court for the District of New Jerseld.)(



V. Discussion

A. DIW IsEntitled to Summary Judgment on its Breach of Guaranty Claim
Against Defendants

DIW alleges that Defendants breached the Guaranty by failing to pay the amount due to
DIW as a result of the premature terminatiorth@ Franchise Agreement. (Compl. 1Y 53-55).
Pursuant to the choice of law provision setHadrt section 17.6.1 of the Franchise Agreement,
which the Guaranty incorporates by referemd®yw Jersey law governs DIW's breach of guaranty
claim. (Franchise Agr. 8 17.6.1; Guaranty (inpmoating by reference section 17 of the Franchise
Agreement)). To be entitled to judgment on a guigra plaintiff must dewnstrate the following:

1) execution of the guarantee by the guarafter, that it was the defendant who
signed the guarantee);

2) the principal obligationrad terms of the guaranty;

3) the lender’s reliance on the guarantexiending monies to the borrower;

4) default by the principal obligator;

5) written demand for payment on the guarantee;

6) failure of the guarantor to pay upon written demand.
Consol. Brick & Bldg. Suppliesnc. v. Alosi Const., IncNo. 05-1490, 2006 WL 2135805, at *6
(D.N.J. July 28, 2006) (quotingnited States v. DelGuergi®18 F. Supp. 725, 727-28 (D.N.J.
1993)).

DIW is entitled to summary judgment on its breatguaranty claim. As to the first prong,
it is undisputed that Defendants each executedaharanty and had apportunity to read the
Guaranty before signing it. Sée Guaranty;see alsoFenimore Aff. § 26; D.E. No. 37-3,

Certification of Bryan P. Couch (“CohbcCert.”), Ex. A at 9-10, 1 5-12).



As to the second prong, the terms of the @niyr plainly providehat Defendants must
“immediately make each payment and performaarse [DB Vancouver] tperform, each unpaid
or unperformed obligation of [DBancouver] under the [Franchise] Agreement.” (Guaranty). As
to the third prong, DIW relied upotihe Guaranty when enterimgto the Franchise Agreement
with Defendants. According tine express terms of the Guasarthe purpose of the Guaranty
was to induce DIW to sign the Franahiggreement with DB Vancouverld(). As to the fourth
prong, it is undisputed that DB Vancouver, then@pal obligator, defaulted under the terms of
the Franchise Agreement. On January 31, 2012, DB Vancouver unilaterally terminated the
Agreement by ceasing to operate the guest lodgicgity as a Days Inn® guest lodging facility.
(Fenimore Aff. § 29). This unilateral terminaticonstituted a breach of the Franchise Agreement
pursuant to section 11.2 of the &gment. (Fenimore Aff.  20; Franchise Agr. 8 11.2). As to the
fifth prong, DIW made a written demand for paymen the Guaranty. Bletter dated January
31, 2012, DIW acknowledged DB Vancouver’s unilatégamnination of the Franchise Agreement
and informed DB Vancouver that it was reqdite pay DIW $58,000 in liquidated damages for
the premature termination of the Agreementva#l as all outstanding Recurring Fees up to the
date of termination. (Fenimore Aff. § 30; Fenmad@ff., Ex. C). Finally, the sixth prong is met
because Defendants have failed to payaimunts owed despite DIW’s written demand for
payment. (Fenimore Aff. § 31,00ch Cert., Ex. A at 10, 11 13-14).

B. DIW IsEntitled to Summary Judgment on Damages

DIW claims that Defendants are liable undlee Franchise Agreement for outstanding
Recurring Fees, liquidated damages, prejudgmenestieattorneys’ feesnd costs. (Compl. at

12; Fenimore Aff. 1 33-43).



Where the terms of a contract are clead anambiguous, it is proper for the Court to
determine the contract’'s meag as a matter of lawSee Bethlehem Steel Corp. v. United States
270 F.3d 135, 139 (3d Cir. 2001). In the instanttenathe Court finds that the Guaranty, the
termination provision in th&ranchise Agreement (section 11.28hd the provisions governing
Recurring Fees (sections 7 and 18.2, and Schedule C), liquidated damages (sections 12.1 and 18.1),
prejudgment interest (section 7.3nd attorneys’ fees and ste (section 17.4) are clear and
unambiguous.

1. RecurringFees

Pursuant to the clear and unambiguous tevhike Guaranty and section 7, section 18.2,
and Schedule C of the Franchise Agreement, Defegadeere obligated tpay Recurring Fees to
DIW. (Fenimore Aff.  12; Franchise Agr. 818.2, and Schedule O)onetheless, Defendants
failed to comply with their financial obligatiorsd did not pay the Recurring Fees due to DIW
under the Franchise Agreement. (SMF  37). Accordingly, the Court grants summary judgment
to DIW in the amount of $143,812.60Rscurring Fees (imgsive of prejudgmet interest, which
is discussed below).SéeFenimore Aff. {1 33-34; Fenimore Aff., Ex. D).

2. LiguidatedDamages

As noted above, the Franchise Agreemaolvisions governing liquidated damages are
clear and unambiguous. Pursuant to section df2the Franchise Agreement and the Guaranty,
Defendants agreed that, in theeevof a termination of the Agement pursuant to section 11.2,
they would pay liquidated damages to DIW in aceoxk with a formula specified in section 18.1
of the Agreement. (Franchise Agr. 8 12.1; Guaranty).

A liquidated damages clause is valid where such a clause “constitute[s] a reasonable

forecast of the provable injuryselting from [the] breach,” and where harm “is incapable or very



difficult of accurate estimate.Wasserman'’s, Inc. v. Twp. of Middletqu'37 N.J. 238, 249-251

(1994) (internal quotation marks omitted). The rallesingle test of validity of a liquidated
damages clause is whether it is “reasonainlder the totality othe circumstances.”Metlife

Capital Fin. Corp. v. Wash. Ave. Assocs. L1539 N.J. 484, 495 (1999) (internal quotation marks
omitted). Liquidated damages clauses substantially similar to the clauses at issue in this case have
been enforced by way of summary judgmenhomerous occasions ihis district. SeeD.E. No.

37-1, Brief in Support of Plaintiff DIW’s Motin for Summary Judgment (“Mov. Br.”) at 11-12

(listing cases)).

Here, the liquidated damages clauses in@eetl2.1 and 18.1 of the Franchise Agreement
are clear and unambiguous and demonstrageaa faith attempt by the parties to reasonably
forecast the loss resulting from atermination of the Franchise Agreement. Furthermore, the
Court is satisfied that actual damages for bredithe Franchise Agreement are nearly impossible
to estimate with certainty.Sge idat 13). Since the liquidatedrdages clauses in sections 12.1
and 18.1 appear to be reasonable and enforceabl€ptirt concludes th&IW is entitled to the
liquidated damages provided for in the Agreement.

The Franchise Agreement set forth that the liquidated damages for the guest lodging facility
would be the product of $1,000.00 multiplied by the number of guest rooms that DB Vancouver
was authorized to operate at the time the Agreémas terminated. (Franchise Agr. 8 18.1). At
the time of termination, DB \fa&couver operated fifty-eight roomgSMF | 45; Fenimore Aff.

1 40). Thus, DIW is entitled to $58,000.00 in liquidated damages. As detailed below, DIW is also
entitled to prejudgment interest the amount of $20,534.80 on thguidated damages figure.
(Fenimore Aff. § 41). Accordingly, the Courtagits summary judgment to DIW in the amount of

$78,534.80 as liquidated damages.



3. Prejudgmeninterest

In determining the availability of prejudgmt interest on statew claims, the Court
considers New Jersey state law, consisigith the Franchise Agreement’s choice of law
provision. Under New Jersey laprejudgment interest “has bemgarded . . . as compensatory—
to indemnify the plaintiff for the loss of whattimonies due him would [p]Jresumably have earned
if payment had not been refusedRova Farms Resort, Inc. lnvestors Ins. Co. of A5 N.J.
474, 506 (1974). Prejudgment interest mayabpglied to both liquided and unliquidated
damagesBusik v. Leving63 N.J. 351, 358-59 (1973).

Section 7.3 of the Franchise Agreement providepifejudgment interest to be assessed at
the rate of 1.5% per month. (Franchise Agi7.3). This provision iglear and unambiguous.
Accordingly, the Court grants DIW its requedtprejudgment interest, as set forth above.

4. Attorneys’ Fees and Costs

Under New Jersey law, in a breach of conteaation, legal expensean be recovered if
the contract between tiparties so providesSee Papalexiou v. Tower W. Condi)1 A.2d 280,
287 (N.J. Super. Ct., Ch. Div. 1979%gain, attorneys’ fees and cesire addressed in a clear and
unambiguous provision of the Franchise Agream which the Guaranty incorporates by
reference. In particular, semti 17.4 of the Franchise Agreemstdtes that the “non-prevailing
party will pay all costs and expenses, inchgdireasonable attorneys’ fees, incurred by the
prevailing party to enforce thidgreement or collect amounts owed under this Agreement.”
(Franchise Agr. 8§ 17.4). As the prevailing partythiis case, DIW is thus entitled to reasonable
attorneys’ fees and codtsat it incurred in conngion with this action.

As set forth in the Certification of Mr. Couch, DIW has incurred attorneys’ fees in

connection with this matter ithe total amount of $8,100.00, which were charged by the firms of

10



Clyde & Co US, LLP and LeClairRyan. (Couch Cdft16). The Court is satisfied that the
included billing records adequatedirow that the specific legaérvices provide by Clyde & Co
US, LLP and LeClairRyan included preliminary colations with the cliet, reviewing relevant
documents, researching potentialsas of action, drafting, revigd, and finalizing the Complaint,
ascertaining the identities and location of Defemslagrranging for servicef process, preparing
written discovery requests, and preparing and submitting the instant application for summary
judgment. $eeCouch Cert{ 17; Couch Cert., Ex. M). Additionally, DIW has incurred expenses
in connection with this matter in the amooh$2,736.36, which includdding fees, reproduction
expenses, services of pass fees, postage, and ovghticourier expenses.SéeCouch Cert.
1 18; Couch Cert., Ex. M). Accordingly, the Court grants DIW $8,100.@ftanneys’ fees and
$2,736.36 in costs and expenses.
V. Conclusion

For the reasons set forth above, the Cgrahts DIW’s motion fosummary judgment on
the Sixth Count of the Complaint against SamtkBsh Bhagat, Pranav Patel, Pankai Bhagat, and
Jatin Bhagat.

Accordingly, IT IS on this 25th day of June 2015,

ORDERED that DIW’s motion for summary juaigent, (D.E. No. 37), is GRANTED; and
it is further

ORDERED that judgment is entered for DI\Ahd against Defendants for $143,812.60 in

Recurring Fees (inclusive of prejudgnt interest); and it is further

ORDERED that judgment is entered for DIW and against Defendants for $78,534.80 in

liquidated damages (inclusive of prejmdgnt interest); and it is further

11



ORDERED that judgment is entered for DI\Whd against Defendants for $8,100.00 in

attorneys’ fees and $2,736.36 in costs and expenses.

s/ Esther Salas
Esther Salas, U.S.D.J.
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