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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DAVID SCHRAEDERandLAUREN . Hon.FaithS.Hochberg, U.S.D.J.
SCHRAEDER, :
Civil CaseNo. 12-6074(FSH)
Plaintiffs,
OPINION & ORDER

V.
Date: April 8, 2014

DEMILEC (USA) LLC, etal.,

Defendants.

HOCHBERG, District Judge:

This mattercomesbeforethe Court uporPlaintiffs David and LaurenSchraedés letter
requestingvoluntary dismissalunder Federal Rule of Civil Procedure 41. (Dkt. No. 101.)
DefendantdDemilec (USA) LLC; Energylmprovement Groupl,.LC; and EnergyImprovement
Group d/b/aFoamPeople opposPlaintiffs requestfor voluntarydismissal. (Dkt. Nos. 102 &
103.) The Court has reviewed the parties submissions pursuartb Federal Rule of Civil
Procedure 78.

I BACKGROUND

On SeptemberR7, 2012 Plaintiffs David and LaurenSchraedefiled a purportedclass
action complaint onbehalf of themselvesand similarly situatedownersand residentsof real
property containingdefective spray polyurethanéoam insulation (“SPF”) manufacturedby
Demilec(USA) LLC (“Demilec”). Plaintiffs were pursuing aclassaction againstDemilecand

the distributors/installer€Energy Improvement Groupl.LC, and Energy Improvement Group,
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LLC d/b/aFoamPeople. Plaintiffs purportedo havefederaljurisdiction under theClassAction
FairnessAct (“CAFA”), 28 U.S.C. § 1332(d)(3rd 28 U.S.C. § 1711.

On April 4, 2014, Plaintiffs wrote to the Courtseekingthe Court’'s permissionto
voluntarily dismiss this action without prejudice. Plaintiffs explained that as discovery
progressed;it becameapparenthat this casewould not be a iable classaction.” (Dkt. No.
101.) Plaintiffs statethat after Defendantsdleposedr. Schraederthey sought consefrtom the
Defendantgto dismissthis action without prejudice,to refile in statecourt (carrying over all
discovery),andagreednot to file any additionalclaimsagainstDefendantsn statecourt. (Id.)
Defendantgdid not consent.Plaintiffs arguethat becausehis is not a viableclassaction under
CAFA, the partiesare not diverse,and thereis no federal question, the Court does not have
subjectmatterjurisdiction overthis case.

In responseDemilec arguesthat it has actively defendedthis matter and that any
voluntary dismissalwould prejudicethem by allowing Plaintiffs additional discovery, mooting
Demilecs motionfor summay judgment,and“extinguishinganimminenttrial date.” (Dkt. No.
102.)

On February 25, 2014D)emilecfiled a motion for summaryjudgment. (Dkt. No. 90.)
That motion is not fully briefed. On January24, 2014, théenergy ImprovementDefendants
soughtleaveto join GreenEnergySolutions, thecontractorwho installedthe insulationproduct
at PlaintiffS home, as a third-party defendant. (Dkt. No. 86.) On March 14, 2014 Plaintiffs
filed a motion requestingeaveto file athird amendedcomplaintsesking to add GreenEnergy
Solutionsasa defendant(Dkt. No. 93.) Onthe sameday,the EnergylmprovemenDefendants
alsosoughtleaveto file athird-party complaintagainstGreenEnergySolutions. (Dkt. No. 92.)

Those motiongrestill pending. On March 28, 2014 Demilecfiled a Daubertmotion seekingio



excludecertaintestimonyby Plaintiffs expert. (Dkt. No. 97.) That motionis not fully briefed
andis still pending. No trial datehasbeensetfor this matter,andnofinal pretrialconferencénas
occurred.
. DISCUSSION

UnderFederalRule ofCivil Procedurell(a),aplaintiff may voluntarily dismissa matter
without acourt orderby eitherfiling a noticeof dismissalbeforethe opposingarty servesan
answeror a motion for summaryjudgment,or filing a stipulation of dismissalsignedby all
partieswho have appeared. Fed. R. Civ. P. 41(a)(1)(A). If a party hasansweredor filed a
motion for summaryjudgment,“an action may be dismissedat the plaintiff’'s requestonly by
courtorder,ontermsthatthe court considengroper.” Fed.R. Civ. P.41(a)(2).

Whethera Rule41(a)(2)dismissalshould begranteds within the soundliscretionof the
court. Quality Improvement Consultantic. v. Williams, 129F. App'x 719, 722(3d Cir. 2005)
(citing Fergusonv. Eakle 492 F.2d 26, 283d Cir. 1974)). “Generally,a motion for dismissal
should not bedeniedabsentsubstantial prejudicéo the defendant.” Spornv. OceanColony
Condo. Assn, 173 F. Supp. 2d 244, 25%D.N.J. 2001) (internal quotation marks omitted).
Courtsin this district haveconsidered variety of factorswhenruling on amotionto voluntarily
dismissunderRule 41, e.g, theexpensef aseconditigation, the effort andexpensencurredby
defendanin preparingfor trial in the currentcase,the extentto which the caseis progressing,
andplaintiff’s diligencein bringing themotionto dismiss. Seed.

Here, thereare severalfactorsthat weigh in favor of allowing Plaintiffs to dismissthe
action without prejudice under Rule 4Eirst, discoverywill likely needto bereopenedf Green
EnergySolutionsis addedasanew party,andlogically thereis scantreasonwhy they should not

be addedbecauseheyareintegrally involvedin the matterastheinstaller. Second, the various



motionsrecentlyfiled by the partiesare not fully briefed, and the Court hasyet to spend a
significant amount ofjudicial resourcesesolvingthem. Third, it appearghat Plaintiffs were

diligentin bringingthis requesto dismissastheydiscoveredheirinability to have aclassin this

matterin late Januaryafter the deposition oMr. Schraeder.Theyfirst sought conserftom the

Defendand to this dismissalwhich explainsthe shortime periodbetweerthatdiscoveryandthe

instant equest

Fourth,therehasyet to be a resolution of the motiorssill at the briefing stage;a final
pretrialconferencen this matterhasnotoccurredandnotrial datehasbeenset. Thereis simply
no “imminenttrial date” nor anytrial date.

Thereis also an additional consideratiom this matterthat weighs heavily in favor of
dismissal. Dismissalat this time avoids arial andjudgmentwhenthereis a serious questioas
to the subjectmatterjurisdiction of this Court—a Court ofimited jurisdiction. SeeKaufmanv.
Liberty Mut. Ins. Co, 245 F.2d 918, 9193d Cir. 1957) (“[I]t is a truism that the finferior
federal courtsare courts oflimited jurisdiction and have authorityo act only where a statute
confersit.”). Now that Plaintiffs cannotandwill not seekclasscertification,thereis no “class”
underCAFA. Nor is therediversity oranyfederalquestionpresentn this case. It would be a
caseby a husbandnd wife for allegeddamageto their homeby an insulationcontractorand
manufacturer. This raisesa questiorasto whetherthe Courtretainsfederaljurisdictionin this
matterwhenthereis no conceivablelasscertificationunderCAFA.

This questionhasyet to be answeredoy the Third Circuit, and courtsare split on this
issue. Seeg e.g, Robinsonv. Hornell BrewingCo., Civ. No. 11-2183, 2012VL 6213777 at *4
(D.N.J. Dec. 13, 2012) (notinghat courts are split on this issue),appeal dismissedMay 2,

2013);Riverav. WashingtorMut. Bank 637F. Supp. 2d 256, 26@.N.J.2009);Karhuv. Vital



Pharm.,Inc., Civ. No. 13-60768, 2014NL 1274119at*4 (S.D.Fla. Mar. 27, 2014)discussing
the split and finding that courts are divested of jurisdiction if there is a denial of class
certification, citing, inter alia, 28 U.S.C. § 1332(d)(8)Newbergon ClassActions § 6:18(5th
ed.); Kevin Lampone,ClassCertification As A Prerequisitefor Cafa Jurisdiction 96 Minn. L.
Rev.1151 (2012).Theseconsiderationsarry moreweightin this caseasit wasthe Plaintiffs—
not Defendants—who invoked federal jurisdiction under CAFA, and Plaintiffs who seek
voluntarily to dismisstheir action

Now that this matter only involvestwo New Jerseyplaintiffs, non-diversepartiesand
statelaw claims, considerations ofomity, federalism,andjudicial economyweighin favor of
voluntarydismissal. SeeLevinv. CommerceEnergy,Inc., 560U.S. 413, 423 (2010§"Statutes
conferringfederaljurisdiction, we haverepeatedlycautioned, should beadwith sensitivityto
‘federalstaterelations and ‘wise judicial administration?).

Weighing againstheseconsiderationss the potentiabxpenseof aseconditigation and
any expenseancurredby the Defendantan preparingfor trial in the currentcase. Here, those
considerationsra lessenedecausdlaintiffs haveagreedo carry over any discoveryinto state
court and have agreednot to bring any additional claims againstDefendants. In addition,
Plaintiffs are now boundby their representatiothat theywill not seekclasscertfication in this
matter. Moreover, theparties pending motionsare not fully briefed,therehasyet to be afinal
pretrial conferenceandatrial datehasnotbeenset. Thisleaves onlytwo individuals’ claimsto
be resolvedn any potentialstatecourtaction. Becauseof Plaintiffs representationabout the
lack of a classin this matter,the Courtdetectsno gamesmanshifrom its requestto dismiss
without prejudice. Indeed,as explainedabove,thereare serious questionwith respectto this

Court’ssubjectmatterjurisdiction nowthatthereis no possibility ofclasscertification.



This Courtrecommendshat, shouldany statecourtactionbefiled by Plaintiffs, the state
court notallow additional discoveryy Plainiffs againstDefendantsDemilec (USA) LLC;
Energylmprovement Group,LC; andEnergylmprovement Group d/bfgoamPeople® If such
discoveryis sought, the appropriatgtate court can considercost shifting or other meansto
defray additional expensesof the Defendars, and require a showingthat the additional
discovery,if any,is causedy the involvement ohew parties. This Courtalsorecommendshat
the statecourtpermit Defendantso file a simmaryjudgmentmotion in the sameor substantially
similar briefing form as soonas practicable. Theserecommendationgould further reduceany
potential prejudice againfefendantdrom a voluntarydismissalwithout prejudice. It would
also reduce thecostsassociatedvith the motionsfor all parties. Shauld Plaintiffs refile this
matterin state court, this opinion does noteachthe question ofwhat coststhe Defendants
shouldrecoupasa resultof this voluntarydismissal andleavesthat matterto be decidedby the
statecourt, upon propdrriefing asthatcourtshalldeemfit andproper.

[11.  CONCLUSION & ORDER

Forthereasonsetforth above,

I T IS onthis 8th day ofApril, 2014,

ORDERED thatPlaintiffs requesto voluntarily dismissthis actionwithout prejudice
(Dkt. No. 101)is GRANTED:; andit is further

ORDERED thatin light of the Court’s rulingthe parties pending motiongDkt. Nos.

90, 92, 93, & 97will beDENIED asMOOT; andit is further

ORDERED thattheClerk of the CourtCL OSE this case.

! Should Plaintiffs bring anotheraction in state court and name additional defendantsijt is
possible they would bentitledto discoverywith respecto the newdefendants.The Courtneed
notanddoes notlecidethatissueasit is anissuefor thestatecourt.



SO ORDERED.

/s/ Faith S. Hochberg
Hon. Faith S. Hochberg, U.S.D.J.




