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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

BRUCE L. PALMER and BARBARA;
PALMER, : Civil Action No. 12-6111 (SRC)

Plaintiffs,
OPINION & ORDER

V.

APM TERMINALS a/k/a APM :
TERMINALS NORTH AMERICA, INC., :
A.P. MOLLER-MAERSK A/S, DUWAN T.
VICKERS, and JOHN DOE,

Defendans.

CHESL ER, District Judge

This matter comes before the Court uplo@ motionin limine filed by Defendants APM
Terminals(*APMT”) and DuwarnVickers to exclude the testimony and report of John Coniglio,
the liability expertprofferedby Plaintiffs Bruce L. Palmer and Barbara Palmé&ior the reasons
that follow, the Courtwill grant Defendants’ motion in part.

This case arises out of an atmnt at APMT’s marine container terminal in Port Elizabeth,
New JerseyOn October 6, 2010, Defendant Duwan Vickarsane operatogttemptedo unload
a container fronthe truck of Plaintiff Bruce L. &mer (“Palmer” or “Plaintiff’), when he lifted
the truckbecause pin securing thiwadto the chassis did not fully disengage. Palmer, who was
inside the calin accordance with APMT’s procedures, alleges that he was injured when the pin
subsequentlyeleasedand the trucldropped In support ohis claims, Plaintifioffersthe expert
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report of John Coniglio, an occupational safety engineer, who attributes the acrid@MT’s
failure to institute appropriate safgiglicies Defendants contetthatthe report must be excluded
because Coniglies not qualifiedto offer an opinion about marine terminal operatiand used
unreliable methodologytreachhis conclusions

Federal Rule of Evidence 702 governs the use of expert testimony in federatl ¢Rurs.
702 embodies three distinct substantive restrictions on the admission of expearortesti
qualifications, reliability, and fit."Elcock v. Kmart Corp., 233 F.3d 734, 741 (3d Cir. 2000) (citing
Inre Paoli RR. Yard PCB Litig., 35 F.3d 717, 7443 (3d Cir.1994)). To qualify as an expert,
the witness must posséspecialized knowledge” regarding the area of testimddy.However,
this is a liberal requirement, atite basis for specialized knowledge “can be practical experience
as well as academic training and credential§didorf v. Shuta, 142 F.3d 601, 625 (3d Cir. 1998)
“[A] broad range of knowledge, skills, and tmagqualify an expert as suchCalhoun v. Yamaha
Motor Corp., 350 F.3d 316, 321 (3d Cir. 2003) (quotimye Paoli, 35 F.3d at 741).

Coniglio hasa master’s degree in Occupational Safety and Health Managévgetiter
with overforty years of experience as a safety engineeris ltee founder and managing director
of Occupational Safety and Environmental Assocjaties. (“OSEA”), which provides safety,
environmentaland risk management consultiawgd trainingservicesn the constructioand other
industries Coniglio has extensivfamiliarity with Occupational Safety and Health Administration
(“OSHA”) regulationsand provides OSHA trainirfgr boththeconstruction and general industry.

Coniglio’'s work with cranes has encompassed setup and location, procedures and operating

! Rule 702 provides thdta witnesswho is qualified as an expert by knowledge, skill, experience, training, or
education, may testify in thiorm of an opinion or otherwise ifa) the expert's scientific, technical, or other
specialized knowledge will help the trier of fact to understand theeee@or to determine a fact in iss(ig} the
testimony is based on sufficient facts or détathe testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the fawtsoaise.”Fed.R. Evid. 702.
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methods for safe utilization, atldetrainingof individuals on safe operations of cranes, including
the use of spotters and appropriate communicati@oniglio has also authored a manual for the
safe lifting operations of cranes.

Defendantsobjections focus orConiglio’s lack of experiencen marne terminals. To
the extent that Coniglio opines that the lifting incident violaB$sHA regulations and safety
standardsleveloped by the American Society of Mechanical Engineers (*“ASMEe)endants
alsoclaim that Coniglias not aware of specific mare terminalOSHA regulationsand hasever
applied marine terminal regulations in connection with any graghagement

The Court is satisfied that Coniglicgxperience in occupationséfety, and the operation
of cranes more specifically, qualifies him to testify about the safety mesaisken in relation to
an accident involving a cran@lthough Coniglio has never provided servioesnarine terminals
he has worked on nemarinelogistics operations and provided audits, reviews, and inspections
of trucking terminals and freight operations. (Coniglio DEm11418.) As suchtheabsence of
marine terminal experience is not fatal,the proposed expert does not have to be thet“be
qualified” or “have the specialization that the court considers most appropiHatbrbok v. Lykes
Bros. SS Co., 80 F.3d 777, 782 (3d Cir. 1996), as long as the wittygsssess[es] skill or
knowledge greater than the average laymarthe relevant field See Waldorf, 142 F.3d at 625
(quoting Aloe Coal Co. v. Clark Equip. Co., 816 F.2d 110, 114 (3d Cit98%). This isnot so
narrowly limited to the marine terminal location of the accident as Defendants propose
Defendants’ conteion that Coniglio has ntamiliarity with marine terminal OSHA regulations
relies on deposition testimony where Coniglio was unabtedall any specific rules. Coniglio
did, howeversay that he was awatigat marine regulations were separateor(iglio Dep.16:11-

21.) The extent of his understanding of these rules, or the propriety of his choice to@S{Hén
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standards applicable to cranes that rmoe encompassed within marine termipabvisions,is
better tested on crogs@amination.
The second element of admissibility requires the proffered expert's testinwore t
reliable. Daubert provides a list of factors to evaluate the soundness of an opinion:
(1) whether a method consists of a testable hypothesis; (2) whether
the method has been subject to peer review; (3) the known or
potential rate of error; (4) the existence and maintenance of
standards controlling the technique's operation; (5) whether the
method is generally accepted; (6) the relationship of the technique
to methods which have been established to be reliable; (7) the
qualifications of the expert witness testifying based on the
methodology; and (8) the non-judicial uses.
Schneider ex rel. Estate of Schneider v. Fried, 320 F.3d 396, 405 (3d Cir. 2003However, the
application of these factoiis flexible and the “list of specific factors neither necessarily nor
exclusively applies to all experts or in every cad€uimho Tire Co. v. Carmichael, 526 U.S. 137,
141(1999). The crux of the inquiry is whether the testimony is based on “good grounds” rather
than the “subjective belief or unsupported spetton” of the expert witnessUnited Sates v.
Williams, 235 F. App’x 925, 928 (3d Cir. 200@guoing Daubert v. Merrell Dow Pharms,, Inc.,
509 U.S. 579, 590 (1998) The Court camecidethat the opinion is based on good grounds even
if the methodology is flawed, or the opinion is incorregte Paoli, 35 F.3dat 746.
In concluding thaDefendants'crane operatiomt Port Elizabetlwas unsafe Coniglio
compare it with the procedures in place at APMT'’s cite in Charleston, North Carolina, and opined
that thePort Elizabetiterminalshould haveequired the driver to stand at least fortgtfaway

from the operating machinery, and should hatiézed a spotter to confirm that the locking

mechanismm havebeen released This recommendation is also based on Coniglio’s general



occupational safety experience and OSHA regulations which prohibit “carryads lover
people,”or “liftin g a person with a load.” (Coniglio Report, ECF No. 27-1, at 5.)

Defendants raismultiple critiques to the reliability of Coniglig’ opinion. For example,
Defendantsighlight that Coniglio has never visited the Charleston terminal, has not considered
the offsetting safety risks of pedestrian traffic, and could not, inffaate a single marine terminal
operated in the manner suggested. Defendédsascontend that the OSHA regulations and ASME
standards cited by Coniglio are not applicable to marine terminals and haveeavanterpreted
to encompass an accidenlitl-up of a person in the cab of a truck, as opposdtidéw intended
purpose to prevent people from riding on headache balls, I-beamesadsteing hoisted.

Defendants have grounds to question the foundation for Coniglio’s condusionvever
in the context of experiendeased expertis¢he usefulness of examinitigeindicia of scientific
reliability suggested by Defendangsich as peer review or rate of erisrlimited. Coniglio has
specified the basis for his opinions, which includesetiigerience with occupational safety and
crane operations, OSHA standardsd dhe procedures ostensibly employedA®MT’'s own
terminal. ThisgivesDefendants discernable methodology that thteeyn examine and refut@he
flaws in his theory, including whether his citechnespecific OSHA and ASME standards are
applicable at anarine terminalgo to the weight and credibility of Coniglio'sestimony, not its
admissibility. Accordingly, Coniglio’s opinion about thegpropriate procedures concerning crane
operation is admissible.

Defendants also contest sections of Conigliefgat that profferopinionson the height to
which the truck was liftedthe cause of the damage to Palmer’s trumkthe cause of Palmer’'s
alleged injuries. Plaintiffs concede that the witness has no qualificairobasisto offer an

opinion on theforegoing Here, Coniglio did not witness the acciddrs no qualificatiogior
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experience to examirautomotivedamageand does not possess medical knowledge to comment
on Plaintiff's injuries Defendants’ motion to exclude sections of épert repd touching on
these topics is thus granted.

For the reasons stated above,

I T 1Son this 19' day of January, 2016,

ORDERED that Defendants’ mten in limine [Docket No. 22] iSRANTED in part and
DENIED in part; and it is further

ORDERED that, pursuant to Federal Rule of Evidence 702, John Coniglio is precluded
from offering any expert opinion ahe height of the liff the cause of the damage to Palmer’s

truck, or the cause of Palmer’s alleged injuri€besesections shall be strickérom the report.

s/ Stanley R. Chesler
STANLEY R. CHESLER
United States District Judge




