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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

INTERLINK GROUP CORP. USA, INC.,

Plaintiff, Civil Action No. 12-6179 (JBC)
V.
AMERICAN TRADE AND FINANCIAL FINDINGS OF FACT
CORP., et al., AND
= CONCLUSIONS OF LAW
Defendants/
Third-Party Plaintiffs,
V.

ALEXANDER KARPMAN,

Third-Party Defendant.

CLARK, United States Magistrate Judge

l. INTRODUCTION

Plaintiff Interlink Corporation (“Plaintiff” or “Interlink”), a privately-held New Jersey
Corporation, brought this action against DefenslaAmerican Trade and Financial Corporation
(“ATFC”), a Connecticut corporation, and ApnétTimokhine (“Timokhine”), ATFC’s President
(collectively “Defendants”), seeking damages bweach of contract (Count 1) and breach of

fiduciary duties (Count IlI}. SeeCompl., Dkt. No. 1. Defendasfiled counterclaims against

! The Complaint originally stated Four Courlseach of Contract (Cat I); Injunctive Relief

(Count 11); Breach of Fiducianputies (Count Ill); and Tortiousnterference with Business
Relations and Contracts (Couht). The Honorable Faith SHochberg, U.S.D.J., denied
Plaintiff's request for injunctive relief.SeeOrder and Opinion, Dkt. No. 33. Further, in its
Opposition to Defendants’ Motion for Summadydgment, Interlink withdrew its claim for
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Interlink for breach of contradiCounts I, II, VII), unjust endhment (Count IIl), promissory
estoppel (Counts IV, VIII), declaratory judgme(@ount V), and tortious interference with
contractual relations (Count VIseeAm. Countercl., Dkt. No. 49. Defendants also filed a Third
Party Complaint against Alexander KarpmarKgfpman”), president of Interlink, seeking
damages for breach of fiduciary duty (Countffgudulent misrepresentation (Count Il), and
tortious interference with coratctual relations (Count I11)SeeThird Party Compl., Dkt. No. 32.

This Court has subject matter jurisdictionder 28 U.S.C. § 1332(a)(2) as diversity of
citizenship exists betwedhe parties and the amountdantroversy exceeds $75,008eeFinal
Pretrial Order (“FPQO”), dateMarch 11, 2014, 81, Dkt. No. 80.

The parties consented to jurisiion of the Undersigned, lted States Magistrate Judge
James B. Clark, lll, to resolve the cagee28 U.S.C. § 636(c); Dkt. No. 82. A three-day bench
trial was conducted by the Undersigned argist 4, 2014 through Augudt 2014. The parties
presented testimony and exhibits, examined aosseexamined three wesses, and argued their
respective cas€sOne witness, Dr. Jerald Udinsky (“Udinsky”), Plaintiff's expert witness on
damages, was not available to be deposed by Defenloigiatre the trial or appear at the trial. The
parties provided the Court the transcriptsUafinsky’s examination and cross-examination for

consideration. Based uporettrial record and stipulains of the parties in the Final Pretrial Order,

Tortious Interference with Busine$elations and Contracts (Count IV)See Statement of
Material Facts in Opposition, Brigi Opposition, at 1, n.1, Dkt. No. 66-2.
2 The Court heard testimonyofn the following individuals:
1. Anatoli Timokhine, Defendant, indigual and as president of ATFC,;
2. Eddy Slick, Director of Saldsr Keith Smith Corporation, a agpany that contracted with
both Interlink and ATFC at various points; and
3. Alexander Karpman, Third Party Defendantiindual and as president of Interlink.



the Court makes the following finttys of fact and conclusions of law pursuant to Fed. R. Civ. P.

52.

. FINDINGS OF FACT?®

A. Background

1. The underlying litigation stesafrom a business ventuusadertaken by Interlink,
through its president, Karpman, and ATR@rough its president, Timokhiné&SeeDkt. No. 80,
FPO, “Stipulation of Facts” (“SOF”), 88o. 11; Timokhine Test.; Karpman Test.

2. Prior to his emigration to the United Satin 1995, Karpman went to school and
worked in Russia. Karpman Test.

3. Karpman testified that while working in a remote section of Russia, he developed
the process and business of shipping live foiadiucts into the region. Karpman Test.

4. In 1998, Karpman formed Interlink, a paitely-held New Jersey corporation, to
export various goods, including equipment and fpamucts to Russia and former Soviet Union
countries (“CIS countries™. SOF &3, No. 1; Karpman Testnterlink’s personal is limited,

consisting solely of Karpman asggident, and other officers of tbempany. Interlik has at least

3 Since the parties have the tramsts of the proceedings, the Cowill refer only generally to
the testimony of various parties where the factgappot in dispute. The Court will identify page
and/or line numbers where necegsaThe testimony of Alexand&karpman is referenced as
“Karpman Test.” The testimony of Anatoli Timokia is referenced as “Timokhine Test.” The
testimony of Eddy Slick, representagiof Keith Smith, Inc., is referenced as “Slick Test.” There
are three transcripts from the trial: (1) Volumeated August 4, 2014, Dkt. No. 117 (*Vol. I");
(2) Volume I, dated August 5, 2014, Dkt. No. 118 (“Vol. 1I"); and (3) Volume IlI, dated August
6, 2014, Dkt. No. 119 (“Vol. llI"). Any specific refenees to testimony in the transcript will be
designated as follows: “Timokhine Te®bl. I, Page number:Line number”.

4 According to the parties, these countriestidel Ukraine, Kazakhstan, Byelorussia, Uzbekistan,
Azerbaidzhan, Georgia, Armenia, Turkmemldavia, Tadzhikistan, and KirgizicseeOpinion

on Summary Judgment Motions, at 3, n.2, Dkt. No. 100.
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one other member working for it in Russia who eyggawith Russian businesses. Karpman Test.
Karpman testified that in the past he had retalaegers to work for Interlink. Karpman Test.

5. In 2003, Karpman became an Ameriadizen. Karpman Test.

6. Defendant Timokhine was also educatedRumssia and worked there for a time.
Timokhine Test. Timokhine graduated from Mescow Finance Institute in 1974 with a degree
in international finance and busss. SOF 8§83, No. 5; Timokhineske He worked with several
international banks and financial institutions es he gained experience in the field of
international trade and projechéince. SOF 83, No. 6; Timokhifiest. Timokhine testified that
his background was in international finance, drad he did not have any legal training. SOF 83,
No. 8; Timokhine Test.

7. In 1991, Timokhine came to the United Statesere he learned English as a third
language, and worked at varidugancial institutions. SOF 83, Mo7, 9; Timokhine Test.

8. In 1999, Timokhine founded ATFC, a Contieat corporation. SOF 83, Nos. 3,
10; Timokhine Test. Timokhings ATFC’s president and solprincipal. SOF 83, No. 4;
Timokhine Test. In 2007, Timokhine becamefanerican citizen. Timokhine Test.

B. Egg Shipping Business

9. As both parties testified, Karpman andnbkhine are distant relatives of some
relation. Karpman Test.; Timokhine Test.

10. In 2004, Karpman and Timokhine, via the@spective companies, Interlink and
ATFC, entered into a business relationship. $@ANo. 11; Timokhine Test; Karpman Test.

11. In 2005, Interlink and ATFC began a joproject to export boiler hatching eggs —
eggs used for meat production — to Russia@®&lcountries. SOF 83, No. 11. At the initiation

of the egg shipping business, the parties orallgedto split the profits of the business equally at



50% to each party. SOF 83, No. 11; TimokhinstT&karpman Test. The parties, however, did
not enter into a written contract memorializing their early business relationship, the duties of each
party, or the compensation agreement. Karpiiest., Vol. lll, 449:22-451:2, 509:13-15, 515:24-
516:1; Timokhine Test., Mol, 172:6-8, 173:14-19.

12. The parties agreed that Interlink would the face of the egg shipping business.
Timokhine Test. Interlink contracted with boU.S.-based egg suppliers and Russian or CIS
country-based chicken producers. SOF 83, Nod 3;Zlimokhine Test. terlink would purchase
broiler hatching eggs from United States suppliers, take custatg eggs, and then arrange for
their overseas transport and delivery in Russiatber CIS countriesKarpman Test., Vol. I,
447:1-448:12; Timokhine Test., Vol. I, 32:25-334s the face of the operation, Interlink was the
named party in all contracts from purchasirapirU.S.-based producdigough transportation to
Russian and CIS purchasers. SOF 83, NBs13; Karpman Test.; Timokhine Test.

13. ATFC and Timokhine were active partiaits in the egg shipping business.
Timokhine Test.; Karpman Test. Timokhine wagdlved to varying degreas negotiations with
U.S. suppliers, with the draftingf purchase and exclusivity agments, veterinarian clearance
processing, the keeping of Interlink’'s busimedocuments, and management of Interlink’s
bookkeeping and finances. Timokhine Test.; Karpman Test.

14. The parties also agreed that Timokhimeuld have the title of Chief Financial
Officer in order to more easily represent the liniekrATFC efforts, but tlat he would receive no
additional compensation for the title. SOF B8, 11; Timokhine TestKarpman Test.

15. Karpman testified that he personally conducted all negmigm related to

transportation of the eggs from the United Stadesverseas. Karpman Test. At times, it appears



that both Timokhine and Karpman sgdnvolved in negotiations. miokhine Test., Vol. |, 40:22-
24, 173:12-13; Karpman Test., VdlL, 1390:1-10, 465:17 to 466:10.

16.  Timokhine also testified thatl issues were discussgihtly and approved jointly.
Timokhine Test., Vol. I, 41:17-22. Timokhine eapled that the parties realized that “each party
brings to the project their own experience, ttoevn knowledge their owoapabilities, their own
knowledge and their own capabilgi@and each party will do the best of — the best that each party
could do.” Timokhine TestVol. I, 42:11-15.

C. Coal Business

17.  In or about December 2008, ATFC and Intérlagreed to purchase 3000 tons of
coal to sell in Poland and to split the proceeds of those sales equally. No agreement to sell and
split proceeds from a coal sale appears in arthetrial exhibits. The only evidence submitted
on the coal business was the Ear'ttestimony. Karpman testifigdat about 2000 tons of the coal
washed into a river resulting from unexpecéed catastrophic flooding, and that there were no
proceeds—insurance or otherwise—from the loat.cKkarpman Test., Vol. 1ll, 510:23-512:7. At
trial, Timokhine testified that he was unsure ah&oquantity of coal that ATFC had even invested
in. Timokhine Test., Vol. 11,338:1-15. Timokhine also tes&fl that he does not believe
Karpman’s versions of events and that he could “make some other suppositions” as to what
happened to the coal, but he provided no prodbdss suspicions. imokhine Test., Vol. I,
338:9-339:1.

D. Exclusivity Agreements

18.  Atissue here are Exclusivity Agreemefakso called “Exclusivity Letters”) drafted

by Timokhine, reviewed by Karpman, and used hbgrimk in contractswith U.S.-based egg

suppliers. The Exclusivity Agreements were safs|adocuments, signed and executed by the egg



suppliers and Interlink that established an exetuselationship betweendtsupplier and Interlink
so long as Interlink purchased atsdd quantity of eggs per yedtarpman Test.; Timokhine Test.;
see alsdl.’s Ex. 3. The Exclusivity Agreements set thé various conditions of the relationship,
obligations of each party, and featured a prowvistalling for exclusivity of unlimited duration.
See, e.gPl’s Ex. 3.

19. The parties raised issues relating to eswslity provisions with three U.S.-based
suppliers: Morris Hatchery, Inc. (“Morris Hataly®), CWT Farms International, Inc. (“CWT"),
and Keith Smith, Inc. (“Keith Smith”).

20.  The exclusivity provision in the Morris Hatchery Agreement reads: “The terms of
this exclusivity letter will bevalid for unlimited pewd of time as lon@gs Interlirk honors its
obligations to buy from MHI [Morris Hatchery] &ast 1.0 million broiler hatching eggs per year
on the terms indicated above.” ’"RIEx. 3. There are three Exaligy Agreements with Morris
Hatchery. The first iglated January 3, 20071d. The second is an amendment to the 2007
agreement, expanding the territargvered by exclusity provision. SeeDefs.” Ex. 565. The
third version, dated October 27, 2008, signed bypKen, reduced the quantity of eggs to be
purchased by Interlink from 1.0 million to .5 millioiseeDefs.” Ex. 567.

21.  The duration provisions in the CWT anditkeSmith Exclusivity Agreements use
similar language and have the same unlichitiiration term. The CWT Agreement, dated
November 15, 2005, states: “These exclusive miatbetween CWT and Interlink will be valid
for unlimited period of time and can be terminate [sic] only based on the mutual agreement
between the CWT and Interlink.” Pl.’s Ex. T'he Keith Smith Agreement, dated August 19,

2009, states: “These excius relations between K Smith and Interlink will be valid for



unlimited period of time and can be terminatedeltyer party with sixty (60) days’ notice in
writing to the other party.” Pl.’s Ex. 14.

22. Timokhine testified that he draftedetiExclusivity Agreements, including the
unlimited duration term, upon instruction from amith approval by Karman. Timokhine Test.
atVol. I, 175:23-179:8. Karpman testified thattimimited duration term would benefit Interlink.
Karpman Test. Karpman and Timokhine testifieat tihe Exclusivity Ageements were drafted,
signed, and put into effect withoobnsultation by a lawyer unglfter ATFC and Timokhine left
the egg shipping business. Kargn Test.; Timokhine Test.

23. Karpman also testified that Timokhine newetd himself out tde a lawyer or to
have legal trainingSeeKarpman Test., Vol. lll, 444:16-23imokhine Test., Vol. I, 176:3-6.

24.  Timokhine signed the November 2005 C\Wg@reement and the August 2009 Keith
Smith Agreement on behalf of Interlink. Pl.'s€X4, 14; Timokhine Test. Karpman was involved
in the negotiations with Morris Hatcherndisigned the January 2007 Agreement with Morris
Hatchery, the November 2007 Amendment to thgiteement, and the 2008 Morris Hatchery
Agreement.SeeDef.’s Exs. 508, 565, 567; Karpman Test.

a. CWT

25.  On or about August 28, 2008, CWT filedNatice and Demand for Arbitration on
Interlink. SeeDefs.” Ex. 592. CWT alleged that Infiek had violated terms of the parties’
purchase agreement§ee id. Interlink counterclairad for violation of te parties’ exclusivity
agreementSee id.

26.  On June 4, 2009, the arbitration panel ésbkits Final Award on Arbitration, and

found the exclusivity agreement enforceable, thetunlimited duration term of the exclusivity



agreement to be unreasonable and unenforce@bkeid. The panel limited # exclusivity period
to January 23, 2010, one year past the tertoimaf the parties’ business relationshipee id.

27. On June 23, 2009, Interlink filed a petitibmvacate the arbitration award in the
United States District Court for the District Bew Jersey, arguing thatsteictive covenants of
unlimited duration in the Exclusivity Agreemenére not unreasonable if other conditions were
met. See id.Karpman testified that the District Coupheld the arbitration panel’s decision that
the provision was invalid. Karpman Test., M. 472:1-3, 476:2. Karpman testified that during
this arbitration he finally learned how the Unitethtes treats exclusiviggreements that contain
terms of unlimited duration. Karpman Test., Vol. lll, 476:3-15.

b. Morris Hatchery and Florida Lawsuit

28. Interlink and Morris Hatchery entered into an exclusive business relationship, with
a similar Exclusivity Agreement with the same unlimited duration term as in the CWT agreement.
The original, as quoted above, was signed mudey of 2007. SOF, 83, No. 14. Again, on or
about November 27, 2007, an addendum t@0@7 agreement was entered into, expanding the
territory covered by exclusivity provisn to Ukraine, except for one compangeeDefs.’ EX.
565. At the time of the negotian for the amendment, the company was unknown; it was later
revealed to be Agro-Oven, a company Interlink treeti unsuccessfully to otract with directly.
Karpman Test.

29. Karpman testified that he wanvolved in the negotiatiormd signature of the 2007
Amendment, but it was Timokhine who agaimftied the relevant documents. Karpman Test.,

Vol. lll, 466:1-10.



30. As noted,supra the third version, dated October 27, 2008, signed by Karpman,
reduced the quantity of egtysbe purchased by Interlifitfom 1.0 million to .5 million.SeeDefs.’
Ex. 567.

31. On June 28, 2010, Timokhine sent an emakdoMorris to bgin discussions on
contract renewals. Timokhine Test.; Pl.’'s Ex. 17. The email was broken down into three sections:
(1) the Exclusivity Agreement; (2) the Purchase Agreement; and (3) the Egg Placement
Agreement. Id. Despite the Exclusivityetter's unlimited duratioterm, under the section on
Exclusivity Agreement, Timokhinstated: “[tjhe exclusivity letter regarding the broiler hatching
eggs will expire at thend of this year and we would likepioopose [sic] you textend the validity
of this agreement.’ld. Timokhine testified that he had dea mistake, copying and pasting the
language from the Purchase Agreement sectioighalfad an expiration date, and sent the email
without correcting the mistaké. Timokhine Test., Vol. I, 69:1-6.

32. Inlate 2010, Morris Hatchery filed for daratory judgment in the United States
District Court for the Southern District of Fida to determine that the Exclusivity Agreement
expired at the end of 2010. SGB, No. 16; Pl.’s Ex. 29. Intenk alleged Morris Hatchery
violated the terms of the Exclusivity Agreemantd counterclaimed for breach of contract. SOF
83, No. 18. The litigation was interlink’'s name alone.

33. Timokhine and Karpman testified that thiegth flew to Florida for the trial, and
that Timokhine was a witness in the trial. Dikhine Test.; Karpman TestThey each paid their

own expenses, including airfare, hotels, androtbets. Timokhine T&.; Karpman Test.

® The Purchase Agreement section states: “The purchase agreement regarding the broiler hatching
eggs will expire at thend of this year and we would likepgocopose [sic] you textend the validity
of the agreement.” Pl.’s Ex. 17.
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34. Timokhine testified that he and Karpmhad agreed, pursuant to their original
agreement, to cover their own costs and gmidceeds of the litigoon at 50% and 50%.
Timokhine Test., Vol. I, 193:10-18Timokhine testified that following the oral agreement with
Karpman, Timokhine memorialized their agresmand emailed it to Karpman and Interlink’s
litigation counsel, Alan L. Frankaw Associates, P.C. Defs.XE519; Timokhine Test., Vol. Il,
202:23-203:16. Throughout the litigation, Alan Frardffice, including Alan Frank himself, sent
correspondences to Karpman and Timokhine, includisettiement offer, invoice for services and
costs, and updates on the status of the c8se, e.g.Defs.” Exs. 542, 543. One letter included
an invoice for the amount of $12,596.01. Defs<. B42. Timokhine testified that under his
understanding of the payment agreement, he wasydalf of the costs, and sent a check for
$6,298, which was cashed by Alan Frank’s offi@@eDefs.” Ex. 512; Timokhie Test. Interlink
also paid half of the invoice by check for $6,2%eDefs.” Ex. 521.

35. On a separate occasion, Alan Frank seninvoice for an additional $40,000. As
before, Timokhine sent a check for half of dusts. Defs.” Exs. 529, 530. Interlink, however,
covered the $40,000 and returned/reimbursesl @mount back to ATFC and Timokhine.
Timokhine Test., Vol. Il, 214:10-17. Karpman tasiifthat the parties had no agreement to share
any of the proceeds of the Florida litigationdathat Interlink paidfor the litigation, after
reimbursing Timokhine for any monies paidarpman Test., Vol. lll, 412:2-413:4.

36. In May 2012, the jury returned a verdiat favor of Interlnk on the breach of
contract counterclaim and awarded a judgtof $2,066,711.02. SOF 83, No. 21. The judgment
was paid to Interlink.Id.

37.  Prior to the return of the jury’s vaaod, however, the Qart granted summary

judgment for Morris Hatchery, findg that the unlimited durationrta of the exclusivity provision
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was invalid, and deemed the exclusivity pramsexpired as of December 31, 2010. Pl.’s Ex. 29,
at 6-11; Karpman Test., Vol. Ill, 380:2-16. térlink did not appeal the summary judgment
decision or the jury award. Karpman Test.

c. Keith Smith, Inc.

38. In 2007, Interlink began to purchase broiler hatching eggs from Keith Smith Inc.
(“Keith Smith”). SOF 83, No. 22.

39. On August 19, 2009, the parties entered art@exclusivity agreement, which like
the Morris Hatchery and CWT Exclusivity Agreengrequired Keith Smith to have exclusive
dealings with Interlink providethterlink purchased a certain quigybf eggs per year. SOF 83,
Nos. 23-24; Pl.’s Ex. 14.

40. On February 7, 2012, Eddy Slick, Director of Sales for Keith Smith, emailed
Timokhine to terminate the exclusivity contract witkerlink because Interlink had failed to place
sufficient orders to meet the minimum annual pasghvolume of broiler iehing eggs from Keith
Smith for 2011. PI.’s Exs. No. 19li& Test., Vol. Il, 271:21-272:11.

41. Timokhine wrote to Eddy Slick and Bud/est, among others, in attempts to
rekindle the relationshipSeePl.’s Ex. 18. On February 18012, Timokhine sent an email to
Bud West indicating interest gy Russian buyer for five to smillion eggs in two months, and
over seventy million eggs over the course ofytear, which West indicated Keith Smith would
consider. Pl.’s Ex. 20. Eddy Stitestified that based on this aify he believed Timokhine “was
reaching out from his new company which is refeed in the e-mail, U.S.A. ATFC and would
not be working with Interlink.”Slick Test., Vol. Il, 275:2-4.

42.  On March 30, 2012, Timokhine emailed Bud West to inform him that he was

leaving the business with Interlin&eePl.’s Ex. 27. Timokhine infored West of his new contact
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information, including his email address, arwhcluded the email with the following: “Don’t
hesitate to contact me if you need any helg assistance in develoyi your poultry business in
Russia. | hope that good business and personéibredave established lagears [sic] will be a

strong foundation for our future productivedamutually beneficial cooperationld.

43. Following Timokhine’s departure from ehinterlink egg sipping business,
Interlink and Keith Smith re-engaged in discussions to continue business. Karpman testified that
Keith Smith and Interlink discussea new agreement in August 2018eeKarpman Test. On
September 5, 2012, the parties signed and datedveExclusivity Agreement, which itself was
dated August 2, 2012SeeDefs.’ Ex. 524; SOF 83, No. 28.

E. Dissolution of the Interlirk-ATFC Egg Shipping Business

44.  In April 2011, Karpman sought to reduddFC’s and Timokhine’s share of the
egg shipping business profitsSeePl.’s Exs. 23, 61, 75. Karpmaastified that he informed
Timokhine that he was changitige ratio from a 50% per parprofit-sharing arrangement, to
70% to Interlink an®0% to ATFC. Karpman Test., Vol. [1B93:3-7. The paies would continue
to cover their own expenses and ATFC wagale on an additional ahe of office rent and
communication expenseSseePl.’s Ex. 61;see alsdarpman Test; Timokhine Test. Their roles
in the business would remain the same. Karpfrest.; Timokhine Test. Karpman testified that
he reduced ATFC'’s share of the profits becaafsEimokhine’s poor job performance, noting in
particular the problems with the Exclusiviygreements. Karpman Test., Vol. Il, 368:18-371:1-
3; 393:3-394:15. The new profit-ating formula was proposed as an ultimatum: either Timokhine
agreed to the reduceddqfit-sharing or Timokhine would leavthe business. Timokhine Test.;
Karpman Test. Karpman testified that the cosaon took place at thetbrlink office and that

Timokhine called the next day to accept thesangha. Karpman Test., Vol. Ill, 395:5-9; 397:2.
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Karpman also testified that Timokhine contindedvork in the egg spping business, and that
his continued participation meant that he acagpte new 70/30 split agreement. Karpman Test.

45.  Timokhine testified that he did not actdbe 70/30 split and in later emails
discussed his rejection of thengpensation reduction at the timtavas proposed. Pl.’s Exs. 23,
61, 75. Timokhine further testified that he beéid\Karpman had accepted his refusal of the 70/30
split, and the parties continued operating under the original 50/50 profit sharing through 2011.
Timokhine Test., Vol. Il, 226:1-15.

46. Inlate 2011 and early 201the business relationship between Interlink and ATFC
deteriorated further. Timokhinestified that the relationghideclined because Karpman was
refusing to share in the profits in accordance withr 50/50 profit shargpagreement. Timokhine
Test.

47.  On March 8, 2012, Timokhine sent an émoatlining his duties and participation
in the business and outlined several options fgmaats and business wrap up. Pl.’s Ex. 23. On
March 31, 2012, the parties terminated their wagkielationship and spped their collective egg
shipping business efforts. SOF 83, No. 25.

F. ATFC-Keith Smith Business Agreement

48.  As noted previously, Timokhine testified that on March 30, 2012, as the Interlink-
ATFC business relationship wasnaling up, he sent an email keith Smith, notifying them of
his departure from the Interlink business andrsgatiDon’t hesitate to contact me if you need any
help and assistance in developing your poultrsitess in Russia. | hope that good business and
personal relations we establishéast years [sic] will be &trong foundation for our future

productive and mutually Ineficial cooperation.”SeePl.’s Ex. 27.
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49.  Following Timokhine’s departure from Interlink, in April 2012, Keith Smith and
ATFC entered into their own busiss relationship with Keith Srhithiring ATFC for consulting
and brokerage services to seljgs directly to customers iRussia and the CIS Countries.
Timokhine Test.see alsdPl.’s Exs. 28, 39 (the “Keith SPhHHATFC Agreement”). The Keith
Smith-ATFC Agreement was signed on April 25, 2012. Pl.’s Ex. 39.

50. The Keith Smith-ATFC business ramped up quickly. On April 26, 2012,
Timokhine sent an email announcing Keith Smith’s first ATFC client, a Russian company called
ZAO “Belaya Ptica” and their subsidiary ZA@agorye,” referred to as White BirdseePl.’s Ex.

40. The email also discussed some of the logistics of farm viSk®id. Throughout June,
members of Keith Smith and Timokhine emdileegarding various pects of a potential
agreement between White Bird and Keith SmileeP|.’s Exs. 48, 49, 50Timokhine also sought
Keith Smith’s help in sending olgtters of introdutton to other Russian meat producefSee

Pl.’s Exs. 51, 56, 57, 59. In late July, Keith Smitk@xed a contract to selfjgs to White Bird.
Defs.” Ex. 573.

51. The Keith-Smith-ATFC agreement was short-lived. On August 3, 2012,
Timokhine sent an email to Keith Smith indicg problems with the signature and number of
executed contracts with White Bir&eePl.’s Ex. 65.

52. On August 7, 2012, Timokhine wrote an email to Keith Smith in which Timokhine
states “I am not interestingi¢$ to continue these activity if§ without your support and would
like to propose to cancel the agresrhwe have.” Pl.’s Ex. 69.

53. On August 17, 2012, Timokhine emailed Ke8mith seeking @nfirmation of the
end of their business relationship and requegiargnission to contact those businesses to whom

he had sent letters of introduction to infotihem of the cancellation of the Keith Smith-ATFC
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business relationshipSeePl.’s Ex. 70. Timokhia wrote: “The agreement between Keith Smith
Company, Inc. and American Trade and FimanCorporation dated April 25, 2012 is cancelled
as of September 17, 2012 (one month from your today notite).”

54. Timokhine sent several follow up emaiegarding the cancellation letters on
August 20, 21 and 31SeePl.’s Exs. 71-73; Timokhine Teshfter these emails, Timokhine did
not have any further business-tethcommunications with Keith Sth. Timokhine Test., Vol. I,
183:18-184:9.

55. Eddy Slick also testified #t Keith Smith never paid ATFC any money because
there was never any shipment of gao&ick Test., Vol. I, 312:15-20.

G. The Non-Compete Agreement

56. At some point between May 2012d early June 2012, Karpman forwarded
Timokhine a draft of a Non-Compete Agreem@NCA”). Karpman Test; Timokhine Test.

57. In an email response, Timokhine outlinetiat he felt had been his input to the
business and expenses, and he proposed a final resolution to their relationship which would include
his leaving the company as of April 1, 2012, aftentain conditions were met, including the proper
distribution of profits from the 2010, 2011, and pa2i@l2 years, and theceipt by him of 50%
of the monies due from the Morrisnauit. Pl.’s Ex. 61; Timokhine Test.

58.  Despite his response, on Augus2@13, Timokhine signed the NC/AeePl.’s EX.

67; Defs.” Ex. 515. The NCA incorporategéh restrictions: non-oopetition, non-solicitation,
and non-disclosure. In relavgpart, the NCA reads:

1.1 In view of the facthat the AGENT’s work for the Company has

brought the AGENT into closeoatact with many confidential

affairs of the COMPANY not readily available to the public, the

AGENT covenants and agrees ttteg AGENT will not at any time

use for the AGENT’s personal mefit (including corporate or
related parties as defined in the&mble above) or for the direct or
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indirect benefit of any third partor disclose to an unauthorized
person, firm or corporation any information, documents or materials
acquired by the AGENT through employment by the COMPANY,
including without limitation, information, whether oral, written or
electronic, concerning thebusiness or technology of the
COMPANY including but notlimited to, the COMPANY’s
customer and vendor suppliers lists, price da, its relations with
employees, contactors, vendorsieits or agents, its manner of
operation or its inventions, desgnplans, processes or other
proprietary informatn or trade secrets.

* % %

2.1 AGENT agrees that during therjpoel of FIVE YEARS (5 years)
commencing with the signing of thagreement he will not, without
the COMPANY'’s prior express writtazonsent, engage in any (part-
time or full-time) employment, consulting or other business which
is directly or indirectly connectedith (other than by virtue of
ownership of less than 2% of tletstanding capital stock of any
class of publically-tradit company) any business that is a client of
the COMPANY and for which the AGENT performed, bought or
sold services on the COMPANY'’s behalf or which is in competition
with the COMPANY.

* % %

3.1 AGENT agrees the AGENT will not, during the FIVE YEARS
(5 years) commencing with the signing of this agreement, solicit,
service, do business with or sél any customer oclient of the
COMPANY that purchased any product or service from the
COMPANY for which AGENT perfamed or sold services on the
COMPANY’s behalf.

Section 4 sets forth the consideration for the NCA, stating:

AGENT further acknowledges that the restrictive covenants set
forth in this Agreement are reasably necessary for the protection
of the COMPANY'’s legitimate busess interests. Since the
AGENT is leaving a businesslagonship with the COMPANY,
AGENT agrees to accept the swin780,504.75 ($ ) and other
good and valuable consideration, thificiency of which is hereby
acknowledged, as sufficient and due consideration for the faithful
performance of his obligaths under this agreement.
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Id. The NCA also included a clause that awdallseasonable legal fees and expenses” incurred

successfully in enforcing the covenants and terms of the NGA.

59. Timokhine testified that he understoo@®thNICA to be an ultimatum — that the
contract was not for negotiation athét he could not make alter@ts. Timokhine Test. Further,
Timokhine testified that he felt pressured itlte accepting the agreement, as Karpman knew he
was in need of money for his expenses and tordbeecosts of his wife’s medical care. Timokhine
Test.

60. Karpman testified that the amouwfdtconsideration—$780,504.76—was calculated
and chosen by Timokhine. Karpman Test., Vol.3116:8-18. Karpman further testified that if it
were up to him, the amount of consideratioould have only been $50,000. Karpman Test., Vol.
[, 516:14-18.

1. CONCLUSIONSOF LAW

A. Plaintiff's Claim for Breach of the Non-Compete Agreement (Plaintiff’'s Complaint,
Count I)

The first question presented to this Coust/ieether Timokhine and/or ATFC breached the
NCA. In order to resolve any of the claimscounterclaims currently before the Court, however,
the Court must first determine whethee tRCA is a valid contract.

a. Validity of the NCA

To prove the existence of a valid contractween the parties, the plaintiff must show:
“mutual assent, consideration, legality of abjecapacity of the parties and formality of
memorialization.” Cohn v. Fisher287 A.2d 222, 224 (N.J. Super. Ct. App. Div. 1972). The
validity of a contractjncluding a non-compete agreemengsts in part upon the existence of
good and sufficient considerationHfiogan v. Bergen Brunswig Cor@78 A.2d 1164, 1167 (N.J.
Super. Ct. App. Div. 1977) (citing. Hollander & Son v. Imperial Fur Blending Coy@.N.J. 235,
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249 (1949) (further citations omitted)). An agreetneifi fail for lack of consideration where the
purported consideration for the agreemergesr out of a preexisting legal dutityman v. WM
Fin. Servs., Ing.No. 07-3497, 2008 WL 1924879, at *3 (D.N.J. Apr. 29, 20B8)gel Co. v. Sencit
F/G McKinley Assocs.710 F. Supp. 530, 536 (D.N.J. 1988jting Restatement (Second) of
Contracts § 73 & Cmt. (1981)fray v. Martino,103 A. 24, 24 (N.J. 1918). Thus, where a
defendant’s alleged obligation pay plaintiff under a contract is already required by an earlier
duty, there is insufficient cormeration for the contractShakib v. Back Bay Rest. Grp., Indo.
10-4564, 2011 WL 4594654 (D.N.J. Sept. 30, 20U1y. Land Res., LP v. JDI Realty LLo.
08-5162, 2009 WL 2488316 (D.N Aug. 12, 2009Merlo v. Fed. Exp. CorpNo. 07-4311, 2010
WL 2326577 (D.N.J. June 7, 2010).

New consideration need not be large surnsdramatic promises. The Restatement
(Second) of Contracts, 873, noteatthwith respect toantractual duties;[s]light variations of
circumstance are commonly held to take a casefdte rule, particularly where the parties have
made an equitable adjustment in the coofgeerformance of a continuing contractd. Thus,
“similar performance is consideration if it diffei®m what was required by the duty in a way
which reflects more than a pretense of bargaid.”

On August 3, 2012, the parties executed the NGSeePl.’s Ex. 67; Defs.” Ex. 515.
Interlink asserts that it paid Timokhine appimately $780,504.75 as conerdtion for his signing
the NCA. Defendants assert that Pldintias under a preexistinduty to pay the $780,504.75
based on the parties’ oral profit-sharing agredmeénterlink, on the other hand, claims that it
owed nothing under a preexisting legal dutyd #he $780,504.75 was only consideration for the
NCA. Based upon the trial testimonf the principals, it is certdi clear that they had widely

divergent views regarding thieeconomic relationship in 2012.The Court finds that the
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$780,504.75 paid to Defendant was, at least in pansideration for the NCA. The Court also
finds, however, that Interlink had a preexistigty to pay some amount of money under the
party’s profit-sharing agreement, but the questtb how much poses a problem. Karpman and
Timokhine testified to oppositeffects on the amount owed undee tbrofit-sharing agreement.
Karpman argued for a 70/30 split, with no shafethe proceeds from the Florida lawsuit.
Timokhine argued for a 50/50 spincluding the Florida lawsuit proceeds. Both parties testified
to accepting his own proposal and rejecting the other.

As previously discussed, a vatidntract requires mutual asse@ohn,287 A.2d at 224.
Clearly, the parties mutually agreed to split profits to some degree. Moreover, both parties agreed
to the NCA, and both agreed that a pawtnof $780,504.75 would be made to Timokhine.
Timokhine complained of not receiving monfesm the 2011 and 2012 years plus monies from
the lawsuit, but he ditagreed to accept ¢hamount of $780,504.75 and he did sign the NCA.
Karpman, although he disputes owing any monidsrtwkhine and testified that he felt he should
have only had to pay $50,000 for the NCA, newelgss agreed to pay $780,504.75 to Timokhine.
Given all of the testimony and all of the circumsism surrounding the parties’ relationship at that
time, it appears most likely to the Courathihe payment to Timokhine of $780,504.75 and the
signing of the NCA represented an effort by bottesito come to some sort of overall agreement
concerning all of their claims against each othwt @ finally part ways. Thus, the Court finds
that the $780,504.75 represents baihsideration for the NCA and reimbursement of the monies
owed under the egg shipping business. Tloart therefore concludes that the $780,504.75

constitutes valid consatation for both the NCAand for the discharge of any remaining legal
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obligations under the prtfsharing agreement. As a resufie NCA, at least preliminarilysee
infra subsection b, constites a valid agreemeft.

b. Scope of the NCA

Defendants argue that even if the $780,504.v&lid consideration for the NCA, the NCA
is unduly broad as to time and scope and thusa®ahainst public policy. Restrictive covenants
in employment contracts are erdeable under New Jersey lawtliey (1) protect a legitimate
interest of the employer; (2) impose no undue $l@plon the employee; and (3) are not injurious
to the public. See Solari Indus., Inc. v. Malgd®64 A.2d 53, 56 (N.J. 1970). The court must
assess an agreement’s reasonableness on a case-by-cag@idrasis.v. Med. Health Ctrs., P,A.
869 A.2d 901, 904 (N.J. 2005). “Bourt therefore may not pwase that a temporal or
geographical limitation deemed reasonable in oage is necessarily reasonable in another.”
Truong, LLC v. TranNo. A-5752-11T1, 2013 N.J. Super. Unpub. LEXIS 64, 2013 WL 85368, at
*8 (N.J. Super. Ct. App. Div. Jan. 9, 2013).

In determining the reasonableness of an agreement’s limitations, courts also consider three
additional factors in determining whether a resitre covenant is overbad: “its duration, the
geographic limits, and the scope of activities prohibited@itie Community Hosp. Grp., Inc. v.
More, 869 A.2d 884, 897 (N.J. 2005). “Each of thasetdrs must be narrowly tailored to ensure
the covenant is no broader than necgstsgprotect the employer’s interestsd. However, where

a non-compete agreement seeks to impose owtbrestrictions, cots may disregard the

® There has been a suggestion by Timokhine that he signed the NCA under duress because his wife
was sick and he needed money for her cardriaf however, this suggdon was supported only

by one passing and rather unconvincing comnignfTimokhine. Timokhine Test., Vol. II,
191:24-192:6. Timokhine made little effort at ti@lexplain why he did not have other funds to
devote to his wife’s care or to otherwise @adie upon his claim of dess, and based upon the
evidence before it, the Court declinesrealidate the NCA on such a vague assertion.
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covenant or give it complete or pattenforcement to the extent reasonalfimeCost Reduction
Solutions v. Durkin Grp., LLANo. A-0046-07T2, 2008 WL 3905679,*8t(N.J. Super. Ct. App.
Div. Aug. 22, 2008) (citingthe Community Hosp. Grp., In869 A.2d at 897)Whitmyer Bros.,
Inc. v. Doyle 274 A.2d 577, 580-81 (N.J. 1971). “Ordinariliya restrictive covenant is overly
broad or unreasonable, the Court may ‘limit[] its application concerng its geographical area,
its period of enforceability, and its scopeatttivity,” to make it reasonable.Laidlaw, Inc. v.
Student Transp. of ApR20 F. Supp. 2d 727, 757 (D.N.J. 1998) (quottagkey's Television &
Radio Sales and Serv., Inc. v. F@02 A.2d 789, 793 (N.J. Super. Ct. App. Div. 19%lin v.
Weinberg 390 A.2d 1161, 1168 n.4 (N.J. B7(explaining that cots may “blue pencil” or
“compress or reduce the geographemaas or temporal extent of their impact so as to render the
covenants reasonable”).

The NCA prohibits Defendants, for a periodfiee years, from comgting with Interlink
anywhere in the world, regardlessbusiness area or industrypifin engaging in any employment
or business with any Interlink client, supplieramy business that Interlink deems a competitor, or
soliciting any business with argterlink customer, client, suppr or vendor. The Court finds
that some of these restrictions are overbraad enreasonable. First, the Court finds that the
temporal limitation of five years isnreasonable and reduces thaitition to three years. Second,
the Court finds the lack of ggraphical restriction to be teasonable and confines the non-
competition/non-solicitation portion of the NC#& clients doing business in Russia and CIS
countries. Finally, the Court lits the scope of the NCA tprohibit Defendants only from
competing and soliciting clients in the type exg-shipping business that both Karpman and
Timokhine participated together in before théld2 parting of ways. With these modifications in

place, the Court finds that the NCAreasonable and enforceable.
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c. Breach of NCA by Defendants

The Court now turns to whether, as Plairalféges in Count | of its Complaint, Defendants
breached their obligations under the NCA. D¥ab. 1, Compl., at 11 43-53. “To prevail on a
breach of contract claim under Neersey law, a plaintiff must establish three elements: (1) the
existence of a valid contract between the psyt{@) failure of the dendant to perform its
obligations under the contract; and (3) a caugatiomship between the &ach and the plaintiff's
alleged damages.”Sheet Metal Workers Int'l Ass'n Local Union No. 27, AFL-CIO v. E.P.
Donnelly, Inc, 737 F.3d 879, 900 (3d Cir. 2013) (citicpyle v. Englander's488 A.2d 1083,
1088 (N.J. Super. Ct. App. Div. 1985RNC Sys., Inc. v. Modern Tech. Grp., Ji&61 F. Supp.
2d 436, 444-45 (D.N.J.) (finding that breach of casttfeequires proof of three elements: (1) the
existence of a valid contract; (2) a breach dittbontract; and (3) resulting damage to the
plaintiff.”); Murphy v. Implicitg 920 A.2d 678, 689 (N.J. Super. Ct. App. Div. 2007).

The Court finds that Plaintiff has failed &stablish a breach of the NCA. Plaintiff's
primary evidentiary items in support of this claim are the emails sent from Timokhine to Keith
Smith after Timokhine signed the NCA on Augus@12. The Court finds &t these emails do
not constitute a breach of the NCA. The coroesfences sent by Timokhine evidence a desire to
end the business relationship hel Ipaeviously established with K Smith prior to signing the
NCA and discuss how Timokhine wished to sentl letters indicating his removal from the egg
shipping industry. This is further corroborateg Keith Smith representative Eddy Slick who
testified that it was his understanding that #mails were intended to wind down any business
relations between ATFC and Keith SmitBeeSlick Test., Vol. I, 311:11-15. Eddy Slick also
testified that Keith Smith never paid ATFC ampney and that there was never any shipment of

goods. SeeSlick Test., Vol. I, 312:15-20.
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Further, the NCA does notgeire Timokhine to stop atommunications. It does not
prevent Timokhine from protdog his personal and businesputation, nor doest require
disclosure of the NCA. The NCA prevents disclosure and use of Interlink’s information and
prevents Defendants’ employmeahd solicitation of business the egg shipping industry.
Plaintiff did not present any evides that indicates an attemptswlicit business or compete with
Interlink after the agreement was signed on August 3, 20IBe Court finds that Timokhine’s
actions were well within the confines of the NCkoreover, his actions contacting Keith Smith
to effectuate the wind-down &iis activities, which were not prasbed until the signing of the
NCA on August 3, 2012, do not constitute a breach of the NCA.

Finally, a demand letter from counsel, sucthas from Timokhine’sounsel to Karpman’s
counsel a few months after thNeCA was signed, even when tletter states the agreemenvasd
ab initio, is not in and of itsel& breach of the NCASeeSheet Metal Workerg37 F.3d at 900
(finding breach of contract geires “failure of defendant to perform its obligations under
contract”). Timokhine testified ¢t despite his belief that the NGQ¥as void, he has always abided
by and continues to abide by the terms of theegent. Plaintiff has not submitted any evidence
of Defendants’ participation ithe egg shipping industry follang the letter from Defendants’
counsel. Therefore, the Court finds that Rlffilnas received the benefit of its bargain and

Defendants did not breach the NEéA.

" Plaintiff submitted one email sent by Timokhine on August 3, 2012 in which Timokhine
discusses the White Bird contract with KeBmith. PIl’s Ex. 65. This email was sent at
approximately 9:11 A.M. Timokhine, however, testified that he signed the NCA in the late
afternoon or evening of August 3, 2013eeTimokhine Test., Vol. |, 147:12-17. Thus, while
Timokhine had the draft of the NCA, he had get signed it, and the aih cannot constitute a
breach of a contract as there was noradsethe agreement at that time.

8 Plaintiff also claims it is entitled to an awardatforneys’ fees based on the clear language in the
NCA. The NCA provides that “AGENT agreesathCOMPANY is entitled to the cost of all
reasonable legal fees and expenses incurredignessfullyenforcing the covenants contained
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B. Defendants’ Counterclaims for Breach of @iract (Amended Counterclaim, Counts I,

II, and VII), Equitable Counterclaims for Ungust Enrichment (Amended Counterclaim,

Count Ill) and Promissory Estoppel (Amendedounterclaim, Counts IV and VIII), and

Counterclaim for Declaratory JudgmentAmended Counterclaim, Count V)

Defendants assert claims for breach of @mit(Counterclaim Coustl and VII), unjust
enrichment (Counterclaim Count Ill), promisgaestoppel (Counterclaim Counts IV and VIII),
and Declaratory Judgment (Counterclaim Codntelated to the gg shipping business.

First, with respect to the breach of contrdaeims, Defendants allegleat Plaintiff did not
pay the monies due to Defendapes the parties’ orgbrofit-sharing agreeent for profits from
the egg shipping business. As discussed above, the Court has found that the $780,504.75 paid
from Interlink to Defendants constitutes botk frofits owed to Defendants pursuant to the egg
shipping business plus the consideration for the NTHus, the Court finds that there is no breach
of contract by Plaintiff or Karpman of the pitegharing agreement in the egg shipping business,
or at the very least, any breach that existbén Karpman refused to pay the money following
Timokhine’s exit from the business has besatisfied by the subsequent payment of the
$780,504.75.

With regard to Defendants’ unjust enrichmetdim, under New Jersey law, a cause of
action for unjust enrichment requires proof thabunterclaim] defendameceived a benefit and
that retention of that benefitittout payment wouwl be unjust.”VRG Corp. v. GKN Realty Corp.,
135 N.J. 539, 554 (1994). “The most common circams¢ for application of unjust enrichment

is when a plaintiff has not been paid despa®ing had a reasonable expectation of payment for

services performed or a benefit conferre@dunty of Essex v. First Union Nat.'| Bar§62 A.2d

herein.” Pl.’s Ex. 67, 8 16 (empdia added). Here, while the Riaif prevails on the claim that
the NCA is valid, the Court finds that there wasbreach of the NCA by Defendants. Therefore,
Plaintiff has not succeeded in enforcing theAN&hd is not entitled tattorneys’ fees.
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1168, 1172 (N.J. Super. Ct. App. Div. 200dff,d in part and rev’d in part186 N.J. 46 (2006).
Here, the Court finds that Plaintiff did not recee benefit without payingefendants. The Court
has found that the $780,504.75 consists of both ceradidn for the NCA and satisfaction of the
remaining monies owed to Defendants undlee profit-sharing agreement. Accordingly,
Defendants’ counterclaim famjust enrichment fails.

Defendants’ counterclaim for promissory estoisb fails. The elements of promissory
estoppel require the party to shtivat there has been “(1) a clear and definite promise; (2) made
with the expectation that thegmise will [be relied on]; (3) reasonable reliance; and (4) definite
and substantial detrimentToll Bros., Inc. v. Bd. of Chosen Freeholders of the City of Burlington
194 N.J. 223, 253 (2008). Based on the evidence b#fer€ourt, it is cleathat the parties’
profit-sharing agreement was subject to change veas far from clear and definite. Moreover, it
appears that Defendants profited from theaigsrsplit when Defendants received $780,504.75 as
consideration for the NCA and for its portiontbe profits of the egg shipping business. Thus,
Defendants have also failed to show that thdfesed a definite and substantial detriment, and
their claim for promissory estoppel must be denied.

Additionally, Defendants advance a countdroldor a declaratorjudgment “that the
[NCA] is unenforceable and is a nullity8eeDkt. No. 49, Am. Countercl., Count V, § 52. Given
that the Court has already camdéd that the NCA, as modified, a valid contract supported by
sufficient consideration, this reggtfor a declaratory judgment to the contrary must be denied.

Defendants further seek damages for monilegadlly owed to them in connection with
the parties’ joint venture related to the coalibess. Specifically, Defendants seek damages for
breach of contract (Counterclaim Count II), wtj@enrichment (Counterclaim Count Ill), and

promissory estoppel (Counterclaim Count V) relgtio the coal busines#n or about December
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2008, ATFC and Interlink apparenthgreed to purchase approxielg 3000 tons of coal to sell
in Poland and then to split the proceeds of tlsases equally. Defendants claim that Interlink and
Karpman breached this agreement because they taileplit these proceeds. No agreement to
sell and split proceeds from a coal sale appeaanynof the trial exhibits. The only evidence
submitted on the coal business was the parties’ testimony. Karpman testified that about 2000 tons
of the coal washed into a riveesulting from unexgcted and catastropHiooding, and that there
were no proceeds—insurance or otherwise—from the lost coal. Karpman Test., Vol. lll, 510:23-
512:7. Attrial, Timokhine testified that he was roén sure as to the quantity of coal that ATFC
had invested in. Timokhine Test., Vol. Il, 338%- He also testified that he does not believe
Karpman’'s versions of events and that he could “make some other suppositions” as to what
happened to the lost coal. Tokhine Test., Vol. Il, 338:9-339:ITimokhine has failed to provide
any actual evidence to substantiate these claimdshis speculation that Karpman is hiding the
truth about the coal is insufficieto sustain a claim for breach of contract, promissory estoppel,
or unjust enrichment. Accordingly, the Cbfinds that these Counterclaims fail.
C. Third Party Claim of Fraudulent Misrepresentsn (Third Party Complaint, Count II)

Defendants assert a claim for fraudulent epsesentation againshird-Party Defendant
Karpman for his personal role in keepimyamonies due to Defendants from theGeeDkt. No.
32, Third Party Compl., Count Il, 11 43-50; ®P87, 1 69-94. Under New Jersey law, the
elements of a fraudulent misrepresentaticlaim are: (1) defendant made a material
misrepresentation of a presendlyisting or past fact(2) with knowledge ofits falsity; and (3)
with the intent that plaintiff wouwl rely thereon; ( 4) resulting in reasonable reliance; ( 5) to the
plaintiff's detriment. Jewish Ctr. of Sussex Cnty. v. Wh&é N.J. 619, 624-25 (1981). Because

the Court finds the NCA to be valid and %i&0,504.75 to be both consideration for the NCA and
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satisfaction of past due monigise Court finds that Defendantsveabeen paid and there was no
fraudulent misrepresentation reey to the NCA or payment ahoney owed under the profit-

sharing agreement.

D. Defendants’ Counterclaim of Tortious Interference against Interlink (Amended
Counterclaim, Count VI) and Third Party Diendant Alexander Karpman (Third Party
Complaint, Count III)

Defendants assert a claim against Interinkl Karpman, as a Third-Party Defendant, for
interfering with Defendants’ contract with KleiSmith after Defendantsftehe Interlink-ATFC
business.SeeDkt. No. 49, Am. Countercl., Count If 55-61; Dkt. No. 32, Third Party Compl.,
Count Ill, 19 51-57. IdPrinting Mart-Morristown v. Sharp Elegsl16 N.J. 739, 751-52 (1989),
the Court set forth the elements of a claim tmtious interference with contractual relations,
indicating that a party must prove (1) the existence of the contraitte(@rospective economic
relationship); (2) interference which was intentiomad with malice; (3) the loss of the contract
or prospective gain as a result of the interfeeerand (4) damages. feadants allege that in
August of 2012, Karpman communicated with K&thith representatives and convinced them to
terminate their exclusivity agreement with ATFOkt. No. 49, Am. Countercl., Count VI, { 58.
However, Defendants offer precious little eviderno support their claim that Karpman engaged
in such conduct, and Timokhine himself testifiedt defendants terminated their own relationship
with Keith Smith upon higxecution of the NCA. Defendanfigrther predicate their claim of
tortious interference upon the invalidity of the NC&AeeFPO, Defs.” Contested Facts, 87,  62.
As previously discussed, the Court finds thae NCA is a valid, enforceable contract.
Accordingly, the Court finds thahere was no tortious interfei@by Plaintiff with Defendants’
contract with Keith Smith. Because there idinding of tortious interérence by Interlink, there

can be no finding of tortious interference by Karpman.
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E. Defendants’ Breach of Fiduciary Duties (Plaintiff's Complaint, Count 3)
Plaintiff claims that ATFC and Timokhine stowda fiduciary relationsip to Interlink and

owed Interlink a duty to be cardf skillful, diligent and loyalin performance of Interlink’s
business. Dkt. No. 1, Compl., Count Ill, T 73.aiftiff further claims tat ATFC and Timokhine
breached that fiduciary duty to Interlink when AT drafted an exclusivitggreement with a term
of unlimited duration between Intmk and Morris Hatcheryld., at § 74.

“In order to establish a cause of action &breach of fiduciary duty in New Jersey, a
plaintiff must show that the defendant had a datthe plaintiff, that the duty was breached, that
injury to plaintiff occurred as a result of the breach, and that the defendant caused that injury.”
Goodman v. Goldman, Sachs & Cho. 10-1247, 2010 WL 5186180, at *10 (D.N.J. Dec. 14,
2010) (citingSt. Matthew’s Baptist Church v. Wachovia Bank Nat. Adém A. 04-4540, 2005
WL 1199045, at *9 (D.N.J. May 18, 200%ge also In re ORFA Sec. Liti54 F. Supp. 1449,
1457 (D.N.J. 1987) (explaining that to prove a breafchduciary duty, plantiff must show “a
duty, a breach, an injury, and cation”). The duties that arise in the fiduciary relationship
“include the duty of loyalty and the duty to exercise reasonable skill and taveritory Recovery
Corp. v. Gabriel No. 11-1604, 2012 WL 2990693, at *4 (D.N.J. July 20, 2012).

a. Duty of Care

The Court must first address whether Defendawisd a fiduciary duty to Plaintiff. With
respect to the first element, “[tlhe essence fdiaciary relationship is @t one party places trust
and confidence in another who is in a dominansuperior position.A fiduciary relationship
arises between two persons when paeson is under a duty to act fw give advice for the benefit
of another on matters within tilseope of their relationship.”F.G. v. MacDonell 150 N.J. 550,
563-64 (1997) (citing Restatement (Second) of Torts § 874 cmt. a (1978))co, LLC v. IBM
271 F. App’x 198, 203 (3d Cir. 2008) (finding that a duty arises out of a “special relationship of
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trust and confidence” between the parties). Thusrder to identify the nature and extent of any
fiduciary duty between the parties to this case ,Gburt must first analyze and determine the true
nature of the relationship between the parties.

Defendants contend that the business relatipristtiween them and Plaintiff was that of a
joint venture. A joint venture is “[a] speci@mbination of two or more persons where in some
specific venture, a profit is jointly sought witharty actual partnership oorporate designation.”
Burnham v. WMC Mortg. CorpNo. 07-6101, 2010 WL 2560657, (D.N.J. June 21, 2010)
(quotingWittner v. Metzgerl78 A.2d 671, 675 (N.J. Super. Ct. App. Div. 1962)t. denied37
N.J. 228 (1962)). “A joint venture is predicated the same legal event as an employment or
partnership contract--an agreement between the partidsterial Techs. v. Carpenter Tech.
Corp. No. 01-2965, 2004 U.S. Dist. LEXIS 28892,*ap-23 (D.N.J. Dec. 14, 2004) (citing
Sullivan v. Jeffersonlefferson & Vaida400 A.2d 836, 839 (N.J. Super. Ct. App. Div. 1979));
Wittner, 178 A.2d. at 674. The joint venture relatioips however, may be less formal than a
partnership.Hellenic Lines, Ltd. v. Commodities Bagging & Shipping, Process SupplyXo.

F. Supp. 665, 679 (D.N.J. 1985). It may be impliedlyhar in part from the acts and conduct of
the parties, and where there is an explicit agwent, it “need contain no particular form of
expression, nor is formality of execution necessanygl”, Wittner, 178 A.2d. at 675. “It is ‘an
undertaking usually in a single iasice to engage in a transactadiprofit where the parties agree
to share profits and losses.Burnham 2010 WL 2560657, at *7 (quotin@insberg v. Bistricer,
No. A-5751-03T5, 2007 N.J. Super. Unpub. LEXIS 4t432-33 (N.J. Super. Ct. App. Div. Apr.
4, 2007) (internal citation omitted)). “For a jowgnture to have been formed, the parties must
have agreed upon the essential ternhd.” A joint venture agreement will, however, contain some

or all of the following elements:
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(A) A contribution by the partee of money, poperty, effort,
knowledge, skill or other asset to a common undertaking;

(B) A joint property interest in thsubject matter of the venture;
(C) A right of mutual control omanagement of the enterprise;

(D) Expectation of profit, or theresence of ‘adventure,” as it is
sometimes called;

(E) A right to participate in the profits;

(F) Most usually, limitation of thebjective to a single undertaking
or ad hoc enterprise.”

Id. (quotingWittner, 178 A.2d. at 675).

In this case, it is clear from the facts that many of the essential terms of the subject venture
were agreed upon between the parties. In 2B@dpman and Timokhine, via their respective
companies Interlink and ATFC, entered into aiess relationship. SC83, No. 11; Timokhine
Test; Karpman Test. In 2005, Interlink and ATB€han a joint project texport broiler hatching
eggs — eggs used for meat production — to Russi the CIS countries. SOF 83, No. 11. At the
initiation of the egg shipping business, although they never entered into a formal written contract,
the parties orally agreed to split the probisthe business equally at 50% to each paity;
Karpman Test., Vol. lll, 449:22-451:2, 509:13-15, 2B6516:1; Timokhine Test., Vol. I, 172:6-

8, 173:14-19. The parties also wessponsible for their own cast The parties agreed that
Interlink would be the face of the egg shippbwgsiness. SOF 83, Nos. 12, 13; Timokhine Test.
As the face of the operation, Interlink was the nduparty in all contracts from purchasing from
U.S.-based producers through tramsgtion to Russian and CIS phasers. SOF 83, Nos. 12, 13;
Karpman Test.; Timokhine Test.

The parties’ actions and conduct demonstragie iltention to form a joint venture. Both

parties contributed their skills, efforts, and knadge to the venture. ifiokhine was involved to

31



varying degrees in negotiationstivlJ.S. suppliers, was responsible for preparing the drafts of the
purchase and exclusivity agreements, the vedean clearance processing, the keeping of
Interlink’s business documents, and managenwntnterlink’'s bookkeeping and finances.
Timokhine Test.; Karpman Test. Timokhine alsmdled transportation resations and contracts
with all transportation companiesTimokhine Test., Vol. I, 40-13. The parties agreed that
Timokhine would have the title a€hief Financial Offter in order to moreasily represent the
Interlink-ATFC efforts, but that he would rege no additional compensation for the title. SOF
83, No. 11; Timokhine Test.; Kaman Test. Karpman testifiedathhe personally conducted all
negotiations related to transportation of the eggs from the United States to overseas. Karpman
Test. At times, however, it appears that both Timokhine and Karpm@njewetly involved in
negotiations. Timokhine Test., Vol. |, 40:22-24, 173:12-13; Karpman Test., Vol. 1ll, 390:1-10,
465:17 to 466:10. Timokhine alsestified that all ssues were discussgintly and approved
jointly. Timokhine Test., Vol. I, 41:17-22. Timokhinestified that the parties realized that “each
party brings to the project thedwn experience, theawn knowledge their owcapabilities, their
own knowledge and their own capabilities and each party will do tteobe- the best that each
party could do.” Timokhine Test., Vol. I, 42:11-1%&iven all of this eidence, the Court finds
that Interlink and ATFC were inde@shgaged in a joint venture as therim is defined in the law.
“Joint venturers and partnergspectively, do as a genenadtter owe fiduciary duties to
one another.” UBI Telecom Inc. v. KDDI Am., IncNo. 13-1643, 2014 WL 2965705, at *10
(D.N.J. June 30, 2014) (citingilverstein v. Last383 A.2d 718, 721 (N.J. Super. Ct. App. Div.
1978)). New Jersey cases decided since the 1919 enactment of the Uniform Partnership Law
almost invariably hold that jointentures are subject to the same legal rules as partnerSiges.

e.g, Walter v. Holiday Inns, Inc784 F. Supp. 1159, 1167 n.10 (D.N.J.198#)d, 985 F.2d 1232

32



(3d Cir. 1993);Hellenic Lines 611 F. Supp. at 679. Under New Jersey’s Revised Uniform
Partnership Act, a partner’s fiduciary duty“Isnited to refraining from engaging in grossly
negligent or reckless conduct, intentional miscohdoica knowing violatn of law.” N.J.S.A.
42:1A-24. *“Gross negligence @efined as ‘conduct that cosiesomewhere between ‘simple’
negligence and intéional infliction of harm, or ‘willful misconduct.” Zhang v. Ridgewood
YMCA, No. A-3485-09T2, 2011 WL 589586, at *4 (N.J. Super. Ct. App. Div. Feb. 22, 2011)
(citations omitted). “Gross negligence requifeslifference to consequences,” and may be
equated with willful or wanton conductld. (citations omitted).

b. Analysis

Plaintiff claims that Defendankseached their fiduciary duty in three ways: (1) Defendants
drafted exclusivity agreements unlimited duration that weréound to be unenforceable; (2)
Timokhine emailed Morris Hatchetiat their exclusivity agreemewntas to expire at the end of
2010 when the parties were operating under arusixty period of unlinted duration; and (3)
Defendants failed to secure a completely exclusive relationship with Morris Hatchery and allowed
Morris to set up direct sales wigro-Oven producers in Ukrain&eeDkt. No. 113, Pl.’s Tr. Br.
at 6-7.

The Court finds that there has been nalence or testimony to support a claim that
Defendants challenged actions constitute gross reegley Timokhine testified that his role in the
joint venture was to prepare drafts of the exclusivity agreements, which were then reviewed jointly
by Karpman and himself. Timokhine Test., Vol44:24-45:2. Timokhine even testified that it
was Karpman'’s idea to include the unlimited duration term for these agreements. Timokhine Test.,
Vol. |, 49:2-4. Moreover, Timokhine never repeated to Karpman that he had any legal training

or that he would secure legal advice. Thus, iingeasonable for Karpman to claim that he relied
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on Defendants to advise him concerning the legalitighe contractual terms. As to the emails

to Morris Hatchery, Timokhine téSed that the email heent to Morris Hatchery was a mistake,
Timokhine Test., Vol. |, 69:1-6, bittcertainly does not appear tetCourt to approach justifying

any finding of gross negligenc€&inally, the Court finds there wa® breach of dutyelated to the
allegation that Defendants failed to secure ametely exclusive relationship with Morris
Hatchery for producers in Ukraine. Plaintiff simply did not proffer any evidence that Defendants
were grossly negligent in thisgard. In fact, Karpman only tesétl that Timokhine told him that
Morris lied to him about the amendment. Kagn Test., Vol. 1ll, 390:6-391-8. Accordingly, the
Court finds that Defendants ditbt act with indifference to ¢hconsequences in his business
dealings for the joint venture, nor did they acaigrossly negligent fagin. Defendants merely
made decisions on how to best flitheir duties in the egg shippirgusiness. The fact that these
decisions were not successful to the extent treh#f desired does not, in and of itself, make
Defendants’ efforts a breach of fiduciary duty. And, again, these decisions certainly do not rise to
the level of gross negligencéAccordingly, the Court finds thalaintiff has failed to provide

sufficient evidence that Defendants’ actions constitute a breach of fiduciary duty.

° Even if the Court were to conclude thag ttelationship between Pidiff and Defendants was
not a joint venture, and was ieal that of principal and agen3efendants could not be held
liable for breach of fiduciary duty. “[A]n agent$ia duty to the principal to act with the care,
competence, and diligence normally exercised lnemgin similar circumstances.” Restatement
(Third) of Agency § 8.08 (2006%ee also Big M, Inc. v. Dryden Advisory Gigo. 08-3567, 2009
WL 1905106, at *23 (D.N.J. June 30, 2009).

The duty of reasonable care is not, howeseguarantee for succassand of itself. See Morris

v. Muller, 113 N.J.L. 46, 49 (1934). Where an error osdtom a reasonable, but ultimately bad,
judgment call, there is no breach of dutgee id. Brown v. United Cerebal Palsy/Atl. & Cape
May, Inc, 650 A.2d 848, 851-53 (Law Div. 1994). Distoeary judgment calls only reach the
level of breach of duty where therenig rational basis for the actio®ee Brown650 A.2d at 852.
(“The concept of negligence, however, when aegliith the propriety of discretionary decisions,
involves an area in which mistakes are not negliginless no reasonable person would have made
them (i.e., they were unconscionable).”).
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As noted repeatedly in these findings aswhclusions, Karpman knew Timokhine and was
generally familiar with his background, and Karpman knew that Timokhine never held himself out
to be a lawyer or to have legal trainingsgeeKarpman Test., Vol. lll, 444:16-2%ee also
Timokhine Test., Vol. I, 176:3-10. lact, it is clear to the Coubased upon the sum total of the
testimony and other evidence before it, that Interlink engaged Defendants for their business
acumen and not as legal counselors.

Under this rubric, and assumiagguendoa principal agent relationship, the complained of events
fall well within the category of dcretionary decisions and errafgudgment; they were rational
decisions that did not work out as planned, megligence sufficient to constitute a breach of
fiduciary duty. Acting with reasonable skill and care does not require an individual to expend any
and all costs and efforts. If it did, the Court wbblke required to find a breach of fiduciary duty
whenever a potential business risk befell thewendnd Defendants couldveahired or consulted
someone or otherwise done someghéxtra to prevent the resufeeRestatement (Third) § 8.08;
see also Industrial Maritime Caers v. Thomas Miller Ing.No. 06-5625, 2009 WL 5216971, at
*8 (D.N.J. Dec. 29, 2009). Here, Defendants mdideretionary decisions on how to best fulfill
his duties in the egg shipping business, and @oettient he made any mistakes, they were not
unconscionable mistakes. The fact that Defersdaugtre unsuccessful tbe extent desired by
Plaintiff and Karpman does not, litgelf, make Defendants’ effarta breach of fiduciary duty.
Plaintiff has not provided evidence facts to demonstrate Defendants’ activities were such that
no reasonable person of similar Ekihd function would make them.

Moreover, Karpman appeared to accept Timo&ls performance. Karpman’'s testimony
indicates that he believed he had significant latitod#hange Plaintiff’'s working relationship with
Defendants. Indeed, Karpman testified tihatApril 2011, he was dsatisfied with the
performance of Timokhine to the point thatdmght to reduce Defendants’ compensation under
the profit-sharing agreement. Karpman furthestified that his reduion of Defendants’
compensation was only after the CWT arbitrationgda@ejected the unlimiteduration exclusivity
provision in 2009. The Court notes that Karpnsaoifer to reduce Defendants’ payment came
after the initiation of the Florallawsuit, and well after Timokie’s 2010 email to Morris. With
these events having already taken place, Karpmaanstill apparently safied with Timokhine’s
performance enough to keep his services at aegthate. It was only Timokhine’s dissatisfaction
with the pay scale that caused the ultimatetdeatheir business relaiship. The Court would
be hesitant to impose a breach of fiducidugy upon Defendants for performance with which
Plaintiff and Karpman appeared least tacitly satisfiedSee Fried v. Aftec, Inc587 A.2d 290,
297 (N.J. Super. Ct. App. Div. 1991) (“An erapér cannot give an grtoyee negative fithess
reports, retain the employee, and later sue hinfieiture to perform the agreement or for overall
negligence or carelessness, allegedly causingdhgany financial losses. . . . The employer’'s
remedy is to fire the employee for ineptness or lack of diligence.”).
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c. Duty of Loyalty

In the Court’s July 18, 2014 Opinion on Summary Judgment, the Court denied Plaintiff's
claims for breach of Defendants’ fiduciary dutyloyalty as an improper attempt to amend the
Complaint through brief on a motioreeDkt. No. 100, July 18, 2014®, at 17. As the Court
has already limited the claims to the breach ofitltg of care, the Court need not reach Plaintiff's
arguments related to Defendarddieged breach of loyalty.

F. Breach of Fiduciary Duty by Alexander K@man (Third Party Complaint, Count I)

Defendants also assert Karpman breachgdidhiciary duties tlough his activities and
ultimate failure to pay some of the monies owedimokhine as consideration for the NCA or
profits earned in the egg shipping and coal ventug&eeFPO, at 1 69-94; Dkt. No. 32, Third
Party Compl., Count I, 1 6-42. &= Court has previolysdiscussed, the NCA is a valid contract,

and the $780,504.75 constitutes both consideratiaiméoXCA and payment of any monies owed

10 The Court notes, however, thaaitiff's claim for breach of loyly would fail in any regard.
Notably, Plaintiff has failed to show any injusgemming from Defendas’ alleged breach of
loyalty. To recover money damages for an emgédy breach of the dubf loyalty, the employer
must establish that the employee’s breacixipnately caused the requested damages Cameco
Inc. v. Gedicke1l57 N.J. 504, 518 (1999). Plaintiff has adleged any harm from Defendants’
alleged disloyalty. Plaintiff's claim for breach tfyalty focuses on Timokhine’s contract with
Keith Smith. Timokhine emailed Keith Smith to infio them he was leaving and to offer his help
in the future. At this point, Keith Smith did nieave a contract with Interlink. After Timokhine
left the egg-shipping business, Timokhine erdergo a relationship with Keith Smith, and a
contract was signed between White Bird and K&mhith. That contraatever came to fruition,
however, and Timokhine withdrefrom that relationship. MoreoveKeith Smith and Interlink
were simultaneously in discussions to continwr threvious egg-shipping business. Indeed, the
parties entered into an exdls relationship in September 20M2hich Eddy Slick testified was
still in place. Slick Test. @ditionally, Plaintiff neither providegroof on the reawl, nor in its
expert report prepared by Ugdky, of any damage calculatiobased upon Defendanbreach of
his duty of loyalty. The repornd testimony relate solely #ny breach of duty of care by
Timokhine.
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to Defendants. Therefore, Defendants cannobksiathe required elemewf injury and this
Count fails.

V. CONCLUSION

For all of the foregoing reasartbe Court concludes that th&CA, as modified herein, is
a valid and enforceable contradihe Court finds in favor of thDefendants ATFC and Timokhine
on Plaintiff's claims for breach a@ontract (Plaintiff's ComplainCount 1) and breach of fiduciary
duties (Plaintiff's Complaint, Count Ill). Thed@rt finds in favor of tb Plaintiff Interlink on
Defendants’ claims for breach of contract (Ametounterclaim, Counts I, I, and VII), unjust
enrichment (Amended Counterclaim, Count Igypmissory estoppel (Amended Counterclaim,
Counts IV and VIII), declaratory judgment iffended Counterclaim, ddnt V), and tortious
interference with contractualledions (Amended CounterclaimoGnt VI). The Court finds in
favor of Third Party Defendant igaman on Defendants’ claims floreach of fiduciary duty (Third
Party Complaint, Count 1), fraudulent misreprasd¢ion (Third Party Complaint, Count Il), and
tortious interference with contractual relations (@Htarty Complaint, Counll). An appropriate

Order accompanies these Finding$-att and Conclusions of Law.

Dated: February 20, 2015

s/ James B. Clark, IlI
JAMESB. CLARK, 111
United States M agistrate Judge
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