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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

DOLLY BOSIRE andDAWN WILKES,

Plaintiffs, Civil Action No. 12-cv-6498 KSH)(CLW)

V.

PASSAIC COUNTY, a body politic and
political subdivision of the State of New
Jersey, PASSAICCOUNTY BOARD OF
CHOSEN FREEHOLDERS, PASSAIC
COUNTY DEPARTMENT OF HEALTH,
IRENE JESSIEHUNTE, in her individual
and official capacity

OPINION & ORDER

Defendans.

THIS MATTER comes befor¢ghe Courton Plaintiffs motion todisqualify Defendants’
counsel from representing ngarty Lynn Pappa3oledo and Defendant Irene Jesidiente in
this employment discrimination cadeefendants oppose the motidrhe Court declined to hear
oral argument pursuant to Rule 78 and, for the reasons set fonthy HeaCourt grants Plaintiffs
motion.

Plaintiffs, Ms. Pappasloledq and DefendandessieHunte each were employed by the
Passaic County Department of Hedlhe County)and DefendantlJessieHunte supervised the
three other womer(Am. Compl., ECF No. 311 1-5; Ex. A, ECF No. 863.) Defense ounsel
currently representlls. Pappadoledoand DefendantlessieHunteand is the only counsel of
record for DefendantsPlaintiffs characterizethis suit as“a hostile work environment,
discrimination, and whistlelower retaliation casen which, “[b]eginning in 2009 and continuing
throughout [Plaintiffs period of employmentwith the Passaic Countypepartment of Health

Plaintiffs] complained about the hostile work environment [Defendies$ieHunte createdl]”
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(Brief, ECF No. 86-1, at {citing Am. Compl., ECF No. 3).) In support of their motidtaintiffs
contendthatdiscovery has revealed that MBappasloledonot only observe®efendantiessie
Hunte’s abusive behavidout also was subjected sochin the form of*ongoing harassmeiind
disparate treatmerit(Brief at 1:6; Ex. A, ECF No. 863; Ex. C, ECF No. 865; Ex. G, ECFNo.
86-9.)Moreover, Plaintiffs submit evidenoéthe Countysdisciplinaryactions againddefendant
JessieHunte in regponse tochargeswhich include“conduct unbecoming a public employee
discrimination that affectsqualemployment opportunity, and insubordinatiofBrief at 1-6; Ex.
H, ECF No0.86-1Q Ex. I, ECF No. 8611.) Plaintiffs also refer tappareny conflicting accounts
betweenthe Countyand DefendandessieHunte regarding responsibilityor and execution of
“layoff plans for Plaintiffs (Ex. J ECF N0.86-12 Ex. K, ECF No. 8613.) Plaintiffs accordingly
concludethatdefense counsel for the Coumtyust be disqualifiefrom representing Ms. Pappas
Toledo andefendantlessieHuntebecaus®f the manifestonflicts with respect to the Counsy
and the individualsinterests and defenses.

In opposition,defense counsainaintains thatDefendant Jessidunte’s “interests are
aligned with those of Passaic CoJhtyand*[t]here is no conflict in [his] firrs representationf
both[.]” (Opp.,ECF No0.91, atl1-2) Defense counsel further arguést*“[tlhe representation of
Ms. Toledo is a notssue[] becausé€‘[h]er complaints against Ms. Hunte were addressed by the
Countyand Ms. Hunte was reprimanded and disciplined as a'result{the matter is settled.
(Id. at 5.) Defensecounselalso concentrates on theudget andpersonnel justificatianfor the
terminationof Plaintiffsas well a®n thealignment of interests between theutty and Defendant
JessieHunte n accordance witlhespondeat superior such that she is not exposedpersonal

liability. (Id. at3-6.)



Local Civil Rule 103.1(a) provides that the Rautg Prdessional Conduaif the American
Bar Association, as revised by the New Jersey Supreme Court, shall govern tha cdnduc
members of the bar adnatt to practice in the DistrictDisqualification of counsel is a harsh

discretionary remedwhich must be used sparinglyCavallaro v. Jamco Prop. Mgmt., 334 N.J

Super. 557, 57PApp. Div. 2000) seealsoUnited States v. Miller624 F.2d 1198, 1201 (3d Cir.

1980) (“Although disqualification ordinarily is the result of a finding that a gisary rule
prohibits an attornég appearance in a case, disqualification never is automali¢ygth v.
Abbott Labs, 692 F.Supp.2d 453, 457 (D.N.J. 2010) (noting, ihatonsideringdisqualification
courts should ¢arefully examine the totality of the circumstances, taking a balanced apgiraach
includes evaluating the impact, nature and degree of aiatnflThus,the movant bears the
burden of proving that disqualification is appriate in light of theapplicable Rules Id.
Importantly, inthe context of joint representation, the Court must examine whittber isa
“substantial identity of interests that can be said to outweigh their potential tson@ipinion
552 102 N.J. 194, 2061986)(citations omitted) The Courtmay permit joint representatiaf it
“does notappearclearly’ that joint representation of the governmental entity and its individual
employeesvill “result in different and inconsistent deferisaswill “probably lead to independent
or several, rather than overfapg or joint, compensatory relief against each class of defentants
Id.

While the Courtappreciatesdefense counseal assurance that he can ably and etlyicall
continue to represent all Defendants as well aspaoty Ms. Pappasloledo, Plaintiffs have
convincingly eemonstratedhrough their brief and accompanying exhilihat in view of the

totality of the circumstanceshere are plairand interwovenconflicts here that warrant the

disqualification sought. First, there is no indicattbat eitherMs. Pappadoledo orDefendant



JessieHunte provided the sort of express informed consent contateqbl by the Rule®f
Professional Condudb overcomea conflict. SeeN.J. Rules Profl Conduct RL.0(e), 1.7a),
1.8(f), 1.13(e). Moreovems evidenced by Plaintiff@xhibits and as described above, it is clear
thatthere is a concurrent conflict of interest, igdefense cowsd’ s representation ahe County
along with the individualswill be directly adverse tdoth individuals.SeeN.J. Rules Prof’l
Conduct R. 1.[@)1). Indeed, M. Pappasloledq like Plaintiffs, levied complaintsagainst
Defendant Jessidunte who in turn was disciplined by the Counfgainst this backdrop, for
example,defense counsel would encounter@goses quandarin the context oplanning for direct
and crossexaminatioror engagingn settlement negotiations, such that there is a significant risk
that his representation of the County would be materimtiged by his responsibilityo dather
individual, and vice versé&eeN.J. Rules Prof'l Conduct R. I&)2). One can further envision a
scenario in whiclDefendant Jessidunte attacks the credibility of Plaintiffand Ms. Pappas
Toledowith respect to their allegations against &ued likewise attacks the personnel action taken
by the County against her in response to such allegatioe County itself likewisavould be
positioned to employ such a strategpgo the credibility oDefendant Jessidunte or Ms. Pappas

Toledo. See Andrews v. Goodyear Tire & Rubber Co., 191 F.R.D. 59, 79 (D.N.J. 2000)

(expressing concern for situation in whitite “interests of different employees may, in fact,
actually contravene those interests of the corporation/organizétiing Opinion 668, 134 N.J.
294, 303 (1993). An attorney cannot reasonably be expected to advocate uisdeh
circumstanceswithout running afoul of the Rules of Professional Cond&se Michaels v.
Woodland 988 F. Supp. 468, 474 (D.N.J. 199Gijing Rules 1.7 and 1.13 and cautioningiagt
adual representatioscenariowhere, if [the defensg witnesses provide information suppuei

of the plaintiffs position, serious questions may arise regarding the ability of counsel for the



defendants to ethically represent the defatgland at the same time represent withesses who may
be testifying against the defendatits

Defense counsel is therefadesqualified from representinDefendant Jessidunte and
Ms. Pappasloleda The Court declinesat this time to restrict th€ounty from payingor the
independentepresentation of eithendividual becauseuntil a new attorneyis ascertainedor
either persorand the County actually seeks to pay for such counseCahet cannotonsider,
inter alia, the issues of informed consent interference under Rule8(f). The Court further

declines to entertain Plainsffrequest for attorney$ées at this time.

ACCORDINGLY, IT ISon this 4 day ofMarch 2016,

ORDERED thatPlaintiffs motion (ECF No. &) to disqualify Defendants’ counsel from
representing non-party Lynn PappEsledo and Defendant Irene Jesdiente 8 GRANTED

ORDERED that defense counsel shall inforfds. Pappasloledo, Defendant Jessie
Hunte, and the County of this Opinion & Order by Tuesday, March 8, 2016;

ORDERED that Defendant Jessidunte shall have untilTuesday, March 22, 201
inform the Court ohnynew counsel; and

ORDERED thattheClerk shall terminate ECFd\ 86.

s/Cathy L. Waldor
CATHY L. WALDOR
United States Magistrate Judge




