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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

THE PRUDENTIAL INSURANCE Civil Action No. 12-6590
COMPANY OF AMERICA; PARK PLACE (SDW)(MCA)
COMMERCE INVESTMENTS, LLC;
COMMERCE STREET INVESTMENTS,
LLC; PRU ALPHA FIXED INCOME
OPPORTUNITY MASTER FUND I, L.P; OPINION
PRUDENTIAL TRUST COMPANY; and
PRUDENTIAL INVESTMENT
PORTFOLIOS 2,

April 9, 2013
Plaintiffs,

GOLDMAN, SACHS & COMPANY;
GOLDMAN SACHS MORTGAGE
COMPANY; and GS MORTGAGE
SECURITIES CORPORATION,

Defendants

WIGENTON, District Judge.

Before the Court is Defendants Goldman, Sachs & Compgaolgilman Sachs Mortgage
Company;and GS Mortgage Securities Corporationt®liectively “Defendants”) Motion to
Dismiss the First Amended Complaint (“Motion to Dismisgf) The Prudenél Insurance
Company of AmericaPark Place Commerce Investments, LIZbmmerce Street Investments,
LLC; Pru Alpha Fixed Income Opportunity Master Fund I, L. FRrudential Trust Compangnd
Prudential Investment Portfolios 20(lectively “Plaintiffs”) pursuant to Federal Rudef Civil

Proceduré®(b) and12(b)(6).
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The Courthas jurisdiction over this matter pursuant to 28 U.S.C. 8.138enue is
proper under 28 U.S.C. § 1391. This Court, having considered the parties’ submissions, decides
this matter without oral argument pursuant to Federal Rule of Civil Procedure #8theFo
reasons stated below, Defendants’ Motion to DismiS&ENIED .

FACTUAL HISTORY
Parties

Plaintiff Prudential InsurancéPrudential”) is an insurance company headquartered in
New Jersey. (Am. Compf.13.) The remaining PlaintiffsPark Plac&cCommerce Investments,
LLC, Commerce Street Investmentd C, Pru Alpha Fixed Income Opportunity Master Fund |,
L.P., Prudential Trust Compangnd Prudential Investment Portfolios-are Prudentiatelated
entities. (Am. Compl{7 14-18) For the purposesf this notion, Prudential and its related
entities will be collectively referred to as “Plaintiffs.” Plaintiffs “manag@adextensive portfolio
of investment assets” and were significantly involved in the mortgageetmaDefs.Br. 5.) As
of September 2007, Plaintiffs held approximately $13.5 billion in residential nyertgeked
securities (“RMBS”) and $241.1 billion in total investmentBef§.Br. 5.)

Defendant Goldman&hs & Company (“Goldman”) is a New Yebasedinvestment
firm that was extensively involved in the mortgage mafi@n 2004 to 2008.(Am. Compl.q
22.) The remaining DefendartsGoldman Sachs Mortgage Compaapd GS Mrtgage
Securities Corporationare Goldmasrelated entities(Am. Compl. 1 2624.) For the purposes
of this motion, Goldman and its related entities will be collectively referred to agetidants.”
Defendantengaged in buying and pooling together mortgage laarggrwriting securities, and

selling securities t®laintiffs and other investors(Am. Compl.qf 20-25) In 2006 and 2007,



Defendants“created and underwro®@3 RMBS and27 mortgageelated[collateralized debt
obligations(*CDQ")] securitizations, totalingpproximately $100 billion.” (Am. Comgf.20.)
Mortgage SecuritizatiorBackground

Mortgage securitization is a mulltep process that involves several players. (Am.
Compl. 11 32-33.) First,mortgageloans are created bYriginators.” (Am. Compl.{ 33.)
These loans are then pooled into groups by “sponsearstially Wall Street investment banks.
(Am. Compl.§ 33.) Sponsors then transfer the pooled loans to “depostosially special
purpose affiliates of the sponsors that receive and pass on the rights to the pooledAbans. (
Compl. | 34.) Depositors transfer the acquired pooled loans to an issuing trust. (Am. §ompl.
35.) The pooled loans in the issuing trust are securitzegdrocess by whictthe rights to the
cashflows from the pool can be sold to investors . . . [and] structured such that the risk of loss is
divided among different levels of investmeot ‘tranches” (Am. Compl. § 35.) After the
tranches are established, the securities are passedrbackhe issuing trusto the depasor.

(Am Compl.§ 36.) Underwriters then purchase the securities frondépesitorand offer and
sell the securities to investors. (Am. Confj6.)

In the process of selling securities, underwriters inform investors ob&ms in the pools
through ‘dffering materials (Am. Compl.§ 37.) The offering materials include information
regarding the credit quality of the loans based on loan files created by tmatorgy (Am.
Compl. § 39.) Investors rely heavily on information in the offigr materials in determining
whether to purchase theecurities especially where the investors do not have access to the
underlying loan files. (Am. Comp1{40-41.)

All of the players involved in the mortgage loan securitization preedss originatos,

sponsors, depositors, and underwriteemarn fees for their servicefAm. Compl. 1 51-52.)



Unlike the traditional model for mortgage loamsth mortgage loan securitizatiotgriginators
sell residentiaimortgages and transfer credit risk to investthroudn the issuance and sale of
RMBS’ rather than holding the loans until maturity. (Am. Confpi4.)

Plaintiffs’ Substantive Allegations

Defendants were involved in the mortgage loan market in many capaditefendants
played the role of the sponsor, depositord underwriter of the RMBS, and purchased loans
from other originators. (Am. Compfl 57.) Between February 11, 20@#d December 17,
2008, Plaintiffs purchased more than $375 million worth of RMBS from Defendants across
sixteen diferent securitizations(Am. Compl. I 10.)The materials used by Defgants to solicit
the purchasesthe “RMBS Offering Materials“—included, among other thing information
regarding the loan underwriting guidelines, appraisal standards and proceddiegyrmation
verification processegSeeAm. Compl.{2.)

Plaintiffs allege that “[the [RMBS] Offering Materials, relied on by Prudential, did not
reflect what Goldman Sachs kneggarding the true characteristics of Prudential’s investnients.
(Am. Compl.159.) SpecificallyPlaintiffs allege thathe RMBSOffering Materialscontained
several material misrepresentations regardungderwriting standards and practices, due
diligence owneroccupancy, appraisal processes, {tmualue ratiosassignments to the trusts,
credit ratings, underwriting exceptions, and degree of risk. (Am. Cdifid3-58 76-106.)
Plaintiffs provide support for each of the alleged misrepresentations by wayndgtes,
statistical information, reportgnd examms of falseor misleadingstatements. (See Am.

Compl.]743-157)

! For instance, Plaintiffsonducted their own loalevel analysis of true ownarccupancy rates on mortgage loans
underlying the certificates issued by Defendants. (Am. ComBpl.13221.) Plaintiffs’ analysis allegedly
demonstrated that the certificates failed multiple tests andca higher percentage of borrowers did not occupy the
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Plaintiffs further claim that becausBefendants were in a unique position to access the
underlying loan information and the originators’ practices, Defendants muskhewe that the
RMBS Offering Materials contained false and misleading statements. (Am.|.Cgh300-15.)
Additionally, Plaintiffs allege that thirgarty due diligence comis that Defendants were
routinely made aware of problems with the underlying mortgage loans. (Am. CHhgi5-

60.)

Plaintiffs assertthat a substantial part of their decision to purchase the RMBS from
Defendants was because Defendants “acted as the sponsor, depositor and undértligter
RMBS.” (Am. Compl. {1 57.)As Plaintiffs were not given access to the underlying loan,files
they relied significantly on Defendants’ representations and assurances regardisgcilndies
and loans (Am. Compl.{[140-41, 57-75, 424432) Plaintiffs allege that they suffered damages
based on their detrimental reliance on these misrepresentati@dm. Compl. §f 4340.)
Specifically, Plaintiffs allege that “[lo} for the misrepresentations and omissions in the Offering
Materials, Prudentialould not have purchased or acquired the Certificates that it ultimately did,
because thoseepresentationsand omissions were material to its demisto acquire the
Certificates.” (Am. Compl. § 438.) Plaintiffs now seek rescissioa damagesward (Am.
Compl. 1 444.)

PROCEDURAL HISTORY

On October 16, 2012, pursuant to 28 U.$€81441, 1446, and 145%he instantcase
was removedrom the Superior Court of New Jersey, Law Division, Essex County, to the United
States District Court for the District of New Jerse®n October 26, 201Rlaintiffs filed an

Amended Complainallegingfive counts: (1) commotaw fraud; (2)aiding and abetting fraud,

mortgaged properties. (Am. Compl. {1 4AR) Accordingly, Plaintiffs claimthat the ownebccupancy statistics
were false and misleadingAm. Compl. 1 11221.)



(3) equitable fraud; (4) negligent misrepresentation; and (5) violations of Negeyl]
Racketeering Influencednd Corrupt Organization§'RICO”) statute On December 10, 2012
Defendantsnovedto dismisshe Amended Complaint.
LEGAL STANDARD
Motion to Dismiss

The adequacy of pleadings is governed by Fed. R. Civ. P. 8(a)(2), which requiras tha
complaint allege “a short and plain statement of the claim showing that therpkeadatled to
relief.” This Rule “requires more than labels and conclusions, and a formulaatioecif the
elements of a cause of actionlwibt do. Factual allegations must be enough to raise a right to

relief above the speculative level.Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007)

(internal citations omittedgee alsdhillips v. Cnty. of Allegheny, 515 F.3d 224, 231 (3d Cir.

2008) (stating that Rule 8 “requires a ‘showing’ rather than a blanket asseréareafitiement
to relief”).

In considering a Motion to Dismiss under Fed. R. Civ. P. 12(b)(6), the Court must
“accept all factual allegatianas true, construe the complaint in the light most favorable to the
plaintiff, and determine whether, under any reasonable reading of the complaint,inti& pla

may be entitled to relief.” Phillips, 515 F.3d at 231 (quoting Pinker v. Roche Holdings$,Lt

292 F.3d 361, 374 n.7 (3d Cir. 2002)). However, “the tenet that a court must accept as true all of
the allegations contained in a complaint is inapplicable to legal conclusions.didmreaecitals
of the elements of a cause of action, supported by mere conclusory statemhoenot suffice.”

Ashcroft v. Igbal, 129 S. Ct. 1937, 19@09) (citingTwombly, 550 U.S. at 555). If the “well

pleaded facts do not permit the court to infer more than the mere possibility of mid¢otiauc



complaint shouldoe dismissed for failing to “show][ ] that the pleader is entitled to relief’” as
required by Rule 8(a)(2)ld. at 1950.

According to the Supreme Court fiwombly, “[w]hile a complaint attacked by a Rule
12(b)(6) motion to dismiss does not need detaibadulal allegations, a plaintiff's obligation to
provide the ‘grounds’ of his[/her] ‘entitle[ment] to relief requires mdhan labels and
conclusions, and a formulaic recitation of the elements of a cause of action will not do.” 550
U.S. at 555 (internatitations omitted). The Third Circuit summarized thheombly pleading
standard as follows: “stating . . . a claim requires a complaint with enoaglafanatter (taken
astrue) to suggest’ the required elemenghillips, 515 F.3d at 234 (quotinbwombly, 550 U.S.
at 556).

In Fowler v. UPMC Shadysidéhe Third Circuit directed district courts to conduct a-two

part analysis. 578 F.3d 203, 210 (3d Ci2009). First, the court must separate the factual
elements from the legal conclusionid. The court “must accept all of the complaistwelk
pleaded facts as true, but may disregard any legal conclusithst 21011. Second, the court
must determine if “the facts alleged in the complaint are sufficient to show that thdfgiama
‘plausible claim for relief.” Id. (quotinglgbal, 566 U.S. at 679).“In other words, a complaint
must domore than allege the plaintiff's entitlement to relief. A complaint has to ‘shoe¥i an
entitlement with its facts. Id. (citing Phillips 515 F.3d at 234-35.)
Heightened Pleading Standard under Fed. R. Civ. P. 9(b) for Fraud Claims

Fed. R. Civ. P. 9(b) requires thdi]h alleging fraud or mistake, a party must state with
particularity the circumstances constituting fraud or mistake. Malice, irtaotyledge, and
other conditions of a pers@mind may be alleged generdllyFed. R. Civ. P. 9(b)Plaintiffs

“alleging fraud must state the circumstances of the alleged fraud[ulent #ct]suificient



particularity to place the defendant on noticetlodé ‘precise misconduct with which [it is]

charged.” Park v. M&T Bank Corp., No. 08v-02921, 2010 WL 1032649, at *5 (D.N.J. Mar.

16, 2010) (citing Lum v. Bank of America, 361 F.3d 217,-2233d Cir. 2004)).Plaintiffs can

satisfy this standard by aljingdates, times, places and other facts with precisark 2010
WL 1032649, at *5.
DISCUSSION
l. Choice-of-Law Determination
As a preliminarymatter, the parties dispute which state law applies to all afltivas at
issue. A federal court sitting iriversity jurisdiction musépply the forum state’s choied-law

rules. Klaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 4987 (1941); Gen. Star Nal'Ins.

Co. v. Liberty Mutual Ins. Cp960 F.2d 377, 379 (3d Cir. 1992). New Jersey courts apply the

two-pronged “most significant relationship” test of the Restatement (Seconddroficf of

Laws. P.V. v. Camp Jaycee, 197 N.J. 132, 142-43 (2008).

The first prong of the analysis requirgsurtsto examine the substance of the potentially
applicable laws to determine if an actual conflict exi€amp Jayceel 97 N.J. at 1434 (citing

Lebegern v. Formam71 F.3d 424, 430 (3d Cir. 2006)). If there is no actual conflict, the

analysis endsand the law of the forum stasgplies Seeln re Ford Motor Cq.110 F.3d 954,

965 (3d Cir. 1997); Rowe v. Hoffmaha Roche, In¢.189 N.J. 615, 621 (2007). If a conflict
does exist, the court must then determine which jurisdiction has the “most csighifi
relationship” to the claim.Camp Jayce€l97 N.J. at 136. This requires the court to weigh the
factors enumerated in the Restatement sections corresponding to a ‘slaiatife of action.

Arcand v. Brother Int'Corp., 673 F. Supp. 2d 282, 293 (D.N.J. 2009)




Fraud Claims
Plaintiffs’ common lawclaims—common law fraud, aiding and abetting fraud, equitable
fraud, and negligent misrepresentatieall rely on state law Defendants argue that a conflaft
law exists betweenNew York and New Jerseythe potentially applicablestate laws—with
respect tahe statute of limitations for common law claimgDefs.Br. 11.) Restatement § 148
applies specifically to fraud claims and identifies factors that calrtaild consider when
making choiceof-law deerminations SeeRestatement § 148).2 The factors identified in
Restatement § 145 apply broadly to tort claims and are also considered in fesi cas
Defendants argue that New York law should apply because Defendants are New Yo
based entities, Defendants’ materials were drafted in and disseminated fromoNewand that

Plaintiffs failed to identify an act by Defendants outside of New YorRef6.Br. 11.) On the

2 Restatement § 148) states, in pertinent part:
When the plaintiffs action in reliance took place in whole or in part in a state other than that
where the false representations were made, the forum will considerfahehfalowing contacts,
among others, as may be present in the particular case in determinitegehglsch, with respect
to the particular issue, has the most significant relationship to thereicce and the parties:
(@) the place, or places, where the plaintiff acted in reliance upon the defendant’
representations,
(b) the place where the plaintiff received the representations,
(c) the place where the defendant made the representations,
(d) the domicil[e], residence, nationality, place of incorporation aadepdf business of the
parties,
(e) the place where a tangible thing which is the subject of the transaetweeln the parties
was situated at the time, and
(f) the place where the plaintiff is to render performance under a contract éicas been
induced to enter by the false representations of thexdafe:.
Restatement (Second) of Conflict of Laws § 148.
® Restatement § 145 states:
(1) The rights and liabilities of the parties with respect to an issue in toretmenined by the local law of
the state which, with respect to that issue, has the nysficant relationship to the occurrence and the
parties under the principles stated in § 6.
(2) Contacts to be taken into account in applying the principles of § 6 to detdha law applicable to an
issue include:
(a) the place where the injury occent
(b) the place where the conduct causing the injury occurred,
(c) the domicil[e], residence, nationality, place of incorporation and plabeisifiess of the parties,
and
(d) the place where the relationship, if any, between the parties is centered.
These contacts are to be evaluated according to their relative importance with resipegtaigicular issue.
Restatement (Second) of Conflict of Laws § 145.



other hand,Plaintiffs argue that New Jersey law showadply because Plaintiffs received
Defendants’ materials in New Jersey, relied on Defendants’ representatiNesviJersey, and
incurred losses in New JerseyIg. Opp. 3.)

This Court finds thatletermining a choice daw & this stage igprematureregading
Plaintiffs’ fraud-basedclaims* This Court does not have sufficient facts to thoroughly analyze
the various considerations requirex adequately address a cheafdaw determination See
Arcand 673 F. Supp. 2dt 29596 (finding that choic®f-law analysis could not be undertaken
based on the record before the court, but recognizing that it may be appropriate tandeterm

choice of law on a motion to dismiss in other caddajper v. LG Electronics USA, Inc., 58

Supp. 2d 486, 49(D.N.J. 2009)“The Court is unable to make the fautensive choicef-law
determination on the record before it. As the New Jersey Supreme Court hasahatiee,of-
law] analysis must be undertaken on an idsyéssue basis) In order to appropriately weigh
each state’s contacts in the context of this ,cdse Court will benefit from acquiring further
deails regarding—for instance—where the alleged misrepresentations were made, where the
alleged misrepresentations were relied on, Defendants’ actions outsidéy dtkwPlaintiffs’
actions outside New Jersegnd locations of meetings and/or transactions among the parties
Thus, thisCourt will defer itschoice-offaw decision until the parties present a full factual
record. Accordingly, this Courtwill also defer a determination regarding Defendants’ statute of
limitations argumerstuntil more facts are ascertained.

For the purposes of this motion, this Coustll apply New Jersey law to Plaintiffs’

common law claims.SeeSnyder v. Farnam Companies, Inc., 792 F. Supp. 2d 712, 721 (D.N.J.

2011) @fter determining thaa choiceof-law analysis was premature, court noted thslirice

* This Court recognizes that a choice of law determination is generally oradn issuby-issue lasis. Seee.qg.,
Montich v. Miele USA, Inc. 849 F. Supp. 2d 439, 445 (D.N.J. 2012). Because this Court is deferring a choice of
law decision to a later stage, a comprehensive analysis for each issueasraoted.
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Plaintiffs have made their allegations under New Jersey law, the Court Wil l[dppy Jersey
law for thepurpose of examining Plaintiff€laim under the Rule 12(b)(6) standgrd Harpet
595 F. Suppat 491 (deferring choiceof-law determinatiorand applying New Jersey law for
purposes of motion to dismiss becauB&intiffs have presented a set of facts where Neseyer
law governs this action; Arcand 673 F. Supp. 2d at 296gme.

New Jersey RICO, NJ.S.A. 2C:41-1gt. seq.

In the AmendedComplaint, Plaintiffsallege that Defendants violatéw Jerseg RICO
statute (Am. Compl. Count V.) In support of this cause of action, Plaintiffs allege that
Defendants engaged in various acts of racketeering including violatitms f@ilowing stéutes:
(1) New Jersey Uniform Securities AcN.J.S.A. 49:347, et seq. (2) Deceptive Business
Practices N.J.S.A. 2C:2%7i; (3) Theft by Deception N.J.S.A. 2C:281; and (4) Falsifying
Records N.J.S.A. 2C:24(a) (Am Compl.q]499-547.) Defendantsaargue that New York’s
RICO statuteshould applyrather than New Jersey’s statut®efendantsurther argue that a
conflict of law exists between New Jersey and New York because New York doesvidé &
private right of action under its RICO statut®e(s.Br. 11.)

The Court’s first stefin determining whether a choiod-law determination is necessary
is if an actual conflictof law exists.Camp Jayceel97 N.J. at 1434 (citing Lebegern v.
Forman 471 F.3d 424, 430 (3d Cir. 2006 )As defendants aoectly point out, application of the
New York RICO statute would effectively dispose of Plaintiff's RIC@irdl because a private

cause of action is not recogniz%cB_eeN.Y. Penal Law § 460.50. On the other hand, in New

®> New York RICO states that “a clygr of enterprise corruption may be prosecuted by: (a) the districtegttofn
any county with jurisdiction over the offense pursuant to section4@66x this article; (b) the deputy attorney
general in charge of the statewide organized crime task fonea \wuthorized by subdivision seven of section
seventya of the executive law; or (c) the attorney general when he is otherwiseizedhoy law to prosecute each
of the criminal acts specifically included in the pattern of criminal actialtyged in the enterprise corruption
charge.” N.Y. Penal Law § 460.50
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Jerseyany person may sue for damages sustained to his business or property by reasam of a N
Jersey RICO violatiofi. SeeN.J. Stat. Ann. § 2C:44. As a result, his Court finds that an
actual conflict of law exists between New Jersey and New Y&ICO staute.”

Because a conflict of law exists, this Court must determine which jurisdictiothbas
“most significant relationship” t®laintiffs’ RICO claim Camp Jayceel97 N.J. at 136.In
support of their respective choices of law for the RICO claim, both partiesrétg same fraud
facts and argumentsith respect to the fraud choiod-law analysis as discussed abovPefs.
Br. 25.) In additionDefendants argue that “[bJecause the alleged conduct occurred in New
York, New York has a stronger interest in having its RICO statute apply tosietierconduct
from occurring within its borders.” Defs. Br. 26.) Defendants also claim that “the alleged
‘enterprise’ consisted entirelyf dlew York entities operating ilNew YorK’ and that Plaintiffs
failed to allege that securities were sold in New Jersey, that meetings were Neid Uersey,
that misrepresentations were made in New Jersey, or that any underlying assdtscated in
New Jersey. (Defs. Br. 28 (emphasis in originaBlaintiffs argue that New Jersey law should
apply “regardless of generally choice tdw principles where, as here, the state legislature
intended for a broad application.PI§.Opp. 5-6.)

This Court recognizes that a choioélaw determinationregarding Plaintiffs’ RICO
claim is significant becausdét affects the claim’s viability and is outcordeterminative

Because of the faensitive nature of this decision, this Court finds that tmeently available

® New Jersey RICO states that “[a]pgrsondamaged in his business or property by reason of a violation of N.J.S.
2C:41-2 may sue therefan any appropriate court and shall recover threefold any damages he sasththe cost

of the suit,including a reasonable attornsyfee, costs of investigation and litigationN.J. Stat. Ann. § 2C:44
(emphasis addéd

’ SeealsoFerris, Baker Was, Inc. v. Deutsche Bank Sec. LtNo. 02-3682, 2004 WL 2501563 (D. Minn. Nov. 5,
2004) (holding that where Minnesota’s RICO statute provided a privase cdwaction and New Jersey did not, a

conflict of law existed).
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information is insufficient to make a chotio&law determination Accordingly, this Court
defers determining whether New York RICO or New Jersey RICO applidsmore facts are
obtained® Additionally, this Court finds it inappropriate to rule on Defendants’ statute of
limitations argumentbecause it is premature Thus, a decision regarding the statute of
limitations argument until more facts are established on the rescdederred

For the purposes of thisation, New Jersey lawvill apply to Plaintiffs’ RICO claim.

SeeSnyder 792 F. Suppat 721; Harper 595 F. Supp. 2dt 491; Arcand 673 F. Supp. 2d at

296.

Il. Defendants’ Motion To Dismiss the Amended Complaint

A. Count One: Common Law Fraud/Fraudulent Inducement Against All
Defendants

Under New Jersey lawhé elements required to establiaiclaim of common law fraud,
fraudulent misrepresentation, and fraudulent inducenemet identical: “(1) a material
misrepresentation of a presently existing or past fackrn@yvledge or belief by the defendant of
its falsity; (3) an intention that the other person rely on it; (4) reasorgltdaae thereon by the

other person; and (5) resulting damagd8dnco Popular N. Am. v. Gandi84 N.J. 161, 17Z3

(2005) (quotingGennari v. Weichert Co. Realter$48 N.J. 582, 6101997)); see alsalewish

Center of Sussex County v. Whale, 86 N.J. 619, 624-25 (1981).

Additionally, fraud claimsmust meet the requirements of Fed R. Civ. P. 9(b) which
imposes a heightened pleading requirement with respect to allegations of fraudycbaboae
that required by Rule 8(a)Rule 9(b) states “[ijn alleging fraud or mistake, a party must state

with particularity the circumstances constituting fraud or mistake.” RedCiv. P. 9(b).

8 This Court notes Defendants’ dention that Plaintiffs’ RICO claims fail to the extent that Pennsylvania or
Delaware apply. For the purposes of this motion, this will not becaded as the full choied-law determination
is deferred to a later stage.
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“Plaintiffs may satisfy this requirement by pleading the ‘date, place or tifntieofraud, or
through ‘alternative means of injecting precision and some measure cdrgidigin inb their

allegations of fraud.”Lum v. Bank of Am, 361 F.3d 217, 224 (3d Ci2004) (quotingSeville

Indus. Mach. Corp. v. Southmost Mach. Cpift2 F.2d 786, 791 (3d CilL984)). “Plaintiffs

also must allege who made a misrepresentation to whom and the general content of the
misrepresentation .

Defendantwvigorously argue thalaintiffs fail to meet each elememtquiredto establish
fraud. Notably, several of Defenuta’ arguments relate to the merits of Plaintiffs’ claim rather
than the sufficiency of the pleadings.mAng several other argumenBefendantsontendthat
they did not make any of the alleged statements regarding underwritingrd&andgv/CLTV
statigics, or borrower occupancy ratedDefs.Br. 15.) Defendantslaim that the underwriting
information “was provided by the unaffiliated originator” and that “Defendamfwessly
disclaimed any responsibility for such statementg¢Defs. Br. 15.) Defedantsargue that
Plaintiffs’ allegations do not meet Rule 9(b)’s heightened pleading stamd&aiting to identify
any specific loans that did not comply with the underwriting guidelinedDef§. Br. 17.)
Defendants also contend that Plaintiffs fail &lbege reasonable relian@nd loss causation.
(Defs.Br. 21-23)

This Court finds that Plaintiffs have sufficiently pled factual allegatinorthe Amended
Complaintto establish a viable fraud claimFirst, Plaintiffs allege several specific statements
relating to Defendants’ alleged material misrepresentatibosexample Plaintiffs contend that
Defendants abandoned their underwriting guidelines despite representing torgtiest due
diligencewas comuctedon the mortgage originators and loan underwriting guidelines before

purchasing the loans for securitization An(. Compl. 1 57-75, 107299.) Additionally,
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Plaintiffs provided detailed factual allegations in their Amended Complaint relating to
Defendants’ misrepresentations of owstacupancy statistics, LTV and CLTV rations, and
transfer of title. (Am. Compl. 111921, 13234, 142) Based on Plaintiffs’ own analysis of the
mortgage loans which revealed misrepresentations by “large marginsfifBl@ontend that “it
is impossible to believe Goldman could have conducted this due diligence on the Mortgage
Loansin the pools without concluding that a very high percentage of the Mortgage Loans in the
poolsdid not comply with the underwriting standards disclosed in the Offering Matér{@m.
Compl. 11300-07.) Plaintiffs also extensively allege reliance on Defendants’ “represamatio
and assurances regarding the quality of the mortgage collateral underlying tificats" and
subsequent damagegAm. Compl. 1 308309, 42224.) Accordingly, the Court finds that
Plaintiffs adequatelyled a cause of action for fraud in its AmeddComplaint.
B. Count Two: Aiding and Abetting Fraud Against All Defendants
Defendants do not raise any independent arguments relating to Plaintiffsfataiding
and abetting fraud. Thus, Defendants’ motion is denied as to Count Two.
C. Count Three: Equitable Fraud As To All Defendants
Plaintiffs set forth a cause of action for equitable fraud for the same reasounssdd
with respect to common law fraudTo recover based on equitable fraud the plaintiff must prove

his or her reasonable relianae @ material misrepresentation of facDaibo v. Kirsch, 316 N.J.

Super. 580, 588 (App. Div. 1998)Equitable fraud is similajto common law fraud], but does
not require knowledge of the falsity and an intent to obtain an undue advantédgsl v.

Express Container Corp., 360 N.J. Super. 599, 613 (App. Div. 2008dther words, the key

distinction between legal and equitable fraud is that legal fraud requires prod€mtf while

equitable fraud does ndt Dutton Rd. Associates LP v. Sunragl&, Inc, No. 10-54782011
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WL 1375681, at *2 (D.N.J. Apr. 12, 201TEven an innocent misrepresentation can constitute

equitable fraud justifying rescissidn Ledley v. William Penn Life Ins. Co., 138 N.J. 627, 635

(1995).

Defendants argue that Plaintiffs’ equitable fraud claim fails because Réathdifnot rely
on Defendants for investment purpose®ef6. Br. 23.) As previously discussed, this Court
finds that Plaintiffs haveadequately pled reasonable reliance on Defendants’ alleged
misrepresentations. Defendants further argue that Plaintiffs equitable fraud claim seeks
recession which is not available without an allegation that damages b@ulddequate. Defs.

Br. 24.) SeeWalter v. Holiday Inns, In¢.784 F. Supp. 1159, 1166 (D.N.J. 199B)laintiffs

allege thatheysustained damages proximately caused by the alleged misrepresentatitres.
Amended Complain®laintiffs request rescission orseessorydamages to the extent there is no
adequate remedy at lawfAm. Compl.|1444, 46869, 48687.) For the purpose of pleadings
this Court is satisfied that the equitable fraud claim contains sufficient factughtadles
Accordingly, Plaintiffs’ equitable fraud claim survives this motion.
D. Count Four: Negligent Misrepresentation Against All Defendants

To state a claim for negligent misrepresentation under New Jersey law, tdf ptaist
allege that 1) the defendant negligently provided false informati@) the plaintiff was a
reasonably foreseeable recipient of that information; 3) the plaintiff ialdtif relied on the
information; and 4) the false statements wereaimate cause of the plaintiff damages.

McCall v. Metro. Life Ins. Co., 956 F. Supp. 1172, 1186 (D.N.J. 1998). negligent

misrepresentationlaim may be based on an affirmative misrepresentation or an omisean.

e.g, Highlands Ins. Co. v. Hobl§sroup, LLC, 373 F.3d 347, 355 (3d Cir. 2004).
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Most of Defendants’ arguments reteg to Plaintiffs’ negligent misrepresentation claim
address the “special relationship” requirement that exists to state a claamNma York law.
(Defs. Br. 23-24.) For the purposes of this motion, because the Court is applying New Jersey
law wherein the “special relationship” element does not exist, these argumentscareSee

Highlands Ins. Co., 373 F.3d at 355 (noting that under New Jersey laveglagemt

misrepresentation claim “is not limited to special relationship situations”).
As with any negligencbased claim, the defendant must owe a duty of disclosure to the

plaintiff. Singer v. Beach Trading Co., Inc., 379 N.J. Super. 63, 74 (App2D85).The duty,

howeverneed not be based on a special relationship; “the guiding principle for the impasiti
liability is fairness to both the party making the representation and to ttyeagarieved by its
dissemination.” Id. “The question ofwhether a duty exists is a matter of law properly decided

by the court, not the jury.’Carter v. LincolarMercury, Inc. v. EMAR Group, Inc135 N.J. 182

194 (1994). As the Third Circuit notedthe “required duty of disclosurenay[ ] arise in any
situation called for by good faith and common decénélighlands, 373 F.3dt 355.

In this casePlaintiffs argue that Defendants owed them a duty based on their “exclusive
control over the documentary evidence . . . and stood in askanding relationship of trust with
Prudential.” Pls Br. 3233.) Plaintiffs allege that they were “heavily reliant on Defendants’
unique, special, and superior knowledge regarding the Mortgage Loans” in ligiet faict that
Plaintiffs could not evaluate the loan files underlying the certificatesm. (Bompl. 491)
Plaintiffs further allege that “Defendants were in the business of providiagnation for use
by others, including Prudential.” (Am. Comfjl493.)

In response, Defendants stalwat Plaintiffs fail to cite to any case law supporting its

propositon that the duty of disclosure exists between sophisticated commercial enttesng
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in arm’s length transactions.Défs. Br. 1516.) Specifically, Defendants rely o@ommerce

Bancorp, Inc. v. BK Irt Ins. Brokers, Ltd.to argue that “two parties ta contract, who

negotiated at arsdength to achieve the acquisition of a business” does not constitggligent
misrepresentation casd90 F. Supp. 2d 556, 564 (D.N.J. 2007). This Court finds that the facts

of Commerce Bancorp, Inare distinguishable from the instant case. Cammerce Bancorp,

Inc., “[plaintiff] d[id] not allege that [defendant] made the alleged ass@wmror [plaintiff's]
‘benefit and guidance™ and insteagfendantmade the assurances to further its ownrgges,
to the detriment of [plaintiff].” 490 F. Supp. 2dt 564. To the contrary, in this cagdaintiffs
specifically allegeghat Defendants made representations and assufanddlaintiffs benefit and
guidance knowing that Plaintiffs would rely on the informatioBegAm. Compl.{1490-97.)
Accordingly, this Court finds that Defendants owed a duty of care to Plaintiffs.

The remaining elements of a negligent misrepresentation claisubstantially similar
to a common law fraud claim. Th@ourt’s previous discussion of the relevant facts establishes
that Plaintiffs have sufficiently pled Defendants’ alleged misrepres@méathat Plaintiffs were
reasonable recipients of the misrepresentations, that Plaintiffs reasomdield on the
information, and that Plaintiffs suffered damages as a result of the misregressnta
Accordingly, this Court finds that Plaintiffs have sufficiently pled a nclaior negligent
misrepresentation.

E. Count Five: Violation of New Jersey RICO, N.J.S.A. 2C:41-1et. seq.

Under NewJerse}s RICO statute, it is‘unlawful for any person [to] receive[] any
income derived, directly or indirectly, from a pattern of racketeeringipcti. . [and] to use or
invest, directly or indirectly, any part of the income, or the proceeds of the incomquisitaan

of any interest in, or the establishment or operation of any enterprise wieichaged in or the
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activities of which a#ct trade or commerce.” N.J. Stat. ABn2C:412. The statute defines a
“person” as‘any individual or entity or enterprise . . . holding or capable of holding a legal or
beneficial interest in property Id.

Plaintiffs must establiskfive elements in a substantiyBlew JerseyRICO offense: (1)
the existence of an enterprise; (2) that the enterprise engaged in or iteeadiected trade or
commerce; (3) that defendant was employed by, or associated with the estédpribat he or
she participated in the conduct of the affairs of the enterprise; and (Betbatshe participated
through a pattern of racketeering activitystate v. Ball 141 N.J. 142, 181 (1995).

1. Existence of An Enterprise

Defendants argue that the “enterprisgfémentis not satisfied because “corporate
affiliates, such as a parent corporation and its subsidiaries, cannot &ssottia¢ach other to
form an ‘enterprise’ for prposes ofederalRICO.” (Defs.Br. 27 (emphasis addefl)

New Jersey broadly construes the “enterprise” element, unlike the fedsiatorst

counterpart.See e.g.Maxim Sewerage Corp. v. Monmouth Ridings, 273 N.J. Super. 84, 95

(Sup. Ct. 1993f“New Jersey RICQ] defines “person” more broadly than the fedstatute?)

The New Jersey Supreme Court has held that the “enterprise’ element wallidieed if there
exists a group of people, no matter how loosely associated, whose existence iati@ssoc
provides or implements the common purpose of committing two or nmedécpte acts.”Ball,

141 N.J.at 160. The element is also satisfied if the enterprise “is no more than the suen of th
racketeering acts.”ld. Therefore, the “enterprise’ does not have to be an organization whose
purpose is greater than the predicates, nor does it have to evidence any definable structure.”
Id.

In light of New Jersey’s broad and expansive construction of the “enterpriseérele
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this Court finds that Rintiffs have sufficiently pled the existence of an enterprise the
Amenced Complaint, Plaintiffs provide allegations regarding the members of the “@oldm
Enterprise,” the purpose of the enterprise, the management of the enterpristeecade of the

enterprise. (SeeAm. Compl.1502-04;see alscAm. Compl. {9 20-26, 3137, 42, 5152, 57

60.)
2. Enterprise Affected New Jerseylrade Or Commerce
The second element that Plaintiffs must establish for a New Jersey Rl@Oicféhat
defendant was employed by or associated with a racketeering enterprise vgaighdem trade

or commerce in New Jersey or affected trade or commerce in New Jeftate”v. Casilla362

N.J. Super. 554, 565 (App. Div. 2003)inder New Jersey RICO, “trade or commerce” includes
“all economic activity involving or relating to any commodity or service.” Niat.SAnn.
2C:41-1(h).

Defendants argue that their activities did not affect trade or commerce in Ney Jers
becaus¢he conduct alleged “did not take place in New Jersey or have aoyiafféew Jersey
(Defs. Br. 28.) Defendants also claim that “the alleged ‘enterprise’ consisted entiré\ewwf
York entities operating itlNew YorkK’ and that Plaintiffs failed to allege that securities were sold
in New Jersey, that meetings were held in New Jersey, that misrepresentaiensiade in
New Jersey, or that any underlying assets were located in New Jelsdg. Bf. 28 (emphasis
in original).)

This Court finds that the Amended Complaint contains sufficient allegatigasdiag
Defendants’ enterprise affecting trade or commerce in New Jersey. SpeciRtahtiffs allege
that the RMBS purchases “were all made from New Jersey, and the decisionghaseur

including reliance on the Offering Materials, also took place in New Jersé&yi. Compl.
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19.) Plaintiffs alsol&ege that Defendants caused economic harm to New Jersey residents. (Am.
Compl.q913-16, 18.) Thus, Plaintiffs satisfy the second element.
3. DefendantWas Employed By, @ AssociatedWith the Enterprise
“Under N.J.S.A. 2C:412c, a person is ‘employed by or associated with an enterprise’ if
he or she has a position or a functional connection with the enterprise that émabdeher to
engage or participate directly or indirectly in the affairs of the ensexp Ball, 141 N.J. at 175.
“[T] he threshold showing of ‘association’ is not difficult to establish: it is satisfiqudnyf that

the defendant was ‘aware of at least the general existence of the enterpdisgetl States v.

Parise 159 F.3d 790, 796 (3d Cit998) (quoting United States v. Eufrg985 F.2d 553, 577 n.

29 (3d Cir. 1991)).
The parties do not dispute this element. This Court finds that the Amended Complaint
sufficiently satisfies this element.
4. Defendants Rarticipated in the Conduct of the Affairs of the Enterprise
“Unlike the federal RICO statute, NJ RICO does not require ‘operation or nrapage
and instead participation is defined as acting ‘purposefully and knowingly iaffidies of the
enterprise in the sense of engagin@ativities that seek to further, assist or help effeettag

goals of the enterprisé.’Szelc v. StangeNo. 084782, 2011U.S. Dist. LEXIS 41827, at *28

29 (D.N.J. Apr. 15, 2011()nternal citation omitted These “activities may include acts tha¢ ar
managerial or supervisory or exercise control and direction overotis, gr over the methods
used to achieve the goals, of the enterpridgall, 141 N.J.at175. However, this is not to say
that participatory conduct or activities are only limited thoseacts that are managerial or
supervisoy. The activitiesalso includs “acts that are below the managerial or supervisory

level, and do not exert control or direction over the affairs of the enterprise, as |tiegaasot,
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directly or indirectly knowingly seeks to carry out, assist, or further the operations of the
enterprise or otherwise seeks to implement or execute managerial or supe®sions.d.
The parties do not dispute this element. This Court finds that the Amended Complaint
sufficiently satisfies this element.
5. Defendants Engaged in a Pattern of Racketeering Activity
The final element requireRlaintiffs to also establisithe existence of a pattern of
racketeering activity. New Jersey RICO defines “racketeering activity” as fatlyeolisted
“crimes under the laws of New Jersey or [] equivalent crimes under the lawsy adtlzar
jurisdiction.” N.J. Stat. Ann§ 2C:41-1. New Jersey RICQidines “a pattern of racketeering
activity” as:
(1) Engaging in at least two incidents of racketeering conduct one of which shall
have occurred after the effective date of this act and the last of which shall
have occurred within 10 years (excluding any period of imprisonment) after a
prior incident of racketeering activity; and
(2) A showing that the incidents of racketeering activity embrace criminal
conduct that has either the same or similar purposes, results, participants or
victims or methods of comne®n or are otherwise interrelated by
distinguishing characteristics and are not isolated incidents.
Id. The primary inquiry in determining whether a pattern of racketeering gcewists is
“relatedness.”Ball, 141 N.J. at 169 Relatedness “calls fahe application of a broad standard
involving the totality of all relevant circumstances, which may include ‘congiriuiid.

Here Plaintiffs allege that Defendants violated the New Jersey Uniform Securiti€s

engaged in Deceptive Practic8@sommitted Theft by Deceptiott,and Falsified Record€. As

° TheNew Jersey Uniform Secuigs Actprovides civil liability against any person who, inter alia
(2) dofers, sells or purchases a security by means of any untrue stateimaaterial fact or any
omission to state a material fact necessary in order to make the statemadetsinlight of the
circumstances under which they are made, not misleadinguytee bot knowing of the untruth or
omission) or
(3) offers, sells or purchases a security by employing any deviemesclor artifice to defraud, or
(4) offers, sells or purchasessecurity by engaging in any act, practice or course of business
which operates or would operate as a fraud or deceit upon any person, or
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Defendants correctly point ouhe alleged predicate acts stem from the same conduct underlying
Plaintiffs’ claims for common law fraud, equitable fraud, and negligent misesgegon.
Defendatsdo not provide any independent arguments as to why the predicate actsstaad)
Defendantsrely on their arguments relating to Plaintiffs’ failure to sufficiently pleadr the
common law claims

This Court finds that Defendants’ previous arguments are not persuasive in defeating t
sufficiency of Plaintiffs’ alleged predicate actSor the same reasons previously articulated with
respect to Plaintiffs’ common law claims, Defendants’ arguments fail. All of Pfai@dmmon
law claims are suiiently pled. Additionally, the Court findhat Plaintiffs plé the predicate

acts in their Amended Complaisafficiently to survive Defendant’s Motion.

(5) engages in the business of advising others, for compensation, ety dor through
publications or writings, as to the value of securities, or as to the ailitssab investing in,
purchasing or selling securities, or who, for compensation and as af @aregular business,
issues or promulgates analysesaports concerning securities.
N.J. Stat. Ann. 89:371.
19 Under the Deceptive Practices Act, “fdrson commits an offengfein the course of business he . . . [akés a
false or misleading written statement for the purpose of promotingalee of securities, or omits information
required by law tde disclosed in written documents relating to securitidsJ.S.A. 2C:217i.
™ Under the Theft by Deception statute:
[a] person is guilty of theft if he purposely obtains property of anothelebgption. A person deceives if
he purposely:
a. Creates or reinforces a false impression, including false impressfoto law, value,
intention or other state of mind, and including, but not limited to, & fatpression that the
person is soliciting or collecting funds for a charitable purpose; befptiet as to a person's
intention to perform a promise shall not be inferred from the fact alvatehie did not
subsequently perform the promise;
b. Prevents another from acquiring information which would affest jhdgment of a
transaction; or
c. Fails to caect a false impression which the deceiver previously created or reinforced, o
which the deceiver knows to be influencing another to whom he stands incéaffid or
confidential relationship.
N.J. Stat. Ann. § 2C:20.
2 Under the Falsifying Record statute, “a person commits a crime of thth fdegree if he falsifies, destroys,
removes, conceals any writing or record, or utters any writing or réconding that it contains a false statement or
information, with purpose to deceive or injure anyonearanceal any wrongdoing.”
N.J. Stat. Ann. § 2C:24 (a).
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6. Defendants Engaged in a New Jersey RICO Conspiracy
New Jersey’s RICO statuteakes it unlawful for any person to conspire to violateany
the statute’prohibited activities provisiorSeeN.J. Stat. Ann§ 2C:412(d). As the New Jersey
Supreme Court has articulated, conspiracy under RICO requires two elements
[A]n agreement to violate RICO and the existence of an enterprise. The
agreement to violate RICO itself has two aspects. One involves the agreement
proper, that is, an agreement to conduct or participate in the conduct or the affairs
of the enterprise. The other involvas agreement to the commission of at least
two predicate acts. If either agreement is lacking, the defendant hasbraiced
the objective of the conspiratije substantive violation of the RICO Altiat is
required for any conspiracy conviction undeissia conspiracy law.
Ball, 141 N.J.at 176. Claims for conspiracy are held to the pleadings standard under Rule 8

rather than the stringent pleading standard under Rule @& e.g.Miller v. P.G. Lewis &

Assoc, No. 0556641, 2007 WL 316446 (D.N.J. Jan. 30, 200Dlaims ofconspiracyand aiding
and abetting in relation ta RICO violation are not subject to the more stringent Rule 9(b)
requirements regardirgeadingsput rather, the general notipéeadingstandad of Rule 8’)

Plaintiffs allege in their Amended Complaint tha€fendants also violated N.J.S.A.
2C:412(d) by conspiring with others, includingut not limited to the other members of the
Goldman Enterprises, to violate N.J.S.A. 2CA&). In furtherance of that conspiracy,
Defendants committed overt acts that include but aredimited to the racketeering activity
alleged abové. (Am. Compl.{547.) Having concluded that Plaintiffs have sufficiently pled the
existence of an enterprised aviable RICO claimthe only element Plaintiffisiust establish is
an agreemertp violate RICO.

Defendants primarily contend that Plaintiffs’ New Jersey Ri€@@spiracyclaim fails
because corpormataffiliates cannot engage in an int@porateconspirgy as a matter of law.

(Defs. Br. 30.) However, in support of this contention, Defendants rely only on case law
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interpreting thdederalRICO statute and not New Jersey’s RICO stati@ee e.g.Dist. 1199P

Health & Welfare Plan v. Janssen, L.Ro. 06-3044 2008 WL 5413105, at *14D.N.J. Dec.

23, 2008)(“The majority of courts within this Circuit agree that a corporation cannot censpir
with its agents and/or employees under § 1962(d) of RICOHEe Court notes thalaintiffs
allegethatDefendand conspired with dthers including, but not limited to the other members of
the Goldman Enterprises.” (Am. Comfl.547.) BecausePlaintiffs have pled their RICO
allegationto include “others” who are not limited to the Goldman Enterprise mentlaigiffs

do notallegemerely anintracorporate conspiracy(SeeAm. Compl.{547.) At this stagethe
Complaint, viewed in its entirety, contains enough allegations to satisfy this ntleme
Accordingly, this Court finds that Plaintiffs have suffidily pled a New Jersey RICO
conspiracy claim.

CONCLUSION

For the reasons set forth above, Defendants’ Mdatddismissis DENIED.

s/Susan D. Wigenton, U.S.D.J.

Cc: Madeline Cox Arleo, U.S.M.J.
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