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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

MARYBETH MORAN, Civil Action No. 12-6591(iLL)

Plaintiff,
OPINION AND ORDER

V.

NORTHWESTESSEXCOMMUNITY
HEALTHCARE NETWORK, INC, et al.

Defendants.
-

_________——________
________________

LINARES, District Judge.

This mattercomesbeforethe Court by way of Plaintiff MarybethMoran’s (“Plaintiff’)’s

motion to remandthis actionto the SuperiorCourt of New Jersey,Law Division, EssexCounty,

pursuantto 28 U.S.C. § 1447. This Court referredPlaintiffs motion to the HonorableMichael

A. Hammer,United StatesMagistrateJudge,pursuantto 28 U.S.C. § 636 (b)(l)(B). Magistrate

JudgeHammerfiled a Reportand Recommendationin connectionwith this motion on January

18, 2013. In his Report and Recommendation,MagistrateJudgeHammerrecommendedthat

Plaintiff’s motion be granted,and that this matterbe remandedto the SuperiorCourt of New

Jersey, Law Division, Essex County. On February 4, 2013, DefendantsNorthwest Essex

CommunityHealthcareNetwork, Inc. (“Northwest”) and ElizabethCallahan(“Callahan”) filed

an objectionto MagistrateJudgeHammer’sReportandRecommendation.

The Court has consideredthe submissionsin supportof and in oppositionto Plaintiffs

motion, and decidesthis matterwithout oral argumentpursuantto Fed. R. Civ. P. 78. For the
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reasons set forth below, the Court adopts Magistrate Judge Hammer’s Report and

Recommendation,grantsPlaintiffs motionto remand,anddirectsthe Clerk of the Court to close

the Court’s file in this matter.

I. BACKGROUND

Plaintiff is employedby Northwestas a specialeducationteacher. (Dkt. No. 1-5,

Compi. ¶J 1, 2.) The crux of Plaintiffs allegationsis that Defendantstook retaliatoryactions

againsther becauseof her union activities, and her disability for depressionand anxiety. (See

generallyDkt. No. 1-5, Compl.)

Plaintiff originally commencedthis litigation in federal court with the filing of a

complainton May 16, 2011. (SeeCiv. No. 11-2802,Dkt. No.1.) This Court allowedPlaintiff to

amendthis complaint twice—once,after granting a motion for a more definite statement,and

anothertime after grantinga motion to dismiss. Plaintiffs secondamendedcomplaintasserted

the following causesof action: (1) a claim underthe Family andMedical LeaveAct, 29 U.S.C.

§ § 2611 et seq.;(2) violation of the ConscientiousEmployeeProtectionAct, N.J.S.A. § § 34:19-1

et seq.; (3) employment discrimination in violation of the New Jersey Law Against

Discrimination,N.J.S.A. § 10:5-1 et seq.;and (4) breachof contract. (Civ. No. 11-2802,Dkt.

No. 22.)

On April 18, 2012, this Court dismissedPlaintiffs FMLA claim pursuantto Fed. R. Civ.

P. 1 2(b)(6), upon finding that Plaintiff had “failed to provide any details that demonstrateher

right to relief under the . . . [FMLA].” (Civ. No. 11-2802, Dkt. No. 27.) Having dismissed

Plaintiffs sole federal claim, this Court declinedto exercisesupplementaljurisdiction over the

remainingNew Jerseystate law claims, and dismissedPlaintiffs secondamendedcomplaint

with prejudice. (Id.)
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Subsequently,Plaintiff filed this action on September14, 2012 in the New Jersey

Superior Court, Law Division, Essex County, alleging only the three state claims she had

previously alleged in the secondamendedcomplaint filed in Civ. No. 11-2802. Defendants

removedthis action to this Court on October 19, 2012, pursuantto 28 U.S.C. § 1447. In their

Notice of Removal,Defendantsclaim that this Court has subjectmatterjurisdiction pursuantto

28 U.S.C. § 1331 becausePlaintiff’s claims ariseunderthe laws of the United States,and are

preemptedby Section301 of the LaborManagementRelationsAct. (Civ. No. 12-6591,Dkt. No.

1 at2-3.)

In hermotion to remand,Plaintiff assertsthat this Court lacks subjectmatterjurisdiction

because(1) “the lawsuit doesnot involve a federalquestion,”and (2) the partiesare not diverse.

(Civ. No. 12-6591 Dkt. No. 3-1 at 2.) In response,Defendantsarguethat this Court hassubject

matterjurisdiction becausePlaintiff’s claims are “completelypreemptedby federal law.” (Civ.

No. 12-6591,Dkt. No.6 at 2.)

In his Report and Recommendation,Magistrate Judge Hammer observedthat “it is

procedurallyimproper” for Defendantsto raise their preemptionargumentnow becausethey

shouldhaveraisedthis argumentin a motion for reconsiderationfollowing this Court’s dismissal

of Plaintiff’s secondamendedcomplaint in Civil Action No. 11-2802. (SeeCiv. No. 12-6591,

Dkt. No. 8 at 5.) MagistrateJudgeHammerfurther observedthat “[t]o allow [D]efendantsto

removethe casewould nullify JudgeLinares’ prior Order, and createsubject-matterjurisdiction

afterJudgeLinaresalreadydeclinedto exercisesupplementaljurisdiction.” (Id.)

Defendantshaveraisedthe following specific objectionsto MagistrateJudgeHammer’s

ReportandRecommendation:(1) that MagistrateJudgeHammerdid not take“into consideration

that Plaintiff’s secondamendedcomplaint[in Civ. No. 11-2802] was dismissedwith prejudice;”
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and (2) MagistrateJudgeHammer’s failure to addressthe merits of Defendants’preemption

argument. (Civ. No. 12-6591,Dkt. No. 9 at 4.)

II. LEGAL STANDARD

When a magistratejudge addressesmotionsthat are considered“dispositive,” suchas a

motion to remand,a magistratejudgewill submit a Reportand Recommendationto the district

court. 28 U.S.C. § 636(b)(1)(A); Fed. R. Civ. p. 72; L. Civ. R. 72.1(a)(2).The district court may

then“accept,rejector modify, in whole or in part, the findings or recommendationsmadeby the

magistrate.Thejudgemay alsoreceivefurtherevidenceor recommitthematterto the magistrate

with instructions.”28 U.S.C. § 636(b)(1)(c);seealso L. Civ. R. 72.1(c)(2). Unlike an Opinion

and Order issuedby a magistratejudge, a Reportand Recommendationdoesnot havethe force

of law unlessand until the district court entersan order acceptingor rejecting it. See United

SteelworkersofAm. v. Ni Zinc Co., Inc., 828 F.2d 1001, 1005 (3d Cir. 1987).

The standardof review of a magistratejudge’s determinationdependsuponwhetherthe

motion is dispositiveor non-dispositive. For dispositivemotions,the district court mustmakea

de novo determinationof thoseportionsof the magistratejudge’sReportto which a litigant has

filed an objection.28 U.S.C. § 636(b)(1)(c); Fed.R. Civ. P. 72(b); L. Civ. R. 72.1(c)(2).

Under28 U.S.C § 1441 and 1446, a partymayremovea civil action from statecourt to

federalcourt if the district court hasoriginal jurisdiction over the action andthe party removing

the actiondoesso within thirty daysafterreceiptof the initial pleading. Removalstatutes“are to

be strictly construedagainstremovalandall doubtsshouldbe resolvedin favorof remand.”Steel

Valley Auth. v. Union Switch andSignalDiv., 809 F.2d 1006, 1010 (3d Cir. 1987). As the party

invoking federal subjectmatterjurisdiction, a removingparty bearsthe burdenof proving that

jurisdictionexists. Samuel-Bassetv. KIA MotorsAm., Inc.., 357 F.3d392, 396 (3d Cir. 2004).

4



III. DISCUSSION

At the outset,the Courtnotesthat Defendantshavefailed to explainhow this Court could

allow them to removePlaintiff’s three stateclaims without overruling its April 18, 2012 Order

declining to exercisejurisdiction over theseclaims. Notably, Defendantshavenot speciJIcally

objectedto the following portionof MagistrateJudgeHammer’sReportandRecommendation:

To allow [D]efendantsto remove the casewould nullify Judge
Linares’ prior Order, and createsubject matterjurisdiction after
Judge Linares already declined to exercise supplemental
jurisdiction.

(SeeCM/ECF No. 8 at 5)1

Furthermore,Defendantshave not cited any legal authority supportingthe proposition

that this Court should overrule its April 18, 2012 Order declining to exercisesupplemental

jurisdiction over Plaintiff’s stateclaims.

To the extentthat Defendantsbelievedthat this Court relied on a flawed legal premisein

dismissingPlaintiff’s secondamendedcomplaintin Civ. No. 11-2802,they shouldhavemoved

for reconsiderationwithin fourteendaysof entryof thatOrder. SeeLocal Civ. R. 7.1(i). That is,

if Defendantsbelieved that this Court should have addressedthe merits of their preemption

argumentwhen it declinedto exercisesupplementaljurisdiction over Plaintiff’s stateclaims in

Civ. No. 11-2802, they should have filed a motion for reconsideration. It is procedurally

improper,however,for Defendantsnow to requestthat this Court effectively overturn its April

18, 2012 Order, and exercisejurisdiction over claims over which it previously declined to

exercisesupplementaljurisdiction.2Accordingly,

UnderLocal Civ. R. 72. l(c)(2), a partyobjectingto a magistratejudge’sfindings, recommendations,or report
“shall specificallyidentify the [objectionable]portions,” andprovide“the basis” for objecting.
2 The Court will not addressthe meritsof Defendants’preemptionargument,as thatdefenseis moreappropriately
raisedin statecourt.
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IT IS on thisXdayof February,2013

ORDEREDthat MagistrateJudgeHammer’sReportandRecommendationis adoptedin
its entirety; andit is further

ORDERED that this action is remandedto the Superior Court of New Jersey,Law
Division, EssexCounty;andit is further

ORDEREDthat theClerk of the Court shall closetheCourt’s file in this matter.

U.S. DISTRICT JUDGE
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