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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

TOWAKI KOMATSU,

) Civil Action No. 12-07088
Plaintiff, )

) OPINION
v. )

)
NYP HOLDINGS, INC. andTHE NEW )
YORK POST,INC., )

)
Defendants. )

L1NARES,District Judge.

This mattercomesbeforethe Courtby way of NYP Holdings, Inc. andTheNew York

Post, Inc.’s (collectively “Defendants”)motion to dismissthe Complaintfor lack of subject

matterjurisdiction and/orfailure to statea claim uponwhich relief canbe granted. DocketEntry

No. 4. The Courthasconsideredthe submissionsmadein supportof andin oppositionto the

instantmotion anddecidesthis matterwithout oral argumentpursuantto Rule 78 of the Federal

Rulesof Civil Procedure.For the reasonsthat follow, Defendants’motionto dismissis granted.

I. BACKGROUND’

Plaintiff is an information technologyandservicesprofessional.Compl. at 2. In

November2011,Plaintiff wasinterviewedby theNew York Postin connectionwith its Occupy

Wall Streetprotestcoverage.Defs. Br. at 1. Plaintiff allegesthatDefendantssubsequently

publisheda print article andvideo interview that erroneouslycharacterizedthedurationof

For purposesof the currentmotions,the Courtacceptsastrue eachof the factssetforth in
Plaintiff’s complaint. SeePhillips v. CountyofAllegheny,515 F.3d224, 234 (3d Cir. 2008).
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Plaintiffs unemploymentand“the typesof firms [he] was interestedin working for.” Compi. at

1. Plaintiff contactedtheNew York Postin NovemberandDecember2011 to inform them

aboutthe factual inaccuraciesin thesestoriesandrequesta retraction,but he allegesthat this

requestwasdenied. Compl. at 2.

Plaintiff claimsthat thesestories“may havecausedpeoplethatmayhavegranted

[Plaintiff] ajob interview or otherwisechosento havehired [him] for ajob in the I.T. field to not

do so becauseof how theNew York Post,Inc. falselycharacterized[his] lengthof

unemployment.”Compi. at 2. On November15, 2012,Plaintiff, proceedingproSe,broughtthe

presentactionagainstDefendantsseeking$5,000,0002in damagesfor libel andslanderin

violation of N.J.S.A.2A:15-63. SeeCivil CoverSheetat 1.

1!. LEGAL STANDARDS

A. FederalRule of Civil Procedure12(b)(1)

On a motionto dismisspursuantto Fed.R. Civ. P. 12(b)(1), courtsmustdismissa

complaintif it lackssubjectmatterjurisdiction to heara claim. Fed.R. Civ. P. 12(b)(1).

Standingis ajurisdictionalmatterandthus“a motionto dismissfor wantof standingis also

properlybroughtpursuantto Rule 12(b)(1).” Ballentinev. US.,No. 1999-130,2006U.S. Dist.

LEXIS 96631,*3 (D.V.I. Sept.21, 2006) (adoptedbyBallentinev. US., 486 F.3d806, 810 (3d

Cir. 2007)). UnderRule 1 2(b)(1), courtsmustacceptas true all materialallegationssetforth in

the complaint,andmustconstruethosefactsin favor of thenonmovingparty. Id. Motions to

dismissunderRule 12(b)(l) maybetreatedas eithera “facial or factualchallengeto the court’s

subjectmatterjurisdiction.” GouldElectronics,Inc. v. US., 220 F.3d 169, 176 (3d Cir. 2000).

Undera facial attack,the movantchallengesthe legal sufficiencyof theclaim andthe court

2 Plaintiff subsequentlyrequestedthat the“amountbeingsoughtin damagesin th[e] lawsuit [be]
increasedfrom $5,000,000to $30,000,000.”DocketEntry No. 9.
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considersonly “the allegationsof the complaintanddocumentsreferencedthereinandattached

theretoin the light mostfavorableto theplaintiff.” Id. In reviewinga factualattack,however,

the challengeis to the actualallegedjurisdictional facts. Thus,in that instancecourtsare free to

considerevidenceoutsideof thepleadings. Id. Finally, oncea 12(b)(l) challengeis raised,the

burdenshifis to theplaintiff to demonstratetheexistenceof subjectmatterjurisdiction. See

McCannv. NewmanIrrevocableTrust, 458 F.3d281, 286 (3d Cir. 2006).

B. FederalRule of Civil Procedure12(b)(6)

On a motionto dismisspursuantto Fed.R. Civ. P. 12(b)(6), “courts arerequiredto

acceptall well-pleadedallegationsin thecomplaintas true andto drawall reasonableinferences

in favor of thenon-movingparty.” Phillips, 515 F.3dat 231 (citing In re RockefellerCtr. Props.

Secs.Litig., 311 F.3d 198, 215-16(3d Cir. 2002)). But, “[fjactual allegationsmustbe enoughto

raisea right to reliefabovethe speculativelevel.” Bell Ati. Corp. v. Twombly, 550 U.S. 544, 555

(2007). Courtsarenot requiredto creditbaldassertionsor legal conclusionsdrapedin the guise

of factualallegations.SeeIn re Burlington CoatFactoiySec.Litig., 114 F.3d 1410, 1429 (3d

Cir. 1997). “A pleadingthatoffers ‘labels andconclusions’or a ‘formulaic recitationof the

elementsof a causeof actionwill not do.” Ashcrofl V. Iqbal, 556 U.S. 662, 678 (2009)(quoting

Twombly, 550 U.S. at 555). Thus,a complaintwill survivea motionto dismissif it contains

“sufficient factualmatter” to “statea claim to relief that is plausibleon its face.” Iqbal, 556U.S.

at 678 (quotingTwombly, 550U.S. at 570). “A claim hasfacial plausibility whenthepleaded

factualcontentallows thecourt to drawthereasonableinferencethat thedefendantis liable for

themisconductalleged.” Id.

III. DISCUSSION
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Defendantsmoveto dismissPlaintiffs complaintalleging“lack of subjectmatter

jurisdiction” and“failure to statea claim” uponwhich relief canbegranted. Defs. Br. at 1.

Plaintiff broughta statelaw claim againstDefendantsfor slanderandlibel andclaimed

“diversity” asthe Court’s basisof subjectmatterjurisdictionover the purely statelaw claim. See

Civil CoverSheetat 1. Defendantsarguethat there“is plainly no diversityjurisdiction in this

case.” Defs. Br. at 3. TheCourt agrees.

Under28 U.S.C. § 1332(a)(l),federalcourtshaveoriginaljurisdictionovercivil actions

in which thematterin controversyexceeds$75,000andthereis completediversityof

citizenship. SeeWisconsinDept. Corr. v. Schacht,524 U.S. 381, 389 (1998). “The party

assertingdiversityjurisdictionbearstheburdenof proof. A partygenerallymeetsthis burdenby

provingdiversityof citizenshipby a preponderanceof the evidence.” McCann,458 F.3d at 286

(citationsomitted).

Here,Plaintiff allegesan amountin controversythat “exceeds$75,000.” SeeCivil Cover

Sheetat 1. Plaintiff doesnot, however,meethis burdenof establishingcompletediversity. See

McCann,458 F.3dat 286. The evidencebeforethis Court showsthatPlaintiff was a citizen of

New York at thetime the complaintwas filed. SeeGrupoDatafluxv. Atlas GlobalGroup,L.P,,

541 U.S. 567, 570 (2004) (statingthat “the citizenshipof thepartiesis to be determinedwith

referenceto the factsastheyexistedat the time of filing”); seealsoSwigerv. AlleghenyEnergy,

Inc., 540 F.3d 179, 182 (3d Cir. 2008)(statingthat “[a] naturalpersonis deemedto be a citizen

of thestatewheresheis domiciled.”). Plaintiff lists New York ashis homeaddressand

acknowledgesthathe“residedwithin [] New York Stateat the time this lawsuit’s filing.”3See

Plaintiff arguesthat the “true measureof diversityof citizenshipactuallyexistedat thetime of
filing becausethough[he] residedwithin theNew York Stateat the time of this lawsuit’s filing,
the defendant’sdefamatory,willflui, andnegligentbusinesspracticesthat arethe focusof this
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Compi. at 1; seealsoPls. Br. at 1. Defendant,NYP Holdings,Inc.,4wasalsoa New York

citizen at the time the complaintwas filed. See28 U.S.C. § 1332(c)(l). A corporationis a

citizen of every“Stateor foreign statewhereit hasits principalplaceof business,”andNYP

Holdings, Inc.’s principal placeofbusinessis in New York. See28 U.S.C. § 1332(c)(1);see

alsoDefs. Br. at 2 (statingthat “NYP Holdings, Inc. is incorporatedin Delawareandhasits

principal placeofbusinessat 1211 Avenueof theAmericas,New York, New York, 10036.”).

Accordingly, the factsbeforethe Court clearly showa lack of completediversity, andPlaintiff’s

complaintmustbedismissedfor lack of subjectmatterjurisdiction.5SeeWisconsinDept. Corr.,

524 U.S. at 389.

IV. CONCLUSION

For thereasonsset forth above,the CourtgrantsDefendants’Motion to Dismissand

dismissesthe instantactionfor lack of subjectmatterjurisdiction. SeeQuakerStateDyeing&

FinishingCo. V. ITT TerryphoneCorp., 461 F.2d 1140, 1145 (3d Cir. 1972) (statingthat

“dismissalfor lack ofjurisdiction” is properwhere“no completediversityexistsbetweenthe

parties”).

lawsuit crossedstateandinternationallines.” P1. Br. at 1. Plaintiff enclosesa legal article that
healleges“clearly suggest[s]that the defendantcanbesuedwithin New Jerseyon this basis.”
P1. Br. at 1. TheenclosedarticlediscussedInternationalShoeCo. v. Washington,326U.S. 310
(1945)andpersonaljurisdictionat length. P1. Br. at 3. Plaintiff conflatespersonaljurisdiction
with subjectmatterjurisdiction,the subjectat issuein Defendants’motionto dismiss. SeeP1. Br.
at 3 (discussing“jurisdiction over thepersonof thedefendantby the court” not jurisdictionover
the subjectmatterof theunderlyinglawsuit) (emphasisadded). Accordingly, Plaintiff’s
argumentfails.

arguethat“The New York Post,Inc. doesnot exist andthereforehasno
citizenship.” Defs. Br. at 3. The Court agrees.See28 U.S.C. § 1332(c)(1).

In light of this conclusion,theCourtneednot addressDefendants’argumentthat this “action
mustbe dismissedbecausetheComplaintfails to statea claim uponwhich relief canbe
granted.” Defs. Br. at 5.
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JLLinares

DATED: February

OnitedStatesDistrict Judge
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