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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

GOVERNMENT EMPLOYEES :
INSURANCE CO,, et a). : Civil Action No. 12-7281 (SRC)

Plaintiffs,
OPINION
V.

MLS MEDICAL GROUP LLC et al.,

Defendans.

CHESL ER, District Judge

This matter comes before the Court upon the mdiied by Defendand MLS Medical
Group LLC and Mark L. éhwartz D.O.(“collectively “Defendant or “MLS”) to dismiss the
Amended Complaint pursuant to Federal Rules of Civil Procedure 12(b)(1) @)(6).2
Plaintiffs Government Employees Insurance Co., GEICO IndemnityGEdCO General
Insurance Company and GEICCasualy Co. (collectively, “Plaintiff or “GEICQO") have
opposed the motion. The Court has considered the papers filed by thegatpesceeds to
rule on the motion without oral argument, pursuant to Federal Rule of Civil Procedure 78. For
the reasons expressidlow, the Court grants Defendant®tionbut gives Plaintifleave to re

plead certain claims
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|. BACKGROUND

GEICOunderwrites automobile insurance policies in New Jersey. Pursustatdo
statute, those policiggovide benefits for personal injuries sustained in an accident involving the
covered automobilegegardless of whether the driver was at fault for the accident. This coverage
in auto insurance is known as personal injury mtode, commonly abbreviated &IP.” In
connection with receivingreatment for injuriesnsureds may assign their right to PIP benefits
to medical providers. Defendant MLS is one such provider, which, accordingAméreded
Complaint, has submitted and received payment on PIP claims for treatment reod&G®©
insureds.Defendant Schwartis adoctor who owns MLS antleats patients in the practice.
According to the Amended Complaint, MLS does not market its seta¢he general public or
maintan a fixed location for its practice. Rather, it alleges, MLS is a “transienidard that
operates from the offices of a network of healthcare providers who speaidiizating patients
with no-fault automobile accident insurance and refer those patients to MLS.

This action arises out 0BEICO’s allegations thatumerous pendingnd alreadypaid
PIP claims made bMLS to GEICOare fraudulent GEICO alleges thaVILS obtains patients,
includingGEICO-insured individuals, by payintpereferringhealthcare providedsckbacks
disguised ateasing fees for MLS to use the office space and/or personnel of theniggferri
provider. Then, GICO further alleges, MLS conduds initial examination of these GEICO
insured patients and order phony or nessidectrodiagnostic tests, despite playing “no genuine
role in the treatment or care of the Insureds.” (Am. Compl. § 27.) According tortbed&d
Complaint, pursuant to benefits assignments executed by the patient-insur&dsu it |P

claims to GEICO for treatment and tests that were either not medically urargaassot



actually administered at all. It alleges that MLS collects payfnemt GEICObased on
misrepresentations made mainly through billing forms, known as HCFA-1500 formbkidh
MLS charges GEIC@sing medical billing codes, known as “CPT codes,” which correspond to
diagnoses, services and tests thptesenting patiestcondition did not warrantGEICO refers
to this scheme in the Amended Complaint as MLS’s fraudulent treatment and billiagabrot

The Amended Complaint alleges that GEICO has been defrauded out of $3450P0 in
benefits paid to MLS as a result of the fraudulent treatment and billing protbsekekk to

disgorge these amounts under various legal theoriedieff violation of the New Jersey

Insurance Fraud Prevention Act, N.J.S.A. 17:33A&tXkeq.; violation of the federal Racketeering
Influenced Corrupt Organizations statute (“RICQO”), 18 U.S.C. § 1962(c); common laavefral
unjust enrichment GEICO also asserts a claim pursuant to the Declaratory Judgmer28 Act,
U.S.C. § 2201, asking this Court to decldratover $1 million in pendinglaimswhich have
beensubmitted to GEICO by MLS are fraudulent and thus not payable to MlaBso coss-
moves for an order staying all pending PIP arbitrations between GEICO aBavkile the
declaratory judgment claim proceeds.

MLS movesto dismiss the Amended Complaint in its entirety pursuant to Federal Rules
of Civil Procedure 12(b)(1) and 12(b)(6lk argues that the Court lacks subject matter
jurisdiction over the claim for declaratory relief because it concerns P&itsesiaims that are
currently the subject of pending arbitration proceedings. It further argudbeh@mainder of
the clams must be dismissed for failurerteet the pleading standards of Federal Rules of Civil

Procedure 8(a) and 9(b), the heightened requiremeiitaple to fraud claims.



. DiscussioN

A. Legal Standards

MLS moves to dismiss, in part, pursuant to Rule 12(b)(1), which provides that an action
must be dismissed when the Court lacks subject matter jurisdidleey maintain that the
declaratory judgmerdiaim fails to present a justiciablease or controversy.Article Il of the
Constitution limits federal court jurisdiction to “Cases” and “Controversigdéie case or
controversy requirement must be met regardless of the type of relief smegiding

declaratory relief.’ Armstrong World Indus., Inc. v. Adam361 F.2d 405, 410 (3d Cir.1992)

(citation omitted).

Defendantalso moves to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6),
which governs dismissal for failure to state a claim upon which relief can be dyrahte
complaint will survive a motin under Rule 12(b)(6) only if it states “sufficient factual
allegations, accepted as true, to ‘state a claim for télfis plausible on its face.”’Ashcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quotiBegll Atlantic v. Twombly 550 U.S. 544, 570 (2G0).

“A claim has facial plausibility when the plaintiff pleads factual content that allogvsourt to
draw the reasonable inference that the defendant is liable for the misconduct’altedeiting

Twombly, 550 U.S. at 556.) Following Igbal afidrombly, the Third Circuit has held that, to

prevent dismissal of a claim, the complaint must show, through the facts allegide that

plaintiff is entitled to relief.Fowler v. UPMC Shadyside, 578 F.3d 203, 211 (3d Cir. 2008

Court must accept all &ctual allegations as true, construe the complaint in the light most
favorable to the plaintiff, and then determine whether a reasonable inferenbe uhayvn that

the defendant is liable for the alleged miscondugtigueta v. U.S. Immigration and Custs




Enforcement643 F.3d 60, 74 (3d Cir. 2012)/hile the Court must accept all factual allegations
as true, it need not accept a “legal conclusion couched as a factual allegatiaka Bar
McGreevey 481 F.3d 187, 195 (3d Cir. 2007); Fowler, 578 F.3d at 218€el alsdgbal, 556

U.S. at 679 (“While legal conclusions can provide the framework of a complaint, thepenust
supported by factual allegations.*T.hreadbare recitals of the elements of a cause of action,
supported bynere conclusory statementg]l not suffice” Igbal, 556 U.S. at 678In a Rule
12(b)(6) motion, the Court is limited in its review to a few basic documents: the complai
exhibits attached to the complaint, matters of public record, and undisputedly authentic

documents if the complainant's claims aasdd upon those documerg@eePension Benefit

Guar. Corp. v. White Consol. Indus., 998 F.2d 1192, 1196 (3d Cir.1993).

Theclaims in the Amended Complaint are predicated mgations of fraudulent conduct.
A claim sounding in fraudhust meet the heightened pleading requirement of Feldalalof
Civil Procedure 9(b) Rule 9(b) states: “In alleging fraud or mistake, a party must state with
particularity the circumstances a&tituting fraud or mistake.” As interpreted and applied by the
Third Circuit, Rule 9(b) requires “plaintiffs to plead ‘the who, what, when, where, andthew

first paragraph of any newspaper story.” “ In re Advanta Corp. Sec. Litig.,.B8®BE5, 534 (3d

Cir.1999) (quoting DiLeo v. Ernst & Young, 901 F.2d 624, 627 (7th Cir.1988@also

Frederico v. Home Depot, 507 F.3d 188, 200 (3d Cir.2007) (holding that Rule 9(b) requires a

party alleging fraud to state the circumstances of the alleged fraudsuffttient particularity

to place the defendant on notice of the ‘precise misadmwiith which [it] is charged?).



B. Declaratory Judgment Claim

Plaintiff seels a declaration that MLS has no right to recover thebBitefits it seeks in
countless pending @ims submitted to GEICOGEICO alleges thatthese claims are based on
fraudulent bills generated by the kickback scheme and/or by medically unngdesstanent,
which GEICOasserts are expenses that it is ndigaked to cover under its applicable
automobile insurance policy and under the goveriew Jersey PIP statute. GEI@{30
argues thaMLS has no right to a recovery of medical expense benefits under the PIP statute
because the entire relationship between patmstreds and MLS is founded on the alleged
kickback schemeral therefore, according to GEIC@e benefits assignments made by the
patientinsureds in favor of MLS are invalid. Defendangues that the disputes over these
pending PIP benefits claims must be decided through the statutorily mandatedi@nljrocess
and that, therefore, they present no justiciable case or controversy. Put dyffdies
contends that the Declaratory Judgment Act cannot empower this Court to entdisgiriea
which it lacks authority to decide.

The Declaratory Judgment Act provides that a Court “may declare the right$hend
legal relations of any interested party seeking such declaration, whetlotifantimer relief is or
could be sought.” 28 U.S.C. § 2201 (a)he statute creates a remedy only; it does not create a
basis of jurisdiction, and does not authorize the rendering of advisory opinions.” Cutaiar v.
Marshall 590 F.2d 523, 527 (3d Cir.1979). The difference between an abstract question and a
‘controversy’ contemplated by the Declaratory Judgment Act is necesseribf degree and
the question in each case is “whether the facts alleged, under all the ciraasnsslow that

there is a substantial controversy, between parties having advgakmterests, of sufficient



immediacy any reality to warrant the issuance of a declaratory judgr@itén v. Zvickler,

394 U.S. 103, 108 (1969) (quoting Maryland Cas. Co. v. Pacific Coal & Oil Co., 312 U.S. 270,

273 (1941)).
Defendant argument that this Court lacks subject mattesgidtion over GEICG
declaratory judgment claim relies on the New Jersey statute governingtheion of PIP
claim disputes. It provides that
Any dispute regarding the recovery of medical expengseftie or other
benefits provided under personal injury protection coverage . . . arising out
of the operation, ownership, maintenance or use of an automobile may be
submitted to dispute resolution on the initiative of any party to the dispute,
as hereindér provided.
N.J.S.A. 39:6A5.1. MLS argues that it is entitled to submit to arbitration disputes over the
“pending fraudulent billing” underlying the declaratory judgment cl&®ICO does not contest
that arbitration proceedings concerning the partisputes over PIP benefits have been
initiated Rather, itin fact requests that this Court stay those proceedings so that the parties’

rights on the pending PIP claims can be adjudicated in this action “on a wholesale(BaSr.

at 45.) Relyingon the decision issued by the New Jersey Law Divisigklgtate Insurance

Company v. LopezGEICOargues that the scope of the fraud committed by MLS with regard to

the pending claims is so fagaching that individually arbitrating its disclain@rdenal of
coverage based on this fraud would be unmanageable and risk inconsistent results.

GEICOs argument based on efficiency and judicial economy, however, runs counter to
the PIP arbitration statute and the decisional authority interpreting it. Theegiadvides that,
where either party elects arbitration, “any dispute” concermpaynentPIP benefit§or medical

must be submitted to binding arbitratioBeeN.J.S.A. 39:6A-5.1see alsd&tate Farm Mutual




Auto. Ins. Co. v. Molino, 289 N.J. Super. 406, 410 (App. Div. 1996) (noting that the word

“dispute” in the statute is unqualifiedThe statute which governs resolution of PIP matters
further provides a definition of “disputes involving medical expenses benefieeN.J.S.A.
39:6A:5.1(c). The term encompasses, without limitation, a host of matters concewengge,
including,expresslymany of the defenses to coveragised by GEICOn this action. © cite a
few, the statute lists: “whether the disputed medical treatmastactually performed;” the
necessity or appropriateness of consultations by other health care providersyhather the
treatment performed is reasonable, necessary, and compatible with the protnadedgt Id.
New Jersey courts have held thad language of the statute mandating PIP arbitration must be
“read as broadly as the words themselves indicate, that statutory arbitn@@uthorized to
determine both factual and legal issues, and that coverage issues are to bebgdbieled
arbitraor in the same manner as issues dealing with the extent of injury and the amount of

recovery.” State Farm Ins. Co. v. Sabato, 337 N.J. Super. 393, 396-97 (App. Div. 2001) (citing

Molino, 289 N.J. Supeat410). The Appellate Division, iBabatg held that threshold issues of
whether coverage exists, including an insurer’s fraud-based defenses, mgsivszina the
mandatory arbitration proceedindd. The Sabat@ourtstressed the statutory directive to
arbitrate PIP disputes and repeated its precaution, made in Molino, that courts should not
countenance end-runs around the statutory scheme: “Carriers should not be empowered to avoid
arbitration simply by characterizi®P disputes as questions of ‘entitlement’ or ‘coverage’ and
then seeking judicial resolution of those issudd.”at 397.

In so holding, th&abatacourt expressly made note of the Law Division’s decision in

Lopez, on which GEICQ@elies in an attempb stay arbitration and proceed with its ldeatory



judgment action.Lopezinvolved a declaratory judgment action in which an automobile insurer
contended that it was not obligated to pay PIP benefits on numerous claims involving various
insureds and accidertgcause the car accidents had been staged and the policies were therefore
void for fraud._Lopez, 311 N.J. Super. at 662-63. The Law Division granted the insurer’'s motion
to stay trials and arbitration proceedings concerthiegarious individual PIP claims, reasoning
that, despite the breadth of the statutory PIP arbitration provisiensassive and

conspiratorial nature of the fraud allegedly perpetrated by insureds and psavetgrbeyond

the question of fraud as it related to the occurrence of an underlying acddleait671-72.The
Lopezcourt'sholding that all matters arising out of thranyallegedly staged accidents should

be decided in one legal action was based on “judicial economy, uniformity in result, and the
principles of the entire controversy doctringne same principles that GEIG@vokes in this

case. However, the Sabatecision, $sued by the Appellate Division, clearly rejectegpez It

not only distinguished the “massive insurance fraud ring” at issue in Lopez, ub#dsl that to

the extenMolino andLopezwere inconsistent, the appellate decisioMwiino must control.

Sabato 337 N.J. Super. at 397.

Although Defendanérgues that the Court lacks subject matter jurisdiction over the
declaratory jdgment claim, idoesin factconcede that there is a dispute between MLS and
GEICO. The Court cannot conclude that the claim fails for failure to present a case or
controversy.Ratherthan a yrisdictional issue, Defendant’s position that the dispute must be
submitted to arbitratiowould appear to raise an argument that the declaratory judgment claim
fails to plead a claim upon which this Court may grant relief. In any event, theauef

whether the Court dismisses the claim under Rule 12(b)@2(b)(6) is largely academic. Even



assuming theeis a basis fosubject matter jurisdictioaver the declaratory judgment claithe
Court will, in its discretiondecline to exercisés power tcadjudicate thelaim fora declaratory
judgment under 28 U.S.C. § 2201. The Supreme Court has noted that “district courts possess
discretion in determining whether and when to entertain an action under the Declaratory
Judgment Act, even when the suit otherwise satisfies subject matter jurisdieteEgusites.”

Wilton v. Seven Falls Co., 515 U.S. 277, 289 (1995).

Based on the PIP arbitration statute and the New Jersey Appellate Diggmmsions in

Molino andSabatothe Court concludes that it would be inappropriate to entertain the

declaratory jdgmaent claim brought bYGEICO. Based on the facts alleged, the Court concludes
that Defendant has the statutory right to compel arbitration of disputegmoigcentitiement to
PIP benefits._Molin@xpressly held that to the extent there is any ambiguity what constitutes a
“dispute” subject to the arbitration provision, the term must be construed libemhgarinonize
the arbitration provision with our firm policy favoring prompt and efficient reswh of PIP
disputes without resort to the judiciabsess.” Molino, 298 N.J. Super. at 410.

The claim, though couched in the language of the Declaratory Judgment Actpat bott

requests that this Court disrupt the statutory scheme created by the Ngwetpststure

! The Court acknowledges that it bases its conclusion that Geico’s pernBidisputes are subject to tsiatuory
arbitration process on decisions issued by the state’s appellate cgpiallyy, when this Court must decide a claim
involving matters oktate law, it must “apply state law as interpreted by the state’s highesin an effort to

predict how that court would decide the precise legal issue” before the Gauds v. Willingboro Twp., 90 F.3d
720, 725 (3d Cir. 1996). The parties’ brigfiand the Court’s own research, however, revealed no decision by the
New Jersey Supreme Court addressing the precise issue before thigHaoist whethenumerous?IP claims
disputed on the basis of the same alleged fraudulent scheme may be elaligsigle of the statutory arbitration
procedure. The Third Circuit has directed that “[ijn the absence ofrgqrédeom the state’s highest court, we are to
consider decisions of the state’s intermediate appellate courts formssistgpredicting howhie state’s highest

court would rule.”1d. Indeed, thdJnited StateSupreme Court has held that “jvgre an intermediate appellate
state court rests its considered judgment upon the rule of law whichatinces, that is a datum for ascertaining
state &w which is not to be disregarded by a federal court unless it is convinctddnypersuasive data that the
highest court of the state would decide otherwid&/ést v. Am. Tel. & Té Co, 311 U.S. 223, 237 (1940). The
New Jersey Appellate Division’s disions inMolino andSabatgrovide a strong indication that the state’s
Supreme Court would hold that the PIP statute compels arbitration ofRh&diths at issue in Geico’s declaratory
judgment action.

10



mandating that disputes regardinginis for PIP benefits be decided in arbitratibhe statutory
provision governing PIP disputes is part of New Jersey’s Automobile InsurancBR&hgtion
Act, N.J.S.A. 39:6A-1 to -35, whose purpaséto establish an informal system of settling tort
claims arising out of automobile accidents in an diprus and least costly mannand to ease
the burdens and congestion of the State’s c6uNs].S.A. 39:6A-24. In enacting it, the state
legislature declarei to be “comprehensive legislation designed to preserve tli@utiossystem
while at the same time reducing unnecessary costs which drive premiums’higldeg.A.
39:6A-1.1. One factor the legislatuexpressly identified as contributing to higher costs, and
which the legislation sought eddress, was fraud on the automobile insurance systaettier
in the form of inappropriate medical treatments, inflated claims, staged dsci@ésification of
records, or in any other form . . . Id. In this Court’s view, dclining to entertain alaim

arising under federal lathat would interfere with thistatestatutory scheme is the prudent

course.Cf. Burford v. Sun Qil Co., 319 U.S. 315 (1943) (holding that a federal court should

abstain from exercising jurisdiction over a case wherevdles state law issues and the state
has created a complex regulatory scheme that will be disrupted by federattionrlLac

D’Amiante du Quebec v. Am. Home Assurance,@64 F.2d 1033, 1043 (3d Cir. 1988R¢’

read in subsequent casBsrford stards for the proposition that where a state creates a complex
regulatory scheme, supervised by the state courts and central to stattsntdrstention will be
appropriate if federal jurisdiction deals primarily with state law issuesvéhdisrupt a sate's

efforts 1o establish a coherent policy with respect to a matter of substantial poidiern.”

(quoting_Colorado River Water Conservation DistUnited States424 U.S. 800, 814 (1976)).

11



Moreover, by lumping an unknown number of PIP disputes together into one declaratory
judgment claimGEICO asks this Court to make blanket determinations atlaut-specific
guestions, including, to name a few, thedical necessity of treatment, whettier treatment
was properly billed according to the appropriate CPT code and whether thestrdalied to
GEICOwas actually rendered at all. These grounds for denying coverage are enuinethted
governing statute as falling within the purview ofdaspute involvindPIP] medical expense
benefits” and thuarewithin the power of the arbitrator to decidé&EICOargues that the
statutoryschemeamnay be set aside in situations in which the same fomseéd defenses will be
raised to a multitude of PI€taims, which it contends are related through a common nucleus of
wrongdoing on the part of the claimamtpart froma lack of binding authority to support this
position, the problem witEICOs argument is that the New Jersey statute governing PIP
bendits disputes and the New Jersey Appellate Division’s cases interptietingtatute point to
the opposite conclusion.

Heeding the PIP statute and governing caselaw, this Courtrwiil discretiondecline
to entertairGEICOs claim for a declaratory judgment tHdt_S is not entitled to payment on its

pending PIP claims. The First Count of the Amended Contplailnaccordingly be dismissed.

2 GEICO also argues that the declaratory judgment claim may proceed becausaddstanding to compel
arbitration This argument, howeves based on a flawed understanding of the source of MLS's rights. dkegor

to the Amended Complaint, MLS claims PIP benefits from GEICO pursoassynments executed by its GEIEO
insured patients. GEICO argues that the assignments are invalid becawse thigtained by MLS by paying

illegal kickbacks to the referring providers in exchange for referrais.reasons that will be discussed below, the
allegations concerning kickbacks are conclusory at best. Moreover, whilendreded Complaint may aver that
MLS billed GEICO for treatment that either did not occur or was unsapgshis alleged fraud on GEICO does not
call into question the validitgf the agreement between a patient and MLS assigning policy PIPtbetefieed,
nothing in the Amended Complaint plausibly states that the assigfmoenivhich MLS derives its right to act as
the PIP claimant, that is, stand in the shoes ofBECO-insured patient, is a legal nullity.

12



C. Insurance Fraud Prevention Act

In the Second Count of the Amended Compldai)COasserts a claim pursuant to New
Jersey’s Insurance Fraud Prevention Act (“IFP#&’yecover PIP benefits it has already paid to
MLS, alleging thatLS obtained the benefits through submission to GEICOf claim forms
and treatment reports whichrtained misrepresentations about the services perfortr€d
prohibits the presentation of “any written or oral statement as part of, or in in sapport
opposition to, a claim for payment or other benefit pursuant to an insurance policy . . .gknowin
that the statement contains any false or misleading information concergifagtar thing
material to the claim."N.J.S.A. 17:33A-4a(1). The statute authorizes an insurance company to
bring a private cause of action “in any court of competent jigtisd” to seek compensation for
such fraud, including recovery of attorneys’ fees and, where the defendant hgedeinga
pattern of IFPA violationdreble damage{.J.S.A.17:33A-7a & b.

Defendanimovesto dismiss the clen on two grounds. Firstt argues that the claim
amounts to an attempt to-ligdgate issues that were or could have been raised in PIP arbitration
andis thereforebarred by the doctrine of collateral estopf@dcond, iarguesthat the claim
impermissibly lumps together all PIP claims paid pursuant to a final arbitratiod awer the
past four years and challenges them alln@ssebased on broad and unspecified allegations of
the PIP claims’ fraudulent nature due to thegatékickback scheme, Defendant
misrepresentations regarding treatment rendered and/or the medical pedessih treatment.

At this stage of the litigation, and on the record presented, the Court cannot conclude that
Defendant has met itsurden of stablishing the affirmative defense of collateral estoppel, as to

the IFPA claim or any other claim for relief predicated on the alrpadtyPIP benefits.For

13



collateral estoppel, or issue preclusion, to apply, four requirements must be rtret:i{#tical
issue was previously adjudicated; (2) the issue was actually litigajate(Brevious

determination was necessary to the decision; and (4) the party being precludesHitigating

the issue was fully represented in the prior actibgan Algander Cosmetics, Inc. v. L’Oreal

USA, Inc, 458 F.3d 244, 249 (3d Cir. 2006). To establish that collateral estoppel bars any claim

asserted bsEICOin this lawsuit, Defendant would, at a minimum, have to present evidence
that the fraud issues on whiclE(® O bases its claims were actually considered and decided in
theunderlying PIP arbitration. Defendant cedel, as itmust, that a finding that any claim for
relief is barred under a preclusionary doctrine requires “documentary praothasé claims

that have been subject to a final determination.” (Def. Reply Br. at 9.) Ondbrd rand based
solely on the Amended Complaint, the Court cannot determine what portion of the $345,000 in
paid PIP benefits is predicated upon arbitration awards. it cletermine, ithose instances

in which the PIP claim submitted @EICO by MLS was disputed and arbitratédatthe
arbitrator’s decision was based on an actual finding concerning the atiegbdck scheme,
billing practices, medical necessitytodatment or any of the other issues raisatieiFPA

claim and other claims for recovery of allegedly fraudulent PIP benefits cfaifinese
determinations clearly call for a faicttensive review of the arbitration record on a claim by
claim basisand Defendant simply has not presented evigence that would carry itsirden of

establishing that the IPFA, or other fraud claims pled in the Amended Complaiip&reed.

% To the extent Defendaatguel the IFPA claim is barred because the matters underlying the claim could have been
raised byGEICQOin the arbitration proceedings, Defendauatuld appear to be asserting the doctrine of claim
preclusion, or res judicatdJnlike issue preclusion, which requires that an issue have been actigdtgd and

decided in a previous proceeding, claim preclusion “bars not only claahsére brought in a previous action, but
also claimghat could have been brought.” In re Mullarkég6 F.3d 215, 225 (3d Cir. 2008)gain, Defendant

makes no demonstration that the IFPA challenge could have bésadra arbitration. The Court notes that the

statute creating the caugkaction proviles that it be brought in a “court of competent jurisdictibhJ.S.A.

17:33A-7a. This provision indicates that an IFPA claim cannot be raised in arbitréBieeNationwide Fire Ins.

Co. v. Fiouris 395 N.J. Super. 156, 161 (App. Div. 2007).

14




The Court does find, however, that IR A claim must be dismissed for failurerteeet
even the basic pleading requirement of Rule 8(a), much less the heightened sizpldzaiole
to fraud claims. The Amended Complaint asserts, in the broadest terms, thaaM\ziBlated
IFPA becausall claimssubmitted and paid since 2008, when MLS began to engage in the
schemeGEICOlabels the fraudulent billing protocalte based on misrepresentations in claim
and treatment formsThe Amended Complaint lacksctual allegations as to statements actually
made by MLS in support &IP claims andthe circumstances that would plausibly establish that
suchstatemert, whether made in a treatment report or asserted thf@Rglcode corresponding
to certain treatment or testgerefraudulent. The Amended Complaint, the Court notes, is not
entirely cevoid of facts. At paragraphs 58 and 59, it does describe some specific examples of
allegedly fraudulent PIP claims, identifying the date of the underlyingccadent, the delay in
presenting to MLS for treatment for injuries sustained in the car axt@ded in some instances
the fact that the police report noted that the accident caused no injuries. This approach to
pleading, howevefails to state a sufficient IFPA claim meeting the plausibility standard

articulated bylgbal and_Twombly because it essentially extrapolates from a few examples the

completely unsupported conclusion that all or most PIP benefits p&&EKyOto MLS over the
course of years totaling at least $345,000 in payments — have been based on false diagnoses
and oher misleading information submitted®EICOin connection with the claim. The IPFA
claim GEICO attempts to assert is purely speculative, contravening the Supreme Court’s
instruction that Rule 8(a) demands tfaats alleged in a complaint, assumed to be true,
demonstrate that a defendantiable for the misconduct of which the defendant is accused.

Moreover, Rule 9(b), which sets the pleading standard for fbagde claims, certainly demands

15



more to state an adequate IFPA claim aBl® benefits paid based on MLS’s allegedly
misleading statementd.o reiterate, an IFPA violation requires the submission of a knowingly
misleading statement in support of a claim for insurance bené&fits Amended Complaint
contains nalaim-specific allegation of fnad, whichidentifies with specifitty the offending
statement, why it is false or misleadiagd the basis for the claimant’s knowledge of its alleged
falseness. Her&EICO presents no clairby-claim analysis as to statements made in billing
forms and/otreatment recordsyhy the stated diagnogisr corresponding CPT codeps false
or exaggeratedndwhy the treatment or electrodiagnostic test administered was medically
unnecessary, as Plaintiff allegdsstead GEICO makes the conclusory allegatitivat MLS
must be disgorged of $345,000 in PIP benefits because “most of the insureds whom the
Defendants purport to treat have been involved in very minor accidents involving low-speed
collisions or sideswipes,”which, GEICO broadly asserts, do not cause laegn injuries and
thus do not support the diagnoses, treatment and tests for which MLS ha&Bi&@ pursuant
to the insureds’ assigned PIP benefits. (Am. Compl., { 60.) Equally unavailing for lack of
specificity as to circumstances indicating fraud are GEICO'’s blaadsertions that the claims
involve a delay between the date of the accident and treatment and that this dietayt, more,
demonstrates fraud.

These deficiencies compel dismissal of the IFPA claim. However, the @idludismiss
the claim without pgjudice and with leave to r@ead, as the deficiencies discussed could
potentially be remedied by stating additional and clgpecific factual allegations to support the

IFPA claim. SeeGrayson v. Mayview State Hospital, 293 F.3d 103, 108 (3d Cir. 2002) (holding

thatupon granting a defendant's motion to dismiss a deficient complaint, a districsvowld

16



grant the plaintiff leave to amend within a set period of time, unless amendmeatofiplaint
would be inequitable or futije

D. RICO Claim

GEICOasserts a civil RICO claim against Dr. Schwartz, alleged to be the owner&f ML
for participating ina scheme to defral@EICO. Pursuant to 18 U.S.C. § 1962(c), a person
injured in his business or property by a violation of the RICO statute nmay dgivil suit to

recovertreble damages, costs, and attornégss. Genty v. Resolution Trust Corp., 937 F.2d

899, 906 (3d Cir.1991). A properly pled violation of 18 U.S.C. § 1962(c) requires a plaintiff to
allege “(1) conduct (2) of an enterprise {@ough a pattern (4) of racketeering activity're

Ins. Brokerage Antitrust Litig.618 F.3d 300, 362 (3d Cir.2010) (quoting Lum v. Bank of Am.,

361 F.3d 217, 223 (3d Cir.2004))Racketeering activity,” also known as a predicate act, is
defined in the statute at 18 U.S.C. § 1961(1), which lists various state and federsal Arime
“pattern” of racketeering activitsequires the commission af least two acts of racketeering
within a tenyear period. 18 U.S.C. § 1961(5).

In this case, the pattern @faketeerings alleged toconsist of mail fraud, in violation of
18 U.S.C. 8§ 1341. The statute prohibits the use of the United States mail in furtherance of a
scheme or artifice to defraddr the purpose of obtaining money or property. 18 U.S.C. § 1341;

United States v. Yusuf, 536 F.3d 178, 187 (3d Cir. 20GEICOalleges that Dr. Schwartz

acted together with MLS tcommit mail fraud through submission of PIP claims by mail. The
Amended Complaint alleges that Dr. Schwarttated RICO

by submitting, o causing to be submitted, through use of the United States
mail “hundreds of fraudulent bills on a continuous basis for over four
years seeking [PIP benefits] payments that MLS was not entitled to
receive under the NBault Laws because the bills misrepresented or
exaggerated the level and nature of the Fraudulent Services that were
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provided, and because the billed-for fraudulent services were not
medically necessary, were performed and billed pursuant te a pre
determind, fraudulent treatment and billing protocol designed solely to
enrich the Defendants, were performed pursuant to kickbacks that the
Defendants paid to referring providers, and in many cases were not
performed at all.
(Am. Compl., § 121.55EICOclaims it has suffered a loss of its businasd property by paying
at least $345,000 to MLS pursuant to the fraudulent bills submitted by mail in the scheme
described above.

Defendant challengethe sufficiency of the RICO claim based on the failure to plead the
predicate mailfaud offense with p#cularity. The Third Circuit has indeed held to plead a
viable RICO claim in which the predicate racketeering activity consists of raad,fthe
predicate act must meet the heightened standdRdlef9(b). SeeLum, 361 F.3d 217, 223-24
(3d Cir.2004).

Insofar as the mail fraud consists of ubmission of claimto GEICObased on false
diagnoses, non-treatment, and/or the provision of medically unnecessary riteatieststhe
RICO claim suffers fronsame deficiencies discussed by the Court aboeemnection with its
analysis of the IFPA claimThe Amended Complaint describes, generally, the standard handling
of GEICCG-insured patients: patients are referred to MLS pursuant to an alleged kickbac
arrangement angresent for treatment even though they mostly have minor oexistent
injuries and theiGEICO “routinely” bills under CPT codes that overstate the severity of the
injury and/orcorrespond to medically unnecessary tests and treatment. It alleges that this
misconduct applies ttvirtually every case” and “almost every instance.” (See, Am.

Compl. atf]f50-56.) Missing from the Amended Complaint are factual allegations of fraud

tailored to why any individual diagnosis treatmentind its corresponding billing were false. In
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other wordsGEICOasserts that Dr. Schwartz submitté@udulent bills”based on generalized
and conclusory statements about the reasons it believes the PIP claims wesgfieok, jnotably
without identifying the misrepresentation made in a particular cdaidhwithoutalleging
particularfacts that wouldupport the reasonable inference that the individual claim was
fraudulent.

To the extent the fraudulent nature of the bills is based on the allegation that MLS
obtained itS<GEICO-insured patients as a result of a kickback arrangement with referringgjocto
the Amended Complaint likewise fails to allege fraudulent billing with any particularine
purported kickback scheméas alleged in the Amended Complaint, consistedllof’s
receiving patients through referrals, operating out of the offices of theimgfphysicians who
“specialized” in treating patients with PIP insurance, and making lease pisyto¢he referring
providers for use of the office space and personnel. The generation of business bysa doctor
office through patient referrals by other doctors does not, without more, rarsareugerence
of unlawful activity, andSEICOs assertion that the lease payments madeBNCOto referring
physicians were simplkickbacks in disguise is purely conclusory. Other tB&ICOs broad
brush allegations that most of the patients seen by MLS through this refeangjeament were
not as seriously injured as the CPT codes corresponding to diagnosis and treatneent woul
reflect, or in some cases not injured at all, no facts support its characterizatenpalyments as
kickbacks. Simply attaching this label to ostensible referral fees orgage®nts does not
transform the payments into bribery, and it does not suffipdead with particularity that any

MLS bill, submitted by mail t6&sEICO, establishes the commission of mail fraud.
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A viable RICO claim requires the alleged commission of at least two predicate
racketeering actsn this case mail frayénd Rule 9(b) requires thidile circumstances
constituting fraud be stated with particularBgrmitting the RICO claim to proceed without
requiring particularizegclaim-by-claim factual allegations as to the predicttaid would relax
enforcement of Rule 9(b) simplebause, to acce@EICOs characterization, the scheme or
artifice to defraud was “massiveGEICOfails to cite Third Circuit precedent that endorses a
generalized approach to pleading frdnabed RICO claims. As currently pled, the RICO claim
fails to state a claim upon which relief may be granted. Again, the Court will digntigut
prejudice and with leave to mead?

E. Common Law Fraud and Unjust Enrichment

Plaintiff's common law claims of fraud and unjust enrichment are predicated upon the
same fatual allegations pled in support of the IFPA and RICO claims. For the reastunssdid
above, the claims must be dismissed, but the Court will permit Plaintiff the opppttufiie a

Second Amended Complaint that attempts to plead factual allegatifiitsent to support them.

* The Amended Complaint invokes federal jurisdiction on the basis of a claim arisiey the laws of the United
States, pursuant to 28 U.S&1331, as well as on diversity jurisdiction, pursuant to 28 U.$1332(a)(1). The
Amended Complaint, however, fatls state diversity jurisdiction, because it does not set forth sufficient facts
concerning the citizenship of each member of Defendant MLS, a limitélityi@ompany. SeeZambelli Fireworks
Mfg. Co., Inc. v Wood592 F.3d 412, 420, (3d Cir. 2010) (haelgithat, for purposes of diversity jurisdiction, “the
citizenship of an LLC is determined by the citizenship of its membens’light of the dismissal with prejudice of
the Declaratory Judgment Act claim, the only federal claim which patignthay renain in this case is the RICO
cause of action, assuming it is adequately pled in a Second Amended Conttaimver, in the event that the
sufficiency of the RICO claim is again challenged by Defendant, a disroisthed RICO claim wouldeave no
federd question on the face of the operative complaint aodlavthus militate in favor of dismissing the remaining
state claims without prejudice, so that they may proceed in state coUriSZB8 1367 (providing thatdistrict
courts may decline texercise suppimental jurisdiction . . . if the district court has dismissed all claims oviehwh
it has original jurisdictio?); see alsdJnited Mine Workers v. Gibh883 U.S. 715726 (1966).
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[11.  CONCLUSION

For the foregoing reasortbe Court will dismisshe declaratoryjudgment claim with
prejudice pursuant to Rule 12(b)(6). The remainder of the claims in the Amended i@bompla
will be dismissed withouprejudice for failure to state a claim upon which relief may be granted.
The Court will grant Plaintiff leave to file a Second Amended Complaipteading the IFPA,
RICO, common law fraud, and unjust enrichment claims. It emphasizes, howelvanytha
amended complaint must contain factual allegations focused on individual PIP @lleigesl to
be fraudulent and not rely on broad conclusory assertions as to the nature of Defalldgetis
misconductThe Court will deny Plaintiff's crosmotion to stay PIP arbitration®\n
appropriate Order will be filed.

s/Stanley R. Chesler

STANLEY R. CHESLER
United States District Judge

Dated: Decembe#p, 2013
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